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PREFACE 

TO    THE    SEVENTH    EDITION. 


After  the  thirty-nine  years  which  have  elapsed 
since  the  publication  of  the  first  edition  of  this 
Treatise,  the  author  has  gladly  availed  himself  of 
the  assistance  of  his  son  in  the  preparation  of  this 
edition,  who  is  jointly  responsible  with  him  for  the 
new  work  embodied  therein  and  the  revision  of  the 
old.  It  is  gratifying  to  the  author  that  the  work 
should  have  retained  so  large  a  share  of  the  con- 
fidence of  the  profession  through  so  many  years, 
and  that  a  place  should  be  available  in  the  law 
library  for  the  Seventh  Edition. 

The  law  contained  in  the  cases  reported  down  to 
June,  1910,  has  been  embodied  in  the  text. 


!,  1 1  \kden  Court,  Tempi  e, 
June,  1910. 
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A  TREATISE 


THE  LAW  OF  EASEMENTS. 


CHAPTER  I. 

ON    THE    NATURE    OF    EASEMENTS. 


Sect.  1. — On  the  Nature  of  Easements  generally. 

The  word  "Easement"  in  legal  use  is  frequently  mis-     Chap.  I. 
applied,  for  in  addition  to  that  particular  class  of  rights      ^ect-  1- 
to  which  the  word  is  properly  applied,  it  is  often  used  to  Misuse  of 
designate  a  variety  of  rights,  which,  doubtless,  in  some  <•  Easement.'- 
respects,   resemble    easements,    but    which    are    really 
wanting  in  some  of  those  features  which  are  characteristic 
of  and  essential  to  easements  properly  so  called.     It  is, 
therefore,  proposed  in  this  treatise,  first,  to  point  out  the 
nature  and  peculiar  qualities  of  easements  as  they  are  to 
be  gathered  from  various  decisions  of  the  courts  of  law,  and 
then  to  explain  the  ways  in  which  those  rights  may  be 
acquired,  their  extent  and  the  manner  in  which  they  may 
be  used,  what  acts,  otherwise  lawful,  become  wrongful  in 
consequence  of  their  existence,  and  the  remedies  afforded 
by  law  for  disturbance  of  those  rights,  and,  lastly,  the 
ways  in  which  easements  may  be  totally  extinguished  or 
suspended  merely  for  a  time,  and,  if  suspended,  how  they 
may  be  revived. 

The  earliest  definition  of  the  word  "Easement"  is  to  be  Definitii 
found  in  an  ancient  but  well-known  book  called  Tcrmcs  de  "  Easement- 
la  Ley,  in  which  it  is  laid  down  that  an  "  easement  is  a 
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NATURE    OF   EASEMENTS. 

Chap.  I.      privilege  that  one  neighbour  hath  of  another  by  writing 
ct"  or  prescription,  without  profit,  as  a  way  or  sink  through  his 


land,  or  such  like  "  (a).  To  the  trustworthy  character  of 
this  book  Bayley,  J.,  bears  testimony,  describing  it,  when 
quoting  the  above  definition,  as  a  book  of  great  antiquity 
and  accuracy  (/>)  ;  but  it  will  be  seen,  on  consideration, 
that  this  definition  is  not  sufficient,  and  that  it  is  capable 
of  embracing  many  rights  which  are  not  easements  in  the 
strict  sense  of  the  word — rights  to  which  the  word  "Ease- 
ment "  ought  not  to  be  applied  according  to  modern 
decisions.  Before,  however,  proceeding  to  the  considera- 
tion of  those  decisions,  the  following  definition  is  sug- 
gested, which,  it  is  conceived,  more  accurately  describes 
easements,  strictly  so  called,  and  reduces  the  meaning  of 
the  word  to  proper  limits,  as  it  is  understood  at  the  present 
day  : — An  easement  is  a  privilege,  without  profit,  which 
the  owner  of  one  tenement  has  a  right  to  enjoy  in  respect 
of  that  tenement  in  or  over  the  tenement  of  another  person, 
by  reason  whereof  the  latter  is  obliged  to  suffer  or 
refrain  from  doing  something  on  his  own  tenement  for  the 
advantage  of  the  former.  This  definition  will  presently 
be  considered  in  detail,  but  a  few  words  are  required  first 
about  "  Natural  Rights  "  and  "  Licences." 

"  Dominant  "       Before  this,  however,  it  may  be  mentioned  that  the  tene- 

1T1(1   4*  ^f}*—  •  •  i    *  ill 

vient "  tene-  ment  in  respect  of  which  an  easement  is  enjoyed  is  caflect 
mentsand  the  "Dominant  Tenement,"  and  the  owner  of  that  tene- 
ment is  called  the  "  Dominant  Owner,"  while  the  tenement 
in  or  over  which  the  right  is  exercised  is  called  the 
"  Servient  Tenement,"  and  the  owner  thereof  the 
"  Servient  Owner." 

Easements  of       Of  easements,  according  to  the  above  definition,  there 

two  kinds.       are  two  kinds,  similar  to  one  another  in  many  respects,  but 

differing  materially  in  many  important  particulars.     One 

(a)    Termes      de     la     Ley,  (b)  Hewlins  v.  Shippam,  5> 

p.  284.  B.  &  C.  p.  229. 


EASEMENTS   GENERALLY. 

kind  consists  of  easements  created  at  the  will  of  the  land-      <  lhap.  I 
owner  affected  by  them  for  the  benefit  of  a  neighbour,  and 
the  other  of  easements  given  by  law  to  every  owner  of 
hind,  irrespectively  of  the  will  of  those  who  may  have  to 
bear  the  burden  of  them.     The  latter  rights  are  given  by 
law,  because  without  them,  no  man  would  be  assured  that 
his  land  would  not  at  any  moment  be  rendered  useless  by 
a  neighbour's  act  otherwise  lawful,  or  because  a  neighbour 
might  otherwise  deprive  a  landowner  of  the   benefit  of 
certain  things  which,  in  the  course  of  nature,  have  been 
provided  for  the  common  good  of  mankind.      The  law 
therefore  deems  it  wrong  that  one  man  should  destroy  or 
altogether  appropriate  these  for  his  own  use  to  the  detri- 
ment of  another  person.     These  easements  are  inherent  in 
the  bind  ex  jure  natures,  of  natural  right,  the}' are  secured 
to  landowners  by  the  common  law,  and  are  usually  called 
"Natural  Rights."      Sometimes  they  have   been   called  "Natural 
"  Natural  Easements."     It  will  be  seen  hereafter  that  the  n 
purpose  of  Natural  Rights  is  to  secure  necessary  support 
for  land  from  adjacent  and  subjacent  soil,  and  the  due 
enjoyment  of  air,  light  and  water,  which,  by  the  provision 
of  nature,  flow  over  the  soil  of  one  landowner  to  that  of 
another  for  the  common  benefit  of  each.     Though  Natural 
Eights  are  a  species  of  easements,  the  expression  "  Ease-  "  Easement* 
ment "  is  commonly  used  exclusively  to  denote  the  first 
class  of  easements  to  which  allusion  has  been  made — that 
is,  easements  created  at  the  will  of  the  landowner  affected 
by  them — and  in  that  sense  the  word  will  be  used  through- 
out this  work  ;  while  the  second  class  of  easements — that 
is,  those  created  by  operation  of  law — will  be  distinguished 
by  the  familiar  name  of  "  Natural  Rights."     It  is  very 
essential  that  the  difference  in  the  origin  and  character  of 
these  two  kinds  of  easements  should  be  borne  in  mind, 
though  in  many  cases  the  distinction  is  immaterial  (<■). 

(c)  "  Whether  you  call  it  to  property,  it  seems  to  nie 
an  easement  or  whether  you  thai  those  are  only  different 
call  it  a  natural  right  incident      modes  of  expressing  the  origin 

B  2 
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Chap.  I.  Returning  to  the  definition  of  Easements  in  Termes  de 

'  la  Ley,  cited  above,  it  will  be  noticed  that  those  rights  are 
Licences.  SSi{fi  ^0  |^e  privileges  that  one  neighbour  hath  of  another 
by  writing  or  prescription.  At  the  present  day  (d)  this 
is  not  strictly  accurate,  for  if  an  attempt  be  made  to  confer 
an  easement  by  writing  not  under  seal,  all  that  the  grantee 
will  get  will  be  a  licence  to  use  the  privilege,  as  he  would 
if  the  privilege  were  granted  by  word  of  mouth  ;  he  will 
not  get  any  vested  and  perpetual  right  entitling  him  to 
continue  its  use  and  enjoyment  against  the  will  of  the 
grantor.  Thus  it  has  been  said  : — "  A  right  of  way  or  a 
right  of  passage  for  water  (where  it  does  not  create  an 
interest  in  the  land)  is  an  incorporeal  right,  and  stands 
upon  the  same  footing  with  other  incorporeal  rights — such 
as  rights  of  common,  rents,  advowsons,  &c.  It  lies  not 
in  livery  but  in  grant,  and  a  freehold  interest  in  it  cannot 
be  created  or  passed  (even  if  a  chattel  interest  may,  which 
I  think  it  cannot)  othertcise  than  by  deed  "  (<?).  The  dis- 
tinction between  a  grant  of  an  incorporeal  right  and  of  a 
licence  was  discussed  and  pointed  out  in  Fitzgerald  v. 
Firbank  (f).  It  is  very  important  to  mark  this  distinc- 
tion, for  if  one  professes  to  grant  an  easement  by  an 
instrument  which  only  passes  a  licence  to  the  grantee, 
his   position   is    materially  different   from    what  it   was 

of  the  right,  and  not  of  ex-  though  no  easement  may  be 

pressing  any  difference  in  the  conferred  owing  to  the  want 

right  itself."  Per  James,  L.  J.,  of  a  deed,  circumstances  may 

in  Corporation  of  Birmingham  be    such    that    an    intended 

v.  Allen,  6  Ch.  D.  p.  292  ;  46  grantor     will    be     restrained 

L.  J.,  Ch.  p.  677  ;  37  L.  T.  by    injunction    on   equitable 

p.  210.  grounds  from  obstructing  the 

(d)  In  olden  times  nothing  enjoyment  of  an  intended 
was  called  a  writing  but  a  easement.  McManus  v.  Cooke, 
document  under  seal — Wil-  35  Ch.  D.  681;  56  L.  J.,  Ch. 
hams  on  Real  Property.  662  ;  56  L.  T.  900. 

(e)  Per  Bayley,  J.,  in  Hew-  (/)  (1897)  2  Ch.  96  ;  66 
tins  v.  Shippam,  5  B.  &  C.  L.  J.,  Ch.  529;  76  L.  T.  584. 
p.  229.  Ferdiman  v.  Smith,  See  also  Holford  v.  Bailey,  per 
4  East,  107.  Cocker  v.  Coic-  Parke,  B.,  13  Q.  B.  p. "446  ; 
per,  1  C,  M.  &  R.  418.    Al-  18  L.  J.,  Q.  B.  p.  113. 
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intended  to  be,  and  he  may  find  his  privilege  suddenly  Chap.  I. 
terminated  by  the  act  of  his  grantor  or  his  successors  in 
title  or  otherwise,  when  he  least  expects  it.  A  grant  by 
deed  will  pass  an  indefeasible  right  to  an  easement  in 
perpetuity  not  only  against  strangers,  but  against  the 
grantor  and  his  assigns;  whereas  "a  dispensation  or 
licence  properly  passeth  no  interest,  nor  alters  or  transfers 
property  in  anything,  but  only  makes  an  action  lawful 
which  without  it  had  been  unlawful"  (g).  The  privilege 
of  a  mere  licensee  is  therefore  of  an  extremely  precarious 
character  as  against  his  grantor  or  his  successors  in  title, 
and  the  question  naturally  suggests  itself,  whether  a 
licensee  wrould  be  in  a  position  to  maintain  his  licence  by 
legal  proceedings  if  interfered  with  not  by  the  grantor 
but  by  some  other  person.  It  would  be  out  of  place  to 
discuss  this  question  here,  but  it  will  be  seen  hereafter 
that  his  right  to  enjoy  his  privilege  is  not  absolutely  at 
the  mercy  of  strangers,  for  a  licensee  has  generally  power 
to  sue,  either  in  his  own  name  or  in  the  name  of  his 
grantor,  any  stranger  who  is  a  wrong-doer  and  hinders 
him  in  the  enjoyment  of  his  privilege  (h). 

The   several  parts  of  the   definition   of  an  Easement  Definition 
above  given  will  now  be  considered. 

In  the  first  place,  an  easement  is  a  Privilege.  The  An  easement 
word  "  privilege ,"  it  will  be  observed,  is  the  word  used  in  l 
the  old  definition  in  Termes  de  hi  Ley,  and  it  is  retained, 
as  it  expresses  very  accurately  the  nature  of  an  easement 
in  this  respect.  An  easement  is  not  a  right  to  land  nor 
to  any  corporeal  interest  in  land  ;  and  thus,  to  illustrate 
the  point  by  an  example,  a  grant  of  a  right  of  way  does 
not  convey  the  soil  over  which  the  way  passes  to  the 
grantee,  but  merely  the  privilege  of  walking  over  it.    From 

(g)  Per  Vaughan,  C.  J.,  in      M.  &  W.  838  ;  14  L.  J.,  Exch. 
Thomas  v.  Sorrell,  Vaughan,      L61. 
351.     Wood  v.  Leadbitter,  13         (//)  Post,  Chap.  IV.  Sect.  L. 
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Chap.  I.  this  it  follows,  as  a  natural  consequence,  that  the  grantee 
'  ec  '  '  or  owner  of  the  privilege  cannot  prevent  another  person, 
even  a  trespasser,  from  using  the  land,  if  such  user  does 
not  impede  him  in  the  exercise  of  his  right  of  passage  (£). 
In  the  case  of  Clifford  v.  Hoare (k),  Brett,  J.,  marked  this 
distinction  hetween  an  easement  and  a  corporeal  interest 
in  land,  when  he  said  : — "  The  road  is  nut  his,  the 
exclusive  use  of  it  is  not  granted  to  him ;  what  was 
granted  to  him  was  an  easement  and  nothing  more.  The 
soil  has  not  been  conveyed  to  him,  but  he  has  the  right 
to  use  a  road  forty  feet  wide.  If  the  soil  of  the  road  had 
been  granted  to  the  plaintiff,  any  interference  with  it 
would  have  been  actionable ;  but  where  an  easement  over 
a  road  is  granted,  only  the  reasonable  enjoyment  of  the 
road  passes  ;  this  seems  to  be  the  result  of  the  authorities 
as  to  the  difference  between  the  right  to  the  soil  and  an 
easement  over  it." 

There  may,  however,  be  cases,  in  which  the  subject  of 
a  grant  or  of  a  privilege  is  of  such  a  character  that, 
although  at  first  sight  the  grant  may  seem  to  be  merely 
a  grant  of  an  easement  or  of  a  privilege  in  the  nature  of 
an  easement,  yet  it  is  in  fact  more  than  that,  and  amounts 
to  a  grant  of  the  entire  interest  of  the  grantor  in  the  soil. 
The  principle  of  law  is  that  if  the  entire  interest  in  the 
soil  is  granted  away,  so  as  to  exclude  the  grantor  from 
any  right  to  the  use  of  it  or  from  participation  in  the 
produce  of  the  soil,  the  subject  of  the  grant  cannot  be  an 
easement  or  a  privilege  in  the  nature  of  an  easement. 
Thus  it  has  been  held  that  a  right  to  take  coal  from 
under  the  land  of  another  person  is  an  incorporeal  right 
or  a  privilege,  but  a  right  to  all  the  coal  lying  under  a 
particular  close  is  a  corporeal  right  and  not  a  privilege, 
because  it  is  a  right  to  a  definite  part  of  the  soil  to  the 
entire  exclusion  of  the  grantor  (I)  ;  so  also  a  grant  of  the 

(i)  Rex  v.  Jolliffe,  2  T.  R.      L.  R.,  9  C.  P.  362;  30  L.  T. 
90.  465. 

(fe)  43  L.    J.,  C.   P.    225  ;  (/)  Wilkinson  v.  Proud,  11 
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exclusive  use  of  land  does  not  confer  merely  a  privilege      Chap.  I 

of  using  the  land,  but,  as  it  excludes  the  grantor  from  all       >uc  '    ' 

future  benefit,  it  is  a  grant  of  the  soil  itself,  and  such  a 

right  is  therefore  not  an  easement  (m).      In  accordance 

with  this  principle,  it  was  said  by  the  Lord  Chancellor  iu 

the  case  of  Dyer  v.  Lady  James  Hay(ri),  that  "neither 

by  the   law  of  Scotland  nor  of  England  can  there  be  a 

prescriptive  right  in  the  nature  of  a  servitude  or  easement 

so  large  as  to  preclude  the  ordinary  uses  of  property  by 

the  owner  of  the  lands  affected." 

The  principle  of  law  is  the  same  in  the  case  of  public 
ways.  Public  ways,  however,  are  not  easements,  though 
many  of  their  incidents  are  analogous  to  those  of  private 
ways  which  are  easements.  The  respondent,  in  a  case 
stated  by  a  metropolitan  magistrate,  was  owner  of  some 
premises  adjoining  a  public  highway,  on  which  he  was 
accustomed  to  deposit  machinery  of  a  heavy  character.  In 
conveying  the  machinery  to  his  yard,  across  the  paved 
footway,  which  ran  in  front  of  his  gate,  the  respondent 
broke  the  flag-stones,  and  was  summoned  before  the 
magistrate,  under  the  Highway  Act,  for  a  nuisance  ;  and 
it  became  a  question  whether  he  had  a  right  to  take  his 
machinery  into  the  yard  in  that  manner,  or  whether,  by 
the  dedication  of  the  way  to  the  public  for  a  footwray,  he 
had  been  so  deprived  of  his  right  to  the  use  of  the  soil 
that  it  could  not  be  used  for  the  purpose  of  conveying  the 
machinery  over  it  to  the  yard.  It  was  decided  that  his 
right  to  the  use  of  the  soil  of  the  footway  for  the 
machinery  was  not  lost.  The  Court  of  Queen's  Bench 
said: — "  The  right  of  the  respondent  depends  upon  the 
nature  and  extent  of  the  rights  acquired  by  the  public 
over  the  footway  in  question,  either  at  common  law  or 

.M.  &  W.  33;  12  L.  J.,  Exch.  6  Bing.  L50  ;  3  Y.  a-  .1.  344. 

227.      Sanders    v.    Norwood,  Eeilly  v.  Booth,  44  Ch.  D.  12 ; 

Cro.  Eli/,.  C.s;i.  Doe  d.  Hanley  62  L.  T.  378. 
v.  Wood,  2  B.  .v  Aid.  724.  hi)   1   Macq.  305.     Eext  v. 

(m)  Buszard  v.Capel,8  B.  Gill,  L.  R.,    7  Ch.  699;    11 

&  C.  1-11 ;  G  L.  J.,  K.  U.  267  :  L.  .).,  Ch.  701  :  27  L  T.  291. 
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Chap.  I.  under  the  Highways  Acts  or  the  Metropolis  Local  Man- 
Sect-  '  agement  Act  (18  &  19  Vict.  c.  120),  s.  98.  The  owner 
who  dedicates  to  the  public  use  as  a  highway  a  portion  of 
his  land,  parts  with  no  other  right  than  a  right  of  passage 
to  the  public  over  the  land  so  dedicated,  and  may  exercise 
all  other  rights  of  ownership  not  inconsistent  therewith,  and 
the  appropriation  made  to  and  adopted  by  the  public  of  a 
part  of  the  street  to  one  kind  of  passage,  and  another 
part  to  another,  does  not  deprive  him  of  any  rights  as 
owner  of  the  land,  not  inconsistent  with  the  right  of 
passage  by  the  public"  (o). 

Without  The  next  assertion  in  the  definition  is  that  an  easement 

profit.  -g  a  priyilege  without  profit.    A  right  by  which  one  person 

is  entitled  to  remove  and  appropriate  for  his  own  use  an}' 
part  of  the  soil  belonging  to  another  man,  or  anything 
growing  in  or  attached  to  or  subsisting  upon  his  land  for 
the  sake  of  the  profit  to  be  gained  from  the  property 
thereby  acquired  in  the  thing  removed,  has  always  been 
considered  in  law  a  different  species  of  right  from  an  ease- 
ment, and  is  commonly  called  a  profit  a  jirendre.  Thus  it 
was  said  in  an  old  case: — "The  word  'easement'  is 
known  in  law,  but  here  the  thing  itself  is  set  forth — viz., 
to  catch  fish,  &c. — and  certainly  no  instance  can  be  given 
of  a  prescription  for  such  a  liberty  by  such  a  word  or 
name"(]i).  So  it  lias  been  held  that  a  right  to  take 
stones  from  the  land  of  another  person  to  mend  roads  is 
a  profit  a  prendre  and  not  an  easement  (q)  ;  and  rights  to 
turn  cattle  into  a  lane  for  the  purpose  of  obtaining 
pasture  (r),  and  to  enter  land  and  to  cut  and  carry  away 
trees   there    growing  (s),  are    profits  a   prendre  and  not 

(o)  Yestnj  of  St.  Mary,  Knr-  V.  V.  240. 

ington  v.  Jacobs,  L.  R.,  7  <v>.  I'..  (?')  Bailey  v.  Appletjard,  8 

47 ;  41  L.  J.,  M.  C.  72  ;    25  A.  &  E.  101  ;    7  L.  J.,  N.  S., 

L.  T.  800.  K.  B.  145. 

(?))  Peers  v.   Lucy,    I    Mod.  (s)  Badey  v.  Stevens,  12  C. 

355  I'...  X.S.'.M':    :;i  L.  J.,  C.  P. 

(q)  Constable  v.  Nicholson,  226;   f.  I ..  T.  356. 
14  C.  B.,  N.  S.  230  ;  32  L.  J., 
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easements.  It  has  been  decided,  however,  that  a  right  to  Chap.  I. 
enter  land  and  to  draw  and  take  away  water  is  an  >ct-  *• 
easement,  and  not  a  profit  a  prendre  ;  the  reason  being 
that  water  is  not  a  part  or  the  produce  of  the  soil,  nor, 
unless  confined  in  a  tank  or  other  vessel — and  then  only 
so  long  as  it  is  retained  there — the  property  of  the 
owner  of  the  land  over  which  it  flows  or  on  which  it  is 
standing  (t) . 

Instances  are  to  be  found  in  which  the  word  "  ease- 
ment "  has  been  applied  to  profits  a  prendre,  as  in  Keppell 
v.  Bailey  (it),  where  Lord  Brougham,  C,  said  : — "  So,  in 
respect  of  enjoyment,  one  may  have  the  possession  and  the 
fee  simple,  and  another  may  have  ...  an  easement,  as  a 
right  of  way  upon  it  or  of  common  over  it;"  but  this 
cannot  be  regarded  as  a  studied  or  careful  expression,  as 
it  was  meant  only  to  give  ways  and  commons  as  instances, 
among  others,  of  interests  permitted  b}r  law  to  be  annexed 
in  permanence  as  burdens  on  estates,  in  contradistinction 
to  burdens  which  the  law  will  not  allow.  The  expression, 
like  other  uses  of  the  word  to  be  found  at  times,  can  only 
be  regarded  as  erroneous. 

An  easement  is,  in   the    next   place,  defined  to  be  a  No  easements- 
privilege  which  the  owner  of  one  tenement  has  a  right  to  m  Sross* 
enjoy  in  respect  of  that  tenement  in  or  over  the  tenement  of 
another  person.     Here,  it  will  be  observed,  two  tenements 
are  mentioned — one  belonging  to  the  person  entitled  to 
the  easement,  the  other  that  in  or  over  which  the  ease- 
ment is  to  be  enjoyed  ;    and  it  will  be  further  remarked 
that  the  easement  is  to  be  enjoyed  in  respect  of  the  first- 
named  tenement.     If  an  easement  were  a  right  to  which 
a  person  could  be  entitled  irrespectively  of  any  land  of 
which  he  is  possessed,  such  a  right  would  be  an  easement 
in  gross,  and  a  contention  has  been  raised  whether  the 
law  will  not  recognise  such  a  right,  but  the  authorities 

(t)  Race  v.   Ward,  4  E.  &     E.  758;  6  L.  J,  X.  S.,  K.  13. 
B.  702  ;  24  L.  J.,  Q.  B.  153.      59. 
Manning  v.  Wasdale,  5  A.  &  (w)  2  Myl.  it  K.  p.  535. 
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chap.  I.     are  now  conclusive   that  it  will  not.     The  word  "  ease- 

: ! ment  "  may  indeed,  in  many  instances,  be  found  to  have 

been  applied  to  rights  in  gross,  but,  like  the  application  of 
the  word  to  a  profit  a  prendre  above  noted,  that  use  of  the 
word  is,  without  doubt,  erroneous.  An  instance  of  this 
misuse  occurs  in  the  case  of  Dovaston  v.  Payne  (v), 
where  Heath,  J.,  is  reported  to  have  said,  when  speaking 
of  a  public  highway,  the  right  to  the  use  of  which 
belonging  to  the  public  could  not  have  been  had  in 
respect  of  any  tenement, — "the  property  is  in  the  owner 
of  the  soil,  subject  to  an  easement  for  the  benefit  of  the 
public." 

It  will  be  noticed  that  in  the  old  definition  of  an  ease- 
ment in  Termes  de  la  Ley,  there  is  nothing  said  about  a 
tenement  in  respect  of  which  a  right  to  be  an  easement 
must  be  enjoyed  ;  but  this,  according  to  modern  decisions, 
is  another  of  the  defects  in  that  definition,  for  it  is  clearly 
established  now  that  there  is  no  such  right  known  to  the 
law  as  an  easement  in  gross.  True  it  is  that  there  may  be 
rights  analogous  in  many  respects  to  easements  unattached 
to  any  tenement,  but  they  are  not  easements,  and  lack 
many  of  the  peculiar  characteristics  of  those  rights  :  for 
instance,  there  may  well  be  a  right  of  way  in  gross,  but 
such  a  right  is  a  personal  right  only,  and  cannot  be 
assigned  by  the  grantee  to  another  person  I ' ),  whereas  an 
easement  of  way  is  appurtenant  to  the  grantee's  land,  and 
will  pass  with  that  land  to  an  assignee  if  proper  words  of 
conveyance  be  used. 

Several  authorities  may  be  cited  in  support  of  the  pro- 
position that  a  right  in  gross  in  not  an  easement — as,  for 

(v)  2  Sm.    L.  (\    Mil.  ed.s  (1  C.  &M.  p.  148),  Bayley,  B., 

160;  2  If.  Bl.  527 ;  In  Bi*um-  applied  the  same   word  to  a 

liu   v.  Roberts  (L.  R.,  5  < '.  I'.  righ.1  of  common. 
'224;  39  L.  J,  C.  P.  95;  22         (x)  Ackroyd   v.    Smith,    10 

L.  T.  301),  a  righl  to  a  pew  in  C.  15.  L64;  19  L.  J.,  C.  P.  315. 

cn.ii re  1 1  is  designated  an  ease-  UVW.7//  \ . Wildman, perTreby, 

ment:  and  in  Barlow  v. Rhodes  C.  J.,  1  Ld.  Raym.  405. 
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instance,  Rangeley  v.  Midland  Railway  Company  (y),  which     Chap-  I. 
was  a  case  arising  out  of  the  diversion  of  a  public  footway 
by  the  railway  company.    Lord  Cairns,  L.  J.,  in  the  course 
of  his  judgment,   expressed    his    opinion    on   this  point 
in  most  distinct  terms,  for  he  said : — "  Now  it  is   said 
that  it"  (that  is,  the  land  over  which  a  new  footway  was 
to  be  made)    "  is  not  to  be  permanently  used,  and  that 
the  only  object  of  the  company  is  to  create  an  easement 
over  it,  and  that  the  land  will  remain  the  freehold  and 
property  of  the  original  owner  subject  to  that  easement. 
I  will  assume,  in  the  first  place,  that  that  is  a  correct 
expression,    and    that   the    object   is    to  create    what   is 
properly  termed  an  easement  over  the    land.  .  .  .  But 
I  must  also  observe  that  it  appears  to  me  to  be  an  incor- 
rect expression  to  speak  of  this  as  an  easement.     There 
can  be  no  easement  properly  so  called  unless  there  be 
both  a  servient  and  a  dominant  tenement.     There  is  in 
this  case   no    dominant  tenement   whatever.     It   is  true 
that,  in  the  well-known  case  of  Dovaston  v.  Payne,  Mr. 
Justice  Heath  is  reported  to  have  said,  with  regard  to  a 
public  highway,  that  the  freehold  continued  in  the  owner 
of  the  adjoining  land,  subject  to  an  easement  in  favour  of 
the  public  ;  and  that  expression  has  occasionally  been 
repeated    since   that  time.     That,  however,  is  hardly  an 
accurate  expression.     There  can  be  no  such  thing,  accord- 
ing to  our  law,  or  according  to  the  civil  law,  as  what  I 
may  term  an  easement  in  gross.     An  easement  must  be 
connected  with  a  dominant  tenement.     In  truth,  a  public 
road  or  highway  is  not  an  easement ;  it  is  a  dedication  to 
the  public  of  the  occupation  of  the  surface  of  the  land  for 
the  purpose  of  passing  and  repassing,  the  public  generally 
taking  upon  themselves  (through  the  parochial  authorities 
or  otherwise)  the  obligation  of  repairing  it.     It  is  quite 
clear  that  that  is  a  very  different  thing  from  an  ordinary 

(ii)  L.  R.,  3  Ch.  306;    37      of  Godmanchester,  64  L.  J.,  Ch. 
L.  J.,  Ch.  313 ;  18  L.  T.  69.      837  ;  7:1  L.  T.  90. 
See  also  Sim/psonv.Coirporai  ion 
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Chap.  I. 

Sect.  1. 


easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement,  subject  to  the  easement."  And  in  a 
more  recent  case  (z)  the  question  was  raised  whether  a  right 
of  way  for  barges  along  a  public  navigable  river  is  an 
easement  within  the  meaning  of  the  County  Courts 
Act  (51  &  52  Vict.  c.  43),  s.  60,  which  limited  the  juris- 
diction of  County  Courts  in  cases  in  which  rights  to 
easements  are  in  question.  It  was  held  that  such  a  right 
is  not  an  easement,  and  Lord  Coleridge,  C.  J.,  said  : — 
"  Now  sometimes  the  word  '  easement '  is  used  loosely, 
but  in  a  sufficiently  accurate  sense,  to  express  rights  of 
various  kinds  in  cases  where  a  dominant  tenement  and  a 
servient  tenement  do  not  co-exist.  But  according  to  the 
strict  meaning  of  the  term,  the  word  '  easement '  implies 
a  dominant  tenement  in  respect  of  which  the  easement  is 
claimed,  and  a  servient  tenement  over  which  it  is  claimed 
in  respect  of  the  dominant  tenement."  So,  again,  Martin, 
B.,  in  Hill  v.  Tupper  (a),  said  : — "  An  easement  is  aright 
ancillary  to  the  enjoyment  of  land,"  and  there  are  other 
expressions  to  the  same  effect  (b).  In  Simpson  v.  Corpora- 
tion of  Godmanchester  (c),  where  the  defendants  claimed  a 
right  to  open  lock-gates  to  prevent  their  land  being  flooded, 
it  was  held  that  the  right  was  an  easement,  and  that  the 
land  was  the  dominant  tenement. 


Incorporeal  It  does  not  appear  ever  to  have  been  decided  whether  an 

tenement  easement  or  other  incorporeal  hereditament  can  be  appur- 
tenant to  another  incorporeal  hereditament,  but  the  ques- 
tion arose  in  the  case  oiHaribury  v.  Jenkins  (<l).    The  main 


.  i  Raidkins  v.  Eutter,  61 
L.  J.,  Q.  B.  1  t6;  (1892)  1 
Q.  B.  668. 

(a)  32  1-  •!..  Exch.  p.  219; 
8L.  T.  p.  793. 

(//)  See  also  Slnittlnvorlh  v. 
Le  Fleming,  L9  C.  B.,  X.  S. 
687;  34  L.  J.,  C.  P.  309. 
Mounscif  v.  Ismay,  3  N.  &  C. 


isii:  :;i  I,  J.,  Exch.  52;  12 

L.  T. 

to 
L.  T. 

65  L 
423: 

I..  .1., 
(d) 


HI. 

64  L.  J.,  Ch.  837  ;  73 
90 :  (1896)  1  Ch.  214  ; 
J.,  Ch.  154 ;  73  L.  T. 
(1897)  A.  C.  696;  6<; 
Ch.  770  ;  77  L.  T.  409. 
(1901)  2  Ch.  401;  70 
L.  J.,  Ch.  730. 
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question  related  to  a  right  of  fishing  in  the  River  Usk,  Chap.  I. 
which  was  claimed  some  miles  up  the  river,  and  to  get  to  '  ec  '  ' 
the  locus  in  quo  a  further  claim  was  made  to  a  right  of  way. 
In  deciding  the  main  question,  Buckley,  J.,  came  to  the 
conclusion  that  the  plaintiff  who  claimed  the  right  of  way 
was  entitled,  not  only  to  the  fishing,  but  to  the  soil  of  the 
river,  which,  of  course,  was  a  corporeal  hereditament,  and 
thus  the  question  escaped  decision  ;  but  he  stated,  for 
reasons  which  he  gave,  that  he  thought  that,  even  if  the 
plaintiff  only  had  an  incorporeal  right  of  fishing,  and  not 
the  soil  of  the  river,  the  incorporeal  right  could  well  have 
been  the  dominant  tenement  for  the  right  of  way.  The 
only  authority  cited  for  this  conclusion  is  a  passage  in 
Coke  upon  Littleton,  at  p.  121  b,  which  appears  to  be  of 
doubtful  accuracy ;  but  in  Hargrave  and  Butler's  edition 
there  is  a  note  to  which  the  learned  judge  assigned  con- 
siderable weight,  saying  that  the  true  test  seems  to  be 
"  the  propriety  of  relation  between  the  principal  and  the 
adjunct ;  which  may  be  found  out  by  considering  whether 
they  so  agree  in  nature  and  qualit}'  as  to  be  capable  of 
union  without  any  incongruity."  He  added  that  it 
appeared  to  him  that  there  was  no  incongruity  in  the 
union  of  the  right  of  fishing  and  the  right  of  way,  and  that 
the  former  could  therefore  support  the  easement.  The 
point,  however,  is  by  no  means  free  from  doubt.  Where 
a  right  of  public  way  along  a  road  was  set  up  by  a  district 
council  as  a  dominant  tenement,  the  easement  being  a 
right  to  conduct  rain-water  that  came  down  the  road  by 
means  of  a  pipe  from  the  road  on  to  an  adjoining  owner's 
land,  it  was  held  that  neither  the  public  nor  the  council 
had  any  such  right,  Lord  Alverstone,  C.  J.,  saying,  "  In 
order  to  found  a  claim  to  an  easement  of  this  character 
there  must  be  a  dominant  tenement  to  which  the  easement 
can  be  attached.  I  can  find  no  authority  for  the  sugges- 
tion that  a  right  of  way  can  be  considered  to  be  such  a 
dominant  tenement  for  the  purpose  of  having  such  ;t  right 
attached  to  it,  and  there  seem  to  me  great  difficulties  in 
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Seot.  I . 


Basements 
cannot  be 
severed  from 
their  domi- 
nant tene- 
ments. 


coming  to  that  conclusion  "  (e).  A  further  objection  to 
_  the  claim  might  have  been  made  on  the  ground  that  a 
prescriptive  claim  is  based  on  a  presumed  grant,  but  as  the 
public  cannot  take  by  grant,  a  prescriptive  claim  of  this 
kind  in  favour  of  the  public  must  fail. 

It  follows,  as  a  corollary  to  the  proposition  that  there 
can  be  no  such  thing  as  an  easement  in  gross,  that  an 
easement  appurtenant  to  land  cannot  be  severed  from  it 
and  by  assignment  made  an  easement  in  gross  ;  and  if  a 
man  has  by  grant  a  personal  right  in  the  nature  of  an 
easement,  not  appurtenant  to  any  dominant  tenement,  it 
also  follows  that  he  cannot  assign  such  a  right  to  another 
person  as  an  easement  in  gross.  This  was  decided  in  the 
case  of  Ackroyd  v.  Smith  (/),  and  it  might  be  sufficient  to 
refer  to  that  case  without  further  comment  were  it  not  that 
there  have  been  several  attempts  to  violate  this  principle 
of  law.  In  Ackroyd  v.  Smith  the  case  was  that  one 
Lister  conveyed  a  close  of  land  to  John  Smith,  and 
granted  to  him,  his  heirs  and  assigns,  that  he  and  they 
respectively,  being  owners  and  occupiers  for  the  time 
being  of  the  said  close,  and  all  persons  having  occasion 
to  resort  thereto,  should  have  the  right  and  privilege  of 
passing  and  repassing,  with  or  without  horses,  cattle, 
carts,  and  carriages,  for  all  purposes,  in,  over,  along,  and 
through  a  certain  road.  By  subsequent  conveyances,  one 
moiety  "of  the  said  lands,  tenements,  hereditaments,  pre- 
mises, and  appurtenances "  became  vested  in  Samuel  Smith, 
one  of  the  defendants,  and  the  other  moiety  became  vested 
in  Thomas  Smith,  the  other  defendant.  It  was  alleged 
in  the  plea  that  these  defendants,  being  seised  and  owners, 
and  having  occasion,  for  their  own  purposes,  to  use  the 


(e)  An  or  iic  ii  -  General  v. 
Copeland,  1901)2  KM  5.  101  ; 
70  L.  .1..  K.  B.  512;  84  L.  T. 
562  :  on  appeal,  when  the 
decision  of  the  ( Ihief  Justice 
was   reversed,   but   on   other 


grounds,  (1902)  1  K.  B.  690; 
71  I,  J.,  Ch.  472;  86  L.  T. 
486. 

(/)  10  C.  B.  164  ;  19  L.  J., 
C.  P.  315. 
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right  and  privilege,  did  puss  and  repass  for  the  purposes  Chap.  I. 
of  them,  the  defendants,  without  saying  that  the  user 
was  for  the  purpose  of  going  to  and  from  the  dominant 
tenement.  It  appears,  therefore,  first,  that  Lister  had 
granted  a  right  of  way  for  all  purposes,  whether  connected 
with  the  user  of  the  land  or  not,  and  thus  had  endea- 
voured to  create  an  easement  in  gross,  and  that  an 
attempt  had  been  made  to  assign  this  right  in  gross  to  the 
defendants  ;  and,  secondly,  that  the  defendants  tried  to 
justify  the  user  by  claiming  a  user,  not  in  connection  with 
the  dominant  tenement,  but  for  tlieir  own  purposes.  The 
Court  distinctly  decided  that  a  right  unconnected  with 
the  enjoyment  or  occupation  of  land  cannot  be  annexed 
as  an  incident  to  it,  and  that  an  easement  appendant 
to  a  house  or  land  cannot  be  granted  away  and  made 
a  right  in  gross  ;  so  that  the  defendants  as  assignees 
could  not  avail  themselves  of  the  grant  to  John  Smith. 
This  is  the  leading  case  on  this  subject,  and  the  principle 
established  is  one  of  great  importance,  which,  though 
frequently  assailed,  has  not  yet  been  overthrown,  though 
it  must  be  admitted  that  it  has  been  somewhat  shaken  b}r 
the  high  authorities  who  have  differed  in  opinion  with 
regard  to  it. 

The  cases  in  which  this  principle  has  been  assailed 
have  not  quite  taken  the  same  form  as  Ackroydv,  Smith ; 
and  they  have  not  so  directly  and  openly  brought  the 
principle  into  question  as  that  case  did.  They  have  all 
been  cases  in  which  owners  of  land  abutting  on  streams, 
and  therefore,  as  will  be  explained  hereafter,  entitled  to 
natural  rights  to  use  the  water,  have  granted  or  attempted 
to  grant  to  persons,  who  otherwise  would  have  had  no 
right  to  take  the  water,  a  part  of  their  own  natural 
rights  (g).     It  has  been  the  opinion  of  some  judges  of 

(g)  Stockport      Waterworks  36  L.  J.,  Exch.  1 ;  If.  I ,  T.  313 ; 

Company  v.  Potter,  .">  II.  &  ('.  Ormerod  v.  Todmorden  Joint 

300;  10  L.  T.  748;  Xuital!  Stock     Mill     Company,      11 

v.  Braeewell,  L.  R.,2  Exch.  1 ;  Q.  B.  D.  L55  ;  52  1-  J.,  Q.  B. 
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chap.  I.  great  eminence  that  they  have  power  to  do  this,  and  the 
^ect-  *•  argument  employed  has  been — Is  it  not  true  that  if  a  man 
has  any  kind  of  property,  he  may  grant  to  others  estates 
in  it  and  rights  of  enjoyment  of  it,  and  that  the  grantees 
may  maintain  actions  against  those  who  disturb  them"? 
Thus,  a  man  entitled  to  land  may  grant  Leases,  or  he  may 
grant  the  exclusive  herbage,  a  right  of  depasturing,  a 
right  of  way,  or  a  right  to  game  ;  he  may  grant  the  mines 
underneath  or  the  right  to  get  minerals,  and  other  rights 
in  or  over  the  property  or  of  enjoyment  of  it.  So  if  the 
land  is  covered  with  water  he  may  grant  rights  of  fishing. 
So  the  grantees  of  mines  may  re-grant.  So  of  chattels, 
the  owner  may  let  them  on  hire.  If,  therefore,  a  man 
has  a  right  to  take  water  from  a  stream  as  it  flows  by  his 
land,  why  may  he  not  grant  that  right  to  another 
person?  (h).  The  argument  appears  at  first  sight  reason- 
able ;  but  if  owners  of  land  abutting  on  streams  have 
power  to  grant  away  portions  of  their  rights  to  other 
persons,  is  not  that  power  a  power  to  grant  away  an  ease- 
ment or  natural  right  appurtenant  to  the  riparian  land  as 
such  and  make  it  a  right  in  gross,  or  annex  it  to  property 
to  which  it  is  not  and  ought  not  to  be  appurtenant '? 
The  fallacy  of  the  argument  seems  to  be  in  regarding  an 
easement  as  a  subject  of  property,  like  land,  mines,  or 
chattels.  An  easement  is  not  property,  but  a  right  in 
somebody  else's  property,  or,  in  the  case  of  a  stream,  a 
right  in  flowing  water  which,  while  flowing,  is  not  a 
subject  of  property.  Not  being  property,  it  cannot  be 
disposed  of  like  lands  or  chattels,  and  the  right  of  user 
cannot  be  made  over  to  another  person  at  the  will  of  the 
person  who  has  a  personal  right  to  use  it  for  the  benefit 
of  his  land  and  his  land  only.     Another  reason  is  that 

445;  Kensit  v.  Great  Eastern         Qi)  Per    Bramwell,   B.,    in 

Railway  Company,  23  Ch.  D.  Nuttall  v.  Bracewell,  L.  R.,  2 

566  ;  52  L.  J.,  Ch.  608 ;  48  Exch.  p.  11 ;  36  L.  J.,  Exch. 

I..  T.  784  :  27  Ch.  D.  122  ;  54  p.  5  ;  15  L.  T.  p.  316. 
L.  J.,  Ch.  19;51L.  T.  862. 
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an  easement,  as  will  be  shown  hereafter,  can  only  derive      Chap.  I. 

its   origin  from  a  grant  by  the  servient   owner,   which,  _!; 

unless  otherwise  expressed,  must  be  presumed  to  have 
been  made  for  a  particular  purpose,  viz.,  the  benefit  of 
the  dominant  estate.  To  separate  it  from  that  estate 
would  be  to  violate  the  purpose  and  condition  of  the 
grant ;  and  a  natural  right,  though  not  depending  on  a 
grant,  is  given  by  law  for  the  same  purpose  and  on  a 
similar  condition. 

As  it  is  essential  to  the  existence  of  an  easement  that  Dominant 
there  shall  be  two  tenements — a  dominant  tenement  to  tenements 
which  the  right  is  appurtenant,  and  a  servient  tenement  dist'uict- 
in  or  over  which  that  right  is  enjoj'ed — so  it  is  also 
essential  that  those  tenements  shall  be  distinct  properties : 
that  is,  that  they  shall  belong  to  different  persons.  This 
is  a  point  which  scarcely  needs  demonstration,  for  it  is 
obvious  that  if  two  tenements  belong  to  one  individual, 
he  has  a  right,  as  owner,  to  use  each  in  whatever  manner 
he  likes,  and  he  may  use  the  one  tenement  as  servient  to 
the  other  simply  because  it  is  his  own,  and  not  because 
he  has  any  special  or  peculiar  right  beyond  his  rights  as 
owner  to  use  one  tenement  as  appurtenant  or  servient  to 
the  other ;  in  whatever  manner,  therefore,  he  exercises 
his  right,  he  exercises  it  in  his  capacity  of  owner  of  the 
soil,  and  the  right  he  exercises  is  not  an  easement  but  a 
proprietary  right  incident  to  the  ownership  of  the  land. 
In  Bright  v.  Walker  (i),  Parke,  B.,  in  speaking  of  the 
causes  which  would  prevent  an  easement  being  acquired 
by  prescription,  says  : — "  For  the  same  reason  it  would 
not "  (that  is,  title  would  not  be  acquired)  "  if  there  had 
been  unity  of  possession  during  all  or  part  of  the  time  ; 
for  then  the  claimant  would  not  have  enjoyed  as  of  right 
the  easement,  but  the  soil  itself."  "  We  all  agree,"  said 
Tindal,  C.  J.,  in  delivering  judgment  in  the  Exchequer 
Chamber,  "  that  where  there  is  a  unity  of  seisin  of  the 

(i)  1  C,  M.  &  R.  p.  219;  3  L.  J.,  N.  S.,  Exch.  pp.  253,  254. 

E.  C 


18  NATURE    OF    EASEMENTS. 

Chap.  I.  land,  and  of  the  way  over  the  land,  in  one  and  the  same 
person,  the  right  of  way  is  either  extinguished  or  suspended 
according  to  the  duration  of  the  respective  estates  in  the 
land  and  the  way"  (,/').  So,  again,  where  the  defendant 
claimed  a  right  to  pollute  a  stream  to  the  detriment  of  a 
mill-owner,  hy  reason  of  having  been  accustomed  for 
twenty  years  to  throw  cinders  into  the  water,  Coleridge,  J., 
when  delivering  the  judgment  of  the  Court,  said: — "  Or, 
secondly,  the  defendant  might  claim  the  banks  and  bed 
of  the  Hebble,  on  and  in  which  the  cinders  and  scoriae 
have  been  deposited,  as  in  his  own  occupation,  in  which 
case  the  right  to  deposit  them  there  could  be  no  ease- 
ment"  (/■•).  And,  again,  in  the  case  of  a  claim  of  right 
to  light  it  was  decided  that  while  the  dominant  and 
servient  tenements  were  in  the  occupation  of  the  same 
person,  no  easement  or  right  to  unobstructed  light  could 
be  acquired  by  prescription;  and  Lord  Hatherley,  C, 
said  : — "  I  take  the  principle  of  that  case  "  (that  is,  a  case 
he  had  been  mentioning),  "  in  spite  of  one  expression  as 
to  the  possibility  of  interruption,  to  be,  that  in  order  to 
obtain  an  easement  over  land  you  must  not  be  the  possessor 
of  it,  for  you  cannot  have  the  land  itself  and  also  an 
easement  over  it"(Z).  It  has  been  questioned,  however, 
whether  a  person  who  owns  one  estate  in  his  own  right 
and  another  as  trustee,  could  not  make  the  former  servient 
to  the  latter  in  such  a  way  that  an  easement  might  be 
created  (m).  It  is  very  doubtful,  however,  if  he  could,  for 
various  reasons  which  will  be  explained  hereafter. 

It  is  on  this  principle  that  a  tenant  could  not  at  common 
law  acquire  an  easement  by  prescription  in  land  belonging 
to  his  landlord,  for  the  possession  and  user  by  the  tenant 
were  deemed  the  possession  and  user  of  his  landlord,  and 

(j)  James  v.  Plant,  4  A.  Sc  i/)  Lactyman  v.  Grave,  L.  R., 

E.   p.   701 ;    6  L.  J.,  N.  S.,  G  Ch.  p.  767 ;  25  L.  T.  52. 

Excli.  260.  (m)  Ecclesiastical   Commis- 
si) Murgatroid  v.  Robinson,  sioners  v.  Kino,  14  Ch.  D.  213.; 

7  E.  &   B.  p.  :'>'J7  ;  26  L.  J.,  49  L.  J.,  Ch.  529;  42  L.  T.. 

Q.  B.  p.  238.  201. 
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the  landlord  could  not  acquire  an  easement  in  his  own      'hap.  I. 


soil  (n).  It  has  been  questioned  in  late  years,  however, 
on  more  occasions  than  one,  whether  an  occupier  of  one 
tenement  cannot  acquire  an  easement  under  the  Prescrip- 
tion Act  (o)  in  another  tenement  of  his  landlord,  not 
against  him,  but  against  the  occupier,  to  whom  the  quasi- 
servient  tenement  happened  to  be  leased,  such  easement 
being  co-extensive  with  the  period  during  which  the  two 
tenements  are  jointly  leased.  This  question  belongs  to  a 
later  place,  however,  and  will  be  there  considered  (p). 

Although  at  common  law  an  easement  could  not  be 
acquired  by  prescription  by  a  tenant  against  his  landlord, 
a  landlord  could  of  course  confer  any  right  he  pleased 
upon  his  tenant  by  grant,  and  in  some  cases  a  grant 
would  be  implied  (q). 

As  it  is  essential  to  the  existence  of  an  easement  that  Easements 
there  shall  be  a  dominant  tenement  in  respect  of  which  dominant 
the  right  may  be  possessed,  so  it  is  also  essential  that tenement- 
the  easement  shall  be  beneficial  to  the  occupation  of  the 
dominant  tenement.     The  leading    case    in    which    this 
principle  has  been  recognised  and  followed  is,  perhaps, 
Ackroyd  v.  Smith  (r),  in  which  Coleridge,  J.,  after  citing 
the  judgment  ol  Lord  Brougham  in  Keppell  v.  Bailey  (s), 
said : — "  It  would  be  a  novel  incident  attached  to  land 
that  the  owner  and  occupier  should,  for  purposes  wholly 
unconnected  with  that  land,  and   merely  because  he  is 

(n)  Gayford      v.     Moffatt,  (q)  Beddhujton  v.  Atlee,  35 

L.  R,  4  Ch.  133.     Outram  v.  Ch.  D.  317  ;  56  L.  J.,  Ch.  655  ; 

Maude,   17   Ch.  D.  391;    50  56  L.   T.   514.      Gayford  v. 

L.  J.,   Ch.   783.     Russell   v.  Moffatt,  L.  R.,  1  Ch.  133. 
Harford,  L.  R.,    2   Eq.  507.  (r)  10  C.  B.  164 ;  19  L.  J., 

Kilgour   v.  Gaddes,  (1904)  1  C.  P.  315.    This  case,  Ackroyd 

K.   B.  457  ;  73  L.  J.,  K.  B.  v.   Smith,  was   explained    by 

233;  90  L.  T.  604.     Fear  v.  the  Lords  Justices  in  Thoi-pe 

Morgan,  (1906)  2  Ch.  406  ;  75  v.  Brumfiti    I ..  I,'..  8  <  !h.  650), 

L.  J.,  Ch.  787;  '.».">  L.  T.  L67.  and   it   was   said   by    Jan 

(o)  2  &  o  Will.  IV.  c.  71.  L.  J.,  to  have  been  uiisappre- 

(p)  See     post,     Chap.     II.  headed. 
Sect,  1.  (s)  2  Myl.  cV  K.  v.  535. 

^  o 
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Chap.  I.     owner  and  occupier,  have  a  right  of  road  over  other  land  ; 
^ect-  *•      and  it  seems  to  us  that  a  grant  of  such  a  privilege  or  ease- 
ment can  no  more  be  annexed  so  as  to  pass  with  the  land 
than  a  covenant  for  any  collateral  matter."      This  principle 
was  also  approved  in  the  cases  of  Hill  v.  Ttvpper(t),  and 
Ellis  v.  Corporation  of  Bridgnorth  (u).     The  case  of  Bailey 
v.  Stevens  (v),  relating  to   a  profit  a  prendre,  is   also  in 
point.    In  that  case  a  right  was  set  up  that  the  owners  of 
a   field   had,  from   time    whereof  the   memory   of  man 
runneth  not  to  the  contrary,  enjoyed  the  right  at  their 
free  will  and  pleasure  to  enter  a  close  of  the  plaintiff  to 
cut  and  carry  away  and  convert  to  their  own  use  the  trees 
and  wood  growing  and  being  in  the  said  close.     There 
was  no  allegation  that  the  wood,  when  cut,  was  to  be 
used  on  or  for  the  benefit  of  the  field  in  respect  of  which 
the  right  was  claimed,  and  it  was  held  that  such  a  right, 
though  it  might  have  been  granted  as  a  right  in  gross, 
would   not   pass   with    the    occupation    of  the   field   as 
appurtenant.     Willes,  J.,  in  his  judgment,  said  : — "  But, 
assuming  that  such  grants  may  be  made,  and  are  capable 
of  being  assigned,  I  apprehend  it  is  clear  that  they  can 
only  be  made  in  gross,  and  can  only  be  assigned  by  the 
grantees  by  the  ordinary  conveyances  known  to  the  law ; 
and  it  is  not  because  the  grantee  may  happen  to  be  the 
owner  of  a  close  at  the  time  the  grant  is  made  to  him 
that  such  a  conveyance  can  be  dispensed  with  in  favour 
of  the  persons  who,  from  time  to  time,  may  succeed  him 
in  the  ownership  of  that  close  ;  "  and,  after  referring  to  a 
class  of  cases  not  in  point,  the  learned  judge  continued  : — 
"  In  all  other  cases  the  incident  sought  to  be  annexed,  so 
that  the  assignee  of  the  land  may  take  advantage  of  it, 
must  be  beneficial  to  the  land  in  respect  to  the  ownership 
of  it."     Byles,  J.,  also  said  : — "  How  can  such  a  right  as 
this  be  claimed  by  the   occupier  of  land  as  such?     It 

(t)  32  L.  J.,  Exch.  217 ;  8         (v)  31  L.  J.,  C.  P.  226  ;  12 
L.  T.  792  ;  2  H.  &  C.  121.  C.  B.,  N.  S.  91 ;  G  L.  T.  35G. 

(u)  32  L.  J.,  C.  P.  273. 
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is  in  no  way  connected  with  the  enjoyment  of  the  land  Chap.  I. 
occupied.  A  man  might  as  well  try  to  make  a  right  of  _  >ct* 1" 
way  over  land  in  Kent  appurtenant  to  an  estate  in 
Northumberland."  On  the  same  principle  it  was  held 
that  a  waterworks  company  is  not  entitled  to  use  the 
water  of  a  stream  to  supply  a  town  at  a  distance  with 
water  because  it  happens  to  own  land  on  the  banks  of 
the  stream  which  would  give  it  a  right  to  use  it  for  the 
purposes  of  that  land  (ir).  But  it  is  no  impediment  to 
the  existence  of  an  easement  that  it  is  not  only  beneficial 
to  the  dominant  tenement,  but  that  its  user  would  also 
benefit  other  tenements  not  entitled  to  the  easement  (pa). 

The  principle  must  therefore  be  accepted  that  there  No  easement 
must  not  only  be  a  dominant  and  a  servient  tenement  to  g^vient 
support  an  easement,  but  that  the  easement  must  be  bene-  tenement, 
ficial  to  the  dominant  tenement.  It  sometimes  happens, 
however,  that  the  existence  of  an  easement  is  not  only 
beneficial  to  the  dominant  tenement,  but  that  it  is  advan- 
tageous to  the  servient  tenement  also.  In  such  a  case  it 
is  evidently  desirable  for  the  servient  owner  that  the  user 
of  the  easement  should  not  cease  ;  and  the  rights  of  the 
servient  owner,  as  well  as  the  obligations  imposed  upon 
his  tenement  with  reference  to  easements  so  mutually 
beneficial,  call  for  notice,  and  the  subject  may  be  mentioned 
here  without  inconvenience,  though  it  is  not  strictly 
involved  in  the  definition  of  an  easement,  which  is  the 
matter  now  under  consideration.  It  has  been  decided 
that  no  reciprocal  easement  can  be  acquired  for  the 
benefit  of  the  servient  tenement  by  the  user  or  exercise 
of  the  easement  by  the  dominant  owner,  or,  as  Cockbarn, 

(w)   Swindon     Waterwoi-ks  73;  91  L.  T.,  105. 
Co., Limited v.Wilts and  Berks  (x)  Simpson  v.  Corporation 

Canal  Co.,  L.  R.,  7  H.  L.  697;  of  Godmanchester,   64  L.  J., 

45  L.  J.,  Cli.  638  ;  33  L.  T.  Oh.  837  ;  7-".  1..  T.  W  :  L.  R., 

513.     McCartney    v.   London-  (1896)    1    Ch.    I'll;   65  L.  J., 

derry  and  Lough  Swilly  Hall-  Ch.  151  :  7-".  L  T.  L23  :  I  L897) 

way   Company,  (1904)'  A.  C.  A.  C.  696  ;  66  L.  J.,Ch.  770; 

301 ;  73  L.  J.,  P.  C.  (H.  L.  Ir.)  77  L.  T.  t09. 
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thing. 


C.  J.,  expressed  it  in  his  judgment  in  Mason  v.  Shreiosbury 
and  Hereford  Railway  Company  (ij),  the  easement  exists 
for  the  benefit  of  the  dominant  tenement  alone,  and 
the  servient  owner  acquires  no  right  to  insist  on  its  con- 
tinuance or  to  ask  for  damages  on  its  abandonment.  In 
that  case  the  water  of  a  stream  had  been  diverted  by  a 
canal  company  for  forty  years,  and,  on  the  purchase  of 
the  canal  by  the  defendants  under  an  Act  of  Parliament, 
the  water  was  restored  to  its  former  course.  Owing  to 
the  lapse  of  time,  the  old  bed  of  the  stream  had  become 
partially  silted  up,  so  that  it  could  not  as  of  old  carry  off 
all  the  water  in  times  of  Hood,  and  the  land  of  the  plaintiff 
which  was  situated  on  the  banks  of  the  stream  was  flooded. 
It  is  manifest  that  it  must  often  happen,  as  in  that  case, 
that  the  exercise  of  the  easement  by  the  dominant  owner 
operates  also  in  favour  of  the  servient  owner,  and  the 
question  in  such  cases  must  arise,  as  it  did  there,  whether 
the  servient  owner  can  by  the  long  user  acquire  any  right 
against  the  dominant  owner  to  insist  on  the  continuance 
of  the  exercise  of  the  easement  by  him.  It  was  decided 
that  he  cannot.  Previously  to  the  above-mentioned  case 
it  had  been  held  that  a  mine-owner  who  exercises  a  right 
to  make  a  drain  into  his  neighbour's  land  does  not,  by 
using  the  drain  for  twenty  years,  raise  any  presumption 
that  he  is  subject  to  a  duty  to  continue  his  drain  for  the 
benefit  of  the  estate  into  which  it  runs  (z). 

To  return  to  the  definition  of  an  easement  given  above, 
the  last  clause  points  out  that  the  effect  of  an  easement 
is  the  imposition  of  an  obligation  on  the  servient  owner  to 
suffer  or  refrain  from  doing  something  on  his  own  tene- 
ment for  the  advantage  of  the  dominant  tenement.  An 
easement  is  a  right  which  is  appurtenant  to  the  dominant 
tenement  and  imposed  upon  the  servient  tenement ;    and 

(y)  L.  R.,  6  Q.  B.  578  ;  40  Exch.  201.     Gaved  v.  Martyn, 

L.  J.,  Q.  B.  293  ;  25  I..  T.  239.  per  Erie,  C.  J.,  34  L.  J.,  C.  P. 

(a)  Arkiwight  v.  Gell,  5  M.  p.  363  ;  19  C.  B.,  N.  S.  p.  758  ; 

S.,  13  L.  T.  p.  78. 


&  W.  303  ;    8  L.  J.,  N. 


EASEMENTS   GENERALLY.  23 

it  is  important  to  mark  that  it  is  not  imposed  upon  the      Chap.  I. 


person  of  the  servient  owner  ;  therefore  an  obligation 
imposed  upon  him  to  do  something  for  the  benefit  of  the 
dominant  tenement  is  not  an  easement,  or,  in  other  words, 
there  can  be  no  easement  rendering  it  compulsory  for  the 
servient  owner  to  do  something.  If  the  ordinary  easements 
of  light,  support,  way  and  watercourse  are  considered, 
it  will  be  seen  that  the  obligation  is,  in  every  case,  of  a 
passire  character  as  regards  the  servient  owner  :  a  right 
to  uninterrupted  light  is  a  right  that  the  servient  owner 
shall  refrain  from  building  in  such  a  manner  as  to  ob- 
struct the  light ;  a  right  to  support  is  a  right  that  the 
servient  owner  shall  refrain  from  moving  the  means  of 
support  if  the  enjoyment  of  the  dominant  tenement  would 
be  thereby  interrupted  ;  a  right  of  way  is  a  right  that  the 
servient  owner  shall  suffer  the  dominant  owner  to  pass  over 
his  land  ;  and  a  right  of  watercourse  is  a  right  that  the 
servient  owner  shall  suffer  water  to  flow  uninterruptedly 
over  the  servient  tenement,  or  that  the  servient  owner 
shall  refrain  from  interrupting  the  course  of  a  stream  or 
doing  anything  to  make  the  water  impure.  For  this 
reason  it  was  laid  clown  in  Pomfret  v.  Eieroft  (a),  that  the 
grantor  of  a  right  of  way  is  not  bound  to  repair  the 
w&y,  but  that  the  grantee  of  an  easement  has  a  right  to 
repair  the  subject  of  the  easement  and  to  enter  on  the 
land  of  the  grantor  for  that  purpose  whenever  repairs  may 
be  required,  "  for  when  the  use  of  a  thing  is  granted 
everything  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use."  It  is,  therefore,  clear  that  the  only 
obligation  cast  by  law  upon  the  servient  owner  is,  that  he 
shall  passively  submit  to  the  exercise  of  some  privilege  on 
his  land,  and  that  he  shall  not  do  anything  inconsistent 

(a)  1  Wras.  Saund.  p.  322a.  716.     Ghauntler  v.  Robinson, 

See  also  Stockport  and  Hyde  I  Exch.  Id.");    I'.i  I..  .1.,  Exch. 

Highway  Board  v.  Grant,   ">l  170.      Per  Coleridge,   J.,    in 

L.  J.,  Q.  B.  357  ;  46  L.  T.  388.  Duncan   v.    Louch,   6    Q.    B. 

Taylor  v.    Whitehead,    Doug.  p.  909. 
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Chap.  I.      with  the  right  of  the  dominant  owner  thereto.      There 
. ec  '    '      may,  it  is  undeniable,  be  rights  lawfully  imposed  upon  a 


landowner  obliging  him  to  execute  a  work  for  his  neigh- 
bour's benefit,  but  such  rights  are  not  easements,  and 
depend  on  entirely  different  principles  of  law.  Many 
instances  of  this  kind  will  readily  suggest  themselves, 
as,  for  instance,  an  obligation  to  maintain  a  wall  or 
fence,  or  to  repair  a  road.  It  was  thus  held  that  where 
a  mill-owner  made  a  watercourse  to  his  mill,  with  a 
shuttle  to  regulate  the  flow  of  the  water,  and  afterwards 
granted  a  right  to  a  neighbouring  mill-owner  also  to 
use  the  water,  he  was  not  absolved  from  his  duty  of 
keeping  the  shuttle  in  repair  and  so  preventing  the 
water  doing  mischief  to  the  neighbour,  because  the 
neighbour  with  his  easement  had  also  acquired  a  right  to 
enter  on  the  mill-owner's  land  to  repair  the  shuttle.  The 
mill-owner  had  brought  the  water  on  to  his  land  and  was 
bound  to  keep  it  in  check  (b). 

Eights  in  the  From  the  case  of  Cooke  v.  Chilcott  (c),  however,  it  would 
easements  appear,  if  the  decision  had  not  been  practically  overruled 
with  an  active  by  the  Court  of  Appeal,  that,  though  there  cannot  be  an 
servfent°n  l  easement,  eo  nomine;  obliging  the  servient  owner  to  do 
owner.  something  for  the  benefit  of  the  dominant  tenement,  yet 

that  such  a  right  may  in  fact  exist  under  the  veil  of  a 
covenant  running  with  the  land,  or  of  a  covenant  obliga- 
tory on  a  purchaser  of  land  with  notice  of  the  covenant. 
The  facts  of  that  case  were  that  one  Hinton,  owner  of  a 
piece  of  land,  sold  to  one  Farmer  part  of  the  property, 
with  a  well  or  spring  of  water  and  a  pump-house  thereon. 
By  a  deed  of  covenant,  in  which  it  was  recited  that  Hinton 
was  possessed  of  other  land,  being  the  remainder  of  the 
property,  and  that  Farmer  was  about  to  erect  a  steam- 
engine  and  make  a  tank  on  the  property  he  had  purchased 

(b)  R.  11.  Buckley  a-  Sons,      Q.  B.  953. 
Limited  v.  A'.  Buckley  &  Sons,         (c)  3  Ch.  D.  694  ;  34  L.  T. 
(1898)  2  Q.  B.  608  ;  67  L.  J.,      207. 
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for  the  purpose  of  pumping  water  from  the  well  for  the     Chap.  I. 

supply  not  only  of  his  own  house,  but  also  of  the  houses 

then  built  and  thereafter  to  be  built  on  Hinton's  land,  and 

was  to  lay  pipes  into  each  of  the  houses,  it  was  witnessed 

that  Hinton  covenanted  not  to  grant  or  release  an}r  of  the 

land  or  premises  for  the  purpose  of  making  a  well  or  tank 

for  the  use  of  any  house  then  belonging  to  him  there,  or 

for  any  house  thereafter  to  be  built,  and  that  in  all  grants 

and  conveyances  of  his  land  he  would  insert  a  covenant  by 

any  purchaser  that  he  should  be  bound  to  have,  and  take, 

and  be  supplied  with  water  from  the  said  well,  and  to  pay 

<£2  a  year  for  the  same.     Farmer   then    covenanted  for 

himself,  his  heirs,  executors,  administrators,  appointees, 

and  assigns,  with  Hinton  to  erect  the  steam-engine  and 

tank,  and  from  time  to  time,  and  at  all  times  for  ever 

thereafter,  to  find  and  provide  a  full  and  ample  supply 

of  good,  clean,  and  wholesome  spring  water  for  all  the 

houses.     Here  was  a  covenant  to  pump  and  supply  water 

from  the  land    of  the  covenantor  to  the  houses  of  the 

covenantee,  and  that  covenant  was  to  endure  for  ever,  and 

to  be  obligatory  on    all    persons    who  should  thereafter 

become  owners  of  Farmer's  well.     The  right  conferred  on 

Hinton  to  have  the  water  supplied  had  all  the  essential 

qualities  of  an  easement,  except  this,  that  the  obligation 

on  Farmer  was  not  merely  to  submit  passively  to  have 

the  water  taken,  but  actively  to  supply  it.      The  plaintiff 

became  possessed  of  some  of  Hinton's  land,  and  built  two 

houses,   and    the    defendant    had    become    possessed    of 

Farmer's  well   and    had    purchased   with    notice    of  the 

covenant,  but  failed  to  supply  the  plaintiff's  houses  with 

water.     The   question    was,  whether   the    covenant    was 

obligatory  on   the  defendant.     For  the  plaintiff  no  claim 

was  made  to  the  right  as  an  easement  appurtenant  to  bis 

land,  but  an  uninterrupted  supply  of  water  was  claimed 

either  on  the  ground  that  the  covenant  ran  with  the  land 

and  was  obligatory  on  the   defendant  on  that  account,  or 

that  it  was  binding  on  him  because  he  purchased  with 
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Chap.  I.  notice  of  it.  Malms,  V.-C,  decided  that,  as  the  defendant 
_  bought  with  notice  of  the  obligation,  he  was  bound  to  keep 
up  the  supply  of  water,  for  he  could  not  take  the  property 
without  performing  the  obligation  attached  to  it.  It  was 
therefore  immaterial,  he  thought,  whether  the  covenant 
ran  with  the  land  ;  but  he  thought  it  did.  If  the  decision 
had  remained  unquestioned  it  is  difficult  to  see  how  it 
would  be  possible  any  longer  to  limit  easements,  as  they 
are  limited  in  the  definition,  to  rights  by  reason  of  which 
the  servient  owner  "  is  obliged  to  suffer  or  refrain  from 
doing  something"  on  his  own  tenement  for  the  advantage 
of  the  dominant  tenement ;  for  the  right,  except  in  the 
particular  now  under  consideration,  had  all  the  properties 
of  an  easement.  Easements  must  from  thenceforth  have 
been  considered  as  including  active  as  well  as  passive 
obligations.  In  Hey  wood  v.  Brunswick  Building  Society  {d), 
and  London  and  South  Western  Railway  Company  v. 
Gonim  (e),  however,  the  effect  of  purchase  with  notice  of  a 
covenant  was  again  considered,  and  the  rule  under  which 
a  purchaser  became  bound  by  the  covenant  was  limited 
strictly  to  cases  of  restrictive  or  passive  covenants,  thus 
preventing  any  right  with  an  active  obligation  on  the 
servient  owner  becoming  annexed  to  land  as  an  easement. 
Brett,  L.  J.,  went  so  far  as  to  sa}%  that  if  Cooke  v.  Chilcott 
was  decided,  as  it  seems  to  have  been,  on  the  equitable 
doctrine  of  notice,  he  thought  the  Court  ought  to 
overrule  it  (/). 

Customs.  The  characteristic  features  of  easements  as  above  defined 

have  now  been  considered  in  detail,  but  there  are  some 
other  points  in  connection  with  them  which  still  remain 
to  be  noticed  ;  and,  first  of  all,  the  difference  between 
easements  and  customs  calls    for   some  remark,  for  the 

(d)  8  Q.B.D.403;  .">1  L.J.,  (/)  See  also  Austerberry  v. 
Q.  B.  73  ;  45  L.  T.  699.  Corporation    of    Oldham,    29 

(e)  20  Ch.  I ».  562  ;  5 1  L.  J.,  ( !h.  I).  75(  > ;  55  L.  J.,  Ch.  G33  ; 
Ch.  530;  46  L.  T.  119.  53  L.  T.  543. 
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distinction  appears  to  be  not  always  clearly  understood.     Chap.  I. 


From  what  has  been  already  said,  it  will  be  seen  thai 
an  easement  is   a    right    belonging    to    an  individual  in 
respect  of  his  land,  but    a    custom  is  a  usage  attached 
to  a  locality,  and  a  customary  right  belongs  to  no  indi- 
vidual in  particular,  but  may  be  enjoyed  by  anyone  who 
for  the  time    being    inhabits    the    locality  to    which  the 
right  is  attached,  or  who  belongs  to  the  particular  class 
entitled  to  the  benefit  of  the  custom.    The  case  of  Mounsey 
v.  Ismay(g)  exemplifies  this  distinction.    The  action  was 
brought  for  a  trespass,  and  the  defence  was  a  supposed 
right  claimed  under  the  second  section  of  the  Prescrip- 
tion Act  (h).     The  plea  alleged  that  for  the  full  period  of 
twenty  years  next  before  suit,  on  Ascension  Day,  horse- 
races had  been,  and  of  right  ought  to  have  been,  and  still 
ought  to  be,  holden  on  the  land  where  the  trespass  was 
alleged  to  have  been  committed,  which  was  near  the  city 
of  Carlisle  ;  and  for  the  full  period  of  twenty  years  next 
before  suit  the  freemen  of  the  city  of  Carlisle  on  the  day 
aforesaid  in  every  year  had  without  interruption  enjoyed 
and  claimed  to  enjoy  as  a  custom  a  right  to  enter  on  the 
land  for  the  purpose  of  holding  horse-races,  justifying  the 
alleged  trespass  by  stating  that  the  defendant  was  one  of 
the  freemen  of  Carlisle,  and  entered  the  locus  in  quo  in 
exercise  of  the  right.     There  were  twelve  pleas  in  which 
the  right  was  claimed  under  the  same  section  of  the  Ait 
in  different  ways,  and  in  some  forty  was  substituted  for 
twenty  years.     Martin,  B.,  delivered  the  judgment  of  the 
Court,   and,   after  stating    the   effect  of   the  pleas,   and 
explaining  the  origin  and  provisions  of  the  Prescription 
Act,  continued  : — "  The  question  which  has  been  argued 
before  us,  and  which  is  the  true  one,  is  whether  a  custom 

(g)  3H.  &C.  486;  34  L.  J.,  eer  v.   Denne,  (1904)    2   Oh. 

Exch.  52;  12  L.  T.  27.     See  :»:,»1  ;  74    L.   J.,  Ch.   71  ;    91 

also  the  judgment  of  James,  L.  T.  513  :  (1905)  2  Ch.  538  ; 

L.  J.,  in  Earl  de  In  ]Y„n-  v.  74  L.  J.,  Ch.  723;    93  L.  T. 

Miles,  17  Ch.  D.  535  ;  50  L.  J.,  412. 
Ch.  754  ;  44  L.  T.  487.     Mer-         (h)  2  &  3  Will.  IV.  c.  71. 


Sect.  1. 


28  NATURE    OF    EASEMENTS. 

Chap.  I.     for  the  freemen  or  citizens  of  Carlisle  upon  Ascension 


Sect.  1 


Day  to  enter  upon  another  man's  land  for  the  purpose  of 
holding  h.trse-races    there,    is  an  easement  within   the 
second  section.     To  be  so  it  must  be  within  the  words 
custom,  prescription,  or  grant  to  a  way  or  other  easement, 
or  to  a   watercourse,  or  to  the   use   of  any  water  to  be 
enjoyed  upon   land   of  another:  and  we  think  it  is  not. 
In  the  first  place,  we  do  not  think  that  this  custom  is  an 
easement  at  all.     One  of  the  earliest  definitions  of  an 
easement  with  which  we  are  acquainted  is  in  the  Tcrmes 
de  la  Ley,  and  it  is  '  a  privilege  that  one  neighbour  hath 
of  another,  by  writing  or  prescription,  without  profit,  as 
a  way  or  sink  through  his  land.'     In  this  definition  custom 
is  not  mentioned,  prescription  is;  and  it  therefore  seems 
to  point  to  a  privilege  belonging  to  an  individual,  not  a 
custom  which  appertains  to  many  as  a  class."     In  Black- 
stone's  Commentaries  the  distinction  is  also  marked,  for 
it  is  there  said  that,  "  If  there  be  a  usage  in  the  parish  of 
Dale  that  all  the  inhabitants  of  that  parish  may  dance  on 
a  certain  close  at  all  times  for  their  recreation,  which  is 
held  to  be  a  lawful  usage  (/),  this  is  strictly  a  custom,  for 
it   is   applied  to  the  place  in    general,  and   not  to    any 
particular  persons ;  but  if  the  tenant  who  is  seised  of  the 
manor  of  Dale  in  fee  alleges  that  he  and  his  ancestors,  or 
all  those  whose  estate  he  has  in  the  said  manor,  have 
used  time  out  of  mind  to  have  common  of  pasture  in  such 
a  close,  this  is  properly  called  a  prescription,  for  this  is  a 
usage  annexed  to  the  person  of  the  owner  of  this  estate." 
Although  it  is  laid   down  thus  broadly  that  a  custom 
and   an   easement   are  rights  of  a   totally  different  kind, 
there  undoubtedly  can  be  a  custom  in  a  locality  under  and 
by  virtue  of  which  an  individual  may  become  entitled  to 
an  easement  in  respect  of  his  estate  situated  in  the  locality 
to  which  the  custom  belongs.     Several  instances  of  such 

(/')  Abbott  v.  Weekly,  1  Lev.  tingham,  1  Exch.  D.  1;  45 
17(3.  Millechamp  v.  Johnson,  L.  J.,  Exch.  50;  33  L.  T.  G1J7. 
Willes,  205,  n.    Hull  v.  Not- 
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customary  easements  are  mentioned   in   the   reports  as     Chap.  L 
existing  in  the  county  of  Cornwall  in  respect  of  the  tin 
mines — as,    for    instance,   in    the    case    of    Carlyon    v. 
Lovering  (j),  where  a  customary  right  is  alleged   in  the 
eighth  plea,  that  tinners  and  miners  within  the  Stannaries 
of  Cornwall,  lawfully  working  and  mining  tin  and  tin  ore 
from  any  tin  mine  or  tin  work  within  the  said  Stannaries, 
situated  upon  or  near  to  a  stream   of  water  running  or 
flowing  hy  or  through  such  tin  mine  or  tin  work,  should 
have  and  enjoy  the  right  of  washing  away  in,  with  and  by 
means  of,  such  stream  of  water,  where  the  same  flowed  by 
or  through  such  tin  mine  or  tin  work,  all  or  any  part  of 
the  sand,  stones,  rubble  and  other   stuff  which    should 
become  or  be  dislodged  or  severed  in  the  course  of  so 
working  the  said  tin  mine  and  tin  ore,  and  of  casting  and 
throwing  from  and  out  of  the  said  tin  mine  or  tin  work 
all  or  any  part  of  the  same  sand,  stones,  rubble  and  other 
stuff  into  the  stream  where  the  same  flowed  by  or  through 
the  tin  mine  or  tin  work,  and  of  having  the  same  washed 
and  carried  away  from  the  tin  mine  or  tin  work  by  the  flow 
of  the  stream  down  the  course  of  the  stream  to  the  sea. 
There  can  be  no  doubt    but  that  this  right,    although 
claimed  under  a  custom,  is  truly  an  easement  (k),  and  the 
plea  was  held  to  disclose  a  lawful  and  valid  custom.     In 
the  case  of  Gavedv.  Martyn  (I),  also,  a  custom  was  alleged 
to  exist  in  Cornwall,  that  tin-streamers  have  a  right  to  the 
free  use  of  the  water  over  the  whole  of  the  district  within 
their  tin-bounds,  and  that  they  claim  the  right  not  only  to 
use  the  water,  but  to  divert  it  into  other  streams.     This 
custom  was  much   discussed    in  the  case  of  Ivimey  v. 
Stocker(m),  but  in  that  case  Lord  Cranworth,  C,  is  re- 
ported to  have  thought  that  the  right  to  divert  streams  to 

(j)  1  H.&  X.  784  ;  2G  L.  J.,  (I)  34  L.  J.,  C.  P.  p.  354  ; 

Exch.  2:>\ .  19  C.  B.,  N.  S.  732  ;  13  L.  T. 

(k)  See  Wright  v.  Williams,  i  I . 

1  M.  &  W.  77  ;  5  L.  J.,  N.  S.,  (m)  L.  R.,  1  Ch.  396  :  35 

Exch.  107.  L.  J.,  Ch.  467  ;  14  L.  T.  427. 
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Chap.  I.  mines  must  after  long  use  be  presumed  to  have  been 
Sect  L  granted,  and  granted  not  to  the  tin-bounders,  but  to  the 
owner  of  the  soil  under  which  the  mines  are  situated.  If 
this  view  be  correct,  the  right  of  diversion  is  an  easement 
acquired  by  the  landowner  by  prescription,  and  not  a 
customary  right  of  the  tin-bounders.  Possibly  the  decision 
might  have  been  different  if  the  diversion  had  been  quite 
recent,  for  in  that  event  no  question  of  prescriptive  title 
could  have  been  raised. 

Besides  these  and  other  cases  in  which  easements 
claimed  under  and  by  virtue  of  customs  are  mentioned, 
this  method  of  acquisition  is  distinctly  recognised  in  the 
second  section  of  the  Prescription  Act(»),  which  says: — 
"  And  be  it  further  enacted,  that  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  Custom,  Prescription, 
or  Grant,  to  any  way  or  other  easement,"  &c.  The 
result,  therefore,  is  that  although  a  customary  right  enjoy- 
able by  a  particular  class  of  persons  is  not  an  easement, 
yet,  if  a  custom  exists  under  which  individuals  of  a 
class  may  obtain  independent  rights  in  respect  of  their 
land,  which  would  be  easements  if  acquired  by  grant  or 
prescription,  those  rights  are  easements,  though  acquired 
under  the  custom. 

No  new  The  next  point  to  be  noticed  is  that  the  law  will  not 

species  of  recognise  any  new  species  of  easement,  for  "  a  new  species 
of  incorporeal  hereditaments  cannot  be  created  at  the  will 
and  pleasure  of  an  individual  owrner  of  an  estate  :  he  must 
be  contented  to  take  the  sort  of  estate  and  the  right  to 
dispose  of  it  as  he  finds  the  law  settled  by  decisions  or 
controlled  by  Act  of  Parliament "  (o).  This  principle 
of  law  appears  to  have  been  first  laid  down  by  Lord 
Brougham,  C,  in  the  case  of  Keppell  v.  Bailey  (p),  in  which 

(n)  2  &  3  Will.  IV.  c.  71.  32  L.  J.,  Exch.  217  ;  2  H.  & 

See  Appendix.  C.  121  ;  8  L.  T.  792. 

(o)  Per  Pollock,   C.  B.,  in  (p)  2  Myl.  &  K.  p.  535. 

judgment  in  Hill  v.  Tupper, 


easement 
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he  said  : — "  There  are  certain  known  incidents  to  property  'hap.  I. 
and  its  enjoyment ;  among  others,  certain  burdens  where-  _ 
with  it  may  he  affected,  or  rights  which  may  he  created 
and  enjoyed  over  it  by  parties  other  than  the  owner;  all 
which  incidents  are  recognised  by  the  law.  ...  So  in 
respect  of  enjoyment,  one  may  have  the  possession  and 
the  fee  simple,  and  another  may  have  a  rent  issuing  out 
of  it,  or  the  tithes  of  its  produce,  or  an  easement,  as  a 
right  of  way  upon  it  or  of  common  over  it.  And  such 
last  incorporeal  hereditament  may  be  annexed  to  an 
estate  which  is  wholly  unconnected  with  the  estate  affected 
by  the  easement,  although  both  estates  were  originally 
united  in  the  same  owner,  and  one  of  them  was  after- 
wards granted  by  him  with  the  benefit,  while  the  other 
was  left  subject  to  the  burden.  All  these  kinds  of  pro- 
perty, however — all  these  holdings — are  well  known  to 
the  law  and  familiarly  dealt  with  by  its  principles.  But 
it  must  not,  therefore,  be  supposed  that  incidents  of  a 
novel  kind  can  be  devised  and  attached  to  property  at  the 
fancy  or  caprice  of  any  owner.  It  is  clearly  inconvenient, 
both  to  the  science  of  the  law  and  to  the  public  weal,  that 
such  a  latitude  should  be  given.  There  can  be  no  harm 
in  allowing  the  fullest  latitude  to  men  in  binding  them- 
selves and  their  representatives — that  is,  their  assets  real 
and  personal — to  answer  in  damages  for  breach  of  their 
obligations.  This  tends  to  no  mischief,  and  is  a  reasonable 
liberty  to  bestow  ;  but  great  detriment  would  arise,  and 
much  confusion  of  rights,  if  parties  were  allowed  to  invent 
new  modes  of  holding  and  enjoying  real  property,  and  to 
impress  upon  their  lands  and  tenements  a  peculiarcharacter 
which  should  follow  them  into  all  hands,  however  remote." 
The  above  passage  from  Lord  Brougham's  judgment 
is  quoted  here,  as  KeppeU  v.  Bailey  is  a  leading  case  on 
the  subject,  and  his  lordship's  judgment  has  been  cited 
with  approbation  and  followed  in  more  recent  decisions  ( 

(a)  Ackroyd    v.   Smith,   10      315.     Eill  v.  Tupper,  2  H.  <& 
C.  13.  164;  19  L.  J.,  C.  P.     C.121;  32  L.  J.,  Ekch.  217. 
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Chap.  I.     but  it  must  be  remembered  that  although  any  burden  of 

ec  ' L_  a  new  species  which  the  owner  thinks  proper  to  impose 

on  his  land  is  not  an  easement  which  can  be  made  appur- 
tenant to  land  so  as  to  bind  it  in  the  hands  of  assignees, 
yet  that  such  an  obligation  is  perfectly  valid  as  between 
the  grantor  and  grantee  of  the  right,  and  if  the  grantee  is 
disturbed  in  his  enjoyment  by  the  grantor  the  law  will 
afford  him  ample  remedy  for  the  injury  by  action  on 
covenant.  This  principle  was  very  clearly  expressed  also 
by  Mellish,  L.  J.,  in  another  case.  The  decision  was 
directed  to  a  different  point,  but  incidentally  the  Lord 
Justice  said,  that  in  his  opinion  there  was  a  distinction 
between  the  case  under  consideration,  which  was  a  case 
relating  to  a  right  to  light  granted  by  deed,  and  the  cases 
referred  to  by  the  Master  of  the  Bolls,  whose  decision 
was  then  under  appeal.  In  those  cases  there  was  no 
grant  at  law  at  all,  but  the  right  had  merely  come  into 
existence  by  covenant.  "  Where,"  he  said,  "  the  right 
comes  into  existence  by  covenant,  the  burden  does  not 
run  at  law  with  the  servient  tenement  at  all ;  but  a  Court 
of  Equity  says,  that  a  person  who  takes  it  with  notice  that 
such  a  covenant  has  been  made  shall  be  compelled  to 
observe  it.  That  is  the  ordinary  case  where  there  is 
such  a  covenant  as  I  before  referred  to,  that  a  person 
shall  have  an  uninterrupted  view  from  his  drawing-room 
window,  because  the  law  will  not  allow  the  owner  of  land 
to  attach  an  unusual  and  unknown  covenant  to  the  land, 
so  that  a  man  who  buys  the  property  in  the  market  with- 
out knowing  that  it  is  subject  to  any  such  burden,  would 
find  that  some  previous  owner  had  professed  to  bind  all 
subsequent  owners  by  an  obligation  not  to  obstruct  the 
view  which  somebody  else  would  have  from  the  windows 
of  his  house.  In  such  a  case  as  that,  though  the  man 
who  makes  the  covenant  is  liable,  yet  those  claiming 
under  him  are  not  liable  at  law  ;  but  the  Court  of  Equity 
says,  that  if  a  purchaser  has  taken  the  land  with  notice  of 
that  contract,  it  is  contrary  to  equity  that  he  should  take 
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advantage  of  that  rule  of  law  to  violate  the  covenant.  '  bap.  I. 
But  in  the  case  of  a  grant  of  a  well-known  easement,  — - — ' 
such  as  a  right,  to  light,  or  a  watercourse,  or  a  right  of 
way,  or  any  of  the  numerous  easements  which  are  well 
known  to  the  law,  when  they  are  once  validly  create,,!,  the 
right  passes  at  law,  and  the  owner  and  occupier  Lbf  the 
dominant  tenement  may  maintain  an  action  aga.s  d  the 
occupier  of  the  servient  tenement  if  the  right  is  ii.virfered 
with;  and  in  all  such  cases  the  rule  in  equity  tight  to 
follow  the  law  "  (r). 

It  has  already  heen  pointed  out  that  natural  rights  are  Eff© 
inherent  in  land,  but  that  easements  are  created  at  the  ^^  s 
will  of  the  owner  of  the  land  over  which  they  are  to  be  lights. 
used,  and  it  will  be  readily  seen  that  cases  may  frequently 
occur  in  which  easements  created  by  an  owner  of  land  will 
be  totally  inconsistent  with  the  natural  rights  which  the 
law  has  annexed.  The  questions  then  arise,  whether  a 
landowner  can  create  such  inconsistent  rights,  and  if  he 
can,  which  of  the  rights  is  to  give  place  to  the  other. 
Natural  rights  are  not  so  inseparable  from  the  land  to 
which  the  law  has  annexed  them  as  to  prevent  the  owner 
from  creating  easements  at  variance  with  them,  although 
the  landowner  has  not  such  unrestricted  dominion  over 
his  rights  as  to  be  able  to  assign  them  to  another  person 
apart  from  his  dominant  tenement.  The  effect  of  the 
creation  of  an  adverse  easement  is  to  cause  suspension  of 
the  natural  rights  during  its  existence,  and  if  the  easement 
is  at  any  time  extinguished  the  natural  rights  instantly 
revive  (s). 

If   this    is  the  case  with  easements  inconsistent  with  [nconsistent 
natural  rights,  the  further  question  may  be  asked — What  ^ght8> 
happens    if   two    persons    are    possessed  of  inconsistent 

(r)  Leechv.  Sclnceder,  L.  R„,  Sim.  &  St.  190 ;  1  L.  J.,  ( !h. 

9  Ch   p.  475;  43  L.  J.,  Ch.  94.     Sampson  v.  Eoddinott,  1 

p  49±  ;  30  L.  T.  p.  588.  < !.  B.,  N.  S.  590 ;  26  L.  J., 

(s)  Bealey  v.  Shaw,  6  East,  C.  P.  148. 
209.      Wright   v.  Howard,    1 

E.  D 
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ights  ?     The  answer  to  this  is  plain,  that  it  is 
j  nature  of  natural  rights  to  he  inconsistent  with 
.her,  for  the  natural  rights  of  one  person  are  so 
the  natural  rights  of  others,  that  where  the 
ne  hegin  the  rights  of  the  others  end.     Thus, 
>n  has  a  natural  right  to  have  the  flow  of  the 
stream  uninterrupted,  and  another  has  a  natural 
i  the  water  before  it  flows  down  to  the  former, 
jt  that  those  rights  if  unlimited  could  not  co- 
exist ;  tlie  law,  therefore,  places  a  limit  to  each  of  the 
rights  which  makes  them  consistent  with  each  other,  and 
says  that  the  right  of  the  one  is  not  to  the  uninterrupted 
flow  of  all  the  water,  hut  only  of  all  the  water  minus  that 
quantity  lawfully  used  by  other  persons  higher  up  the 
stream,  for  by  virtue  of  their  natural  right  they  may  use 
a  reasonable  quantity  of  the   water  as  it  flows  by  their 
land ;  and  that  the  natural  right  of  a  landowner  to  use  the 
water  of  a  stream  is  not  a  right  to  use  the  whole  of  it,  or 
even  an}r  quantity  he  thinks  proper,  but  that  his  right  is 
so  limited  b}-  the  natural  right  of  other  persons  to  the 
uninterrupted  flow  of  the  water,  that  he  may  not,  by  his 
user  cause  the  latter  material  and  substantial  injury  (0. 
As  a  corollary  to  the  proposition,  that  natural  rights  are 
never  inconsistent  with  each  other,  it  may  be  added  that 
natural  rights  cannot  be  affected  by  the  enjoyment  of  the 
natural  rights  of  another  person.     If  a  privilege  in  the 
nature  of  an  easement  is  used  adversely  to  a  natural  right, 
the  natural  right  is,  after  a  specified  time,  curtailed  or 
entirely  suspended  by  the  easement  then  acquired ;  but  if 
a  natural  right  is  used,  such  user,  however  long  continued, 
would  not  cause  the  imposition  of  any  new  or  increased 
burden  on  another's  land,  or  in  any  way  affect  the  natural 
rights  of  the  owner  (//). 

(t)  Wright    v.    Howard,    1  172  ;  48  L.  J.,  Q.  B.  380;  40 

Sim.  &  St.  11)0  ;  1  L.  J.,  Ch.  L.  T.  579. 

94.     Per  Bramwell,   L.  .1.,  in  (?<)  Per    d-esswell,    J.,    in 

Bryant  v.  Lefever,  4  ('.  I',  I ».  Sampson  v.  Iloddinott, 1CB., 
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Inconsistent  easements  cannot  co-exist.  In  this1^'  >ect  Chap.  I. 
easements  an  similar  to  natural  rights,  but  the  f  °*  pie  _ 
on  which  the  similarity  is  based  is  different.  It  hasank!ady  [n' 
been  explained  that  natural  rights  are  given  by  fsp  and 
not  by  the  act  or  free  will  of  the  owner  of  the  hlvl8  >ver 
which  they  are  exercised.  It  is  the  law,  therefor ma  tyiich 
regulates  their  existence,  and  lays  down  the  rults  c  it  if 
such  rights  would  be  otherwise  inconsistent,  oih!%  11  be 
so  limited  by  the  other  that  no  inconsistency  shall  arise. 
Easements,  on  the  other  hand,  are,  as  already  stated, 
always  created  by  the  act  or  presumed  act  of  the  owner  of 
the  land  over  which  they  are  enjoyed,  and  that  act  is  a 
grant  by  which  the  landowner  parts  with  a  portion  of  his 
dominion  over  his  soil  to  the  grantee.  When,  therefore, 
an  easement  has  been  granted,  the  power  of  the  servient 
owner  is  limited  by  that  easement,  and  he  cannot  derogate 
from  his  grant  by  creating  a  right  in  a  third  person  which 
would  diminish  the  easement  of  the  first  grantee  or  be  in- 
consistent with  it.  Neither  can  an  easement,  which  would 
be  inconsistent  with  an  existing  easement  of  another 
person,  be  acquired  by  prescription,  for  a  right  can  only  be 
acquired  by  prescription  when  a  grant  can  be  presumed. 
In  an  old  case,  however,  another  reason  has  been  given 
for  the  inability  to  create  an  inconsistent  easement — 
namely,  that  "When  a  man  has  a  lawful  easement  or 
profit  by  prescription  from  time  whereof,  &c,  another 
custom,  which  is  also  from  time  whereof,  &c,  cannot  take 
it  away,  for  the  one  custom  is  as  ancient  as  the  other ;  as 
if  one  has  a  way  over  the  land  of  A.  to  his  freehold  by 
prescription  from  time  whereof,  &c,  A.  cannot  allege  a 
prescription  or  custom  to  stop  the  way  "  (v).  This,  how- 
ever, is  not  a  satisfactory  or  scientific  explanation  of  the 
principle,  as  a  prescription  is  only  a  title  founded  upon 
an  imaginary  grant,  and  the  antiquity  of  the  usage,  though 

N.  S.  p.  611;  26  L.  J.,  C.  P.         (v)  Aldred's   ease,   9  Coke, 

p.  150.  oS. 

d2 
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chap.  I.      the  c     ;e  for  presuming  that  there  was  a  grant,  affords  no 
t-  lj      reas       for  the   principle  that  one   easement  cannot  he 


acqii  1  if  it  would  he  inconsistent  with  another.  The 
word1-  custom  "  also  is  incorrectly  used,  and  seems  to  be 
empfc  d  as  synonymous  with  "  prescriptive  right  "  ;  but, 
thouP6,  objectionable,  the  passage  is  worth  notice,  as  it 
show  P-1  lat  the  principle  has  been  recognised  ever  since 
the  eany  days  of  law  reporting.  Probably  if  user, 
inconsistent  with  an  existing  easement,  were  submitted 
to  by  the  dominant  owner,  and  if  he  were  debarred  from 
his  User  for  a  period  sufficient  to  establish  an  adverse 
prescriptive  right,  the  law  would  presume  that  the 
original  easement  had  been  released  and  extinguished, 
and  a  right  to  the  new  and  inconsistent  easement  would 
be  upheld  (w). 

Subordinate  But  although  inconsistent  easements  cannot  co-exist, 
easements.  Qne  easement  of  a  character  inconsistent  with  another  may 
be  created  subordinate  to  the  latter,  and  in  that  manner 
the  two  may  co-exist.  Thus,  if  one  landowner  has  a  right 
to  the  uninterrupted  flow  of  the  water  of  a  stream  to  his 
mill,  another  may  have  a  right  to  divert  the  water  when  it 
is  not  required  for  the  mill  (x).  So  also  easements  may 
be  acquired  in  streams  of  water  flowing  near  tin  mines 
in  Cornwall,  where  the  custom  of  tin-bounding  prevails, 
but  such  easements  are  subordinate  to  the  rights  of  the 
tin-bounders  under  the  custom  of  the  county  (y).  On  a 
similar  principle,  a  way  may  be  dedicated  to  the  public 
along  a  canal  towing-path,  subordinate  to  the  right  of  the 
canal  company  to  use  the  path  for  towing ;  if,  therefore, 
the  user  by  the  public  should  clash  with  the  lawful  user 
by  the  company,  the   public  must  give  way  (z).     And   a 

(to)  Begina  v.   Chorley,  12  Plymouth,  3  Bing,  N.  C.  691  ; 

Q.  B.  515.  6  L.  J.,  N.  S.,  C.  P.  217. 

(x)  Eolle   v.  Whijte,  L.  R.,  (y)  Gavecl    v.     Marh/n,     34 

3Q.B.p.  302;  37L.J.,Q.B.  L.  J.,  C.  P.  353 ;  19   C.  B, 

p.    116  ;    17    L.   T.    p.    562.  N.  S.  732  ;  13  L.  T.  74. 

Blatchford  v.  Corporation  of  (z)  Grand  Junction  Canal 
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way  may  be  dedicated  to  the  public  subject  to  a  right  to     Chap,  I. 

hold  a  market  periodically  and  interrupt  the  user  of  the 

way  (a).  And,  again,  the  owners  of  land  on  the  banks  of 
a  public  navigable  river  have  the  same  natural  rights  in 
the  stream  as  owners  of  land  abutting  on  an  unnavigable 
and  private  stream  ;  but  these  rights  are  subordinate  to 
the  rights  of  the  public,  and  if  the  private  rights  could 
not  be  subordinate,  they  could  have  no  existence 
at  all  (6). 

In  the  same  way  easements  may  be  limited  by  some  Limited 
inconsistent  right  or  practice.    Thus,  there  can  be  a  right  easemen 
of  way  across  a  field,  subject  to  a  right  of  the  owner  to 
plough  it  up  or  close  it  periodically  (c). 

Before  closing  this  general  description  of  the  nature  and  Easements  of 
characteristic  features  of  easements,  mention  ought  not  to  necessit7- 
be  omitted  of  a  very  important  class  of  those  rights  called 
Easements  of  Necessity.  It  frequently  happens  that  pro- 
perty is  so  situated  that,  unless  the  owner  is  permitted  to 
make  some  use  of  his  neighbour's  land,  the  property  would 
be  unusable  and  worthless.  In  cases  of  this  kind  the  law 
generally  steps  in  and  provides  the  owner  of  the  otherwise 
useless  property  with  the  easement  he  wants,  because  of 
the  necessity  he  has  for  it.  The  most  common  instance 
of  this  kind  of  easement  occurs  when  a  piece  of  land  is 
wholly  surrounded  by  the  land  of  other  persons,  so  that 
unless  the  owner  were  permitted  to  pass  over  the  surround- 
ing land,  he  would  have  no  means  of  getting  to  his  own 
property,  and  it  would  be  worthless.  In  this  case  the 
easement  which  the  law  would  provide  would  be  a  right  of 

Company  v.  Petty,  21  Q.  B.  D.  (b)  Lyon    v.    Fishmongers* 

273;  57  L.  J.,  Q.  B.  572;  59  Company,   1  App.  Cas.  662; 

L.  T.  767.  40  L.  J.,  Ch.  OS;  35  L.  T. 

(a)  GingeU,  Son  andFosketi  569. 

v.  Stepney    Borough    Council,  (c)    Mercer     v.    Woo<l 

I L906)  i'  K.  I'..  His  ;  :;,  L.  J.,  L.  R.,  5  Q.  I'..  26  ;  39  L.  J., 

K.    1'..  777;    95   L.   T.  146:  M.  C.  21 ;  2]  L.  T.  158.     See 

i  L908)  1  K.  B.  115  ;  77  L.  .1..  post.  Chap.  III.  Sort.  2,  Waib. 
K.  B.  347  ;  97  L.  T.  598. 
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Chap.  I.      way,  commonly  called  "  a  way  of  necessity  "  (d).     By  this 
'  ect'  means  an  owner  of  mines  may  become  entitled,  if  there  is 

no  other  way  by  which  he  can  gain  the  minerals,  to  dig 
through  the  surface  land,  and  when  he  has  gained  them 
to  carry  the  minerals  away  over  the  land  (e)  ;  and  in  like 
manner,  if  a  contract  be  made  with  the  owner  of  a  steam- 
engine  for  liberty  to  use  the  engine  to  work  a  machine  set 
up  in  a  room  belonging  to  the  owner  of  the  engine,  a  right 
is  also  obtained  to  stand  in  the  room  to  work  the  machine, 
for  otherwise  the  contract  would  be  nugatory  (/).  So  also 
if  in  a  conveyance  of  lands  the  mines  be  reserved  with 
liberty  of  digging  through  the  surface  to  obtain  the  mine- 
rals, the  owner  of  the  mines  has  also  the  right  of  erecting 
a  steam-engine,  if  necessary,  for  the  purpose  of  draining 
the  mines  (g).  It  will,  however,  be  seen  hereafter,  that  it 
is  not  in  every  case  in  which  property  is  useless  without 
an  easement  that  the  law  provides  the  owner  with  an  ease- 
ment of  necessity,  for  such  easements  must  arise  under  an 
implied  grant  of  the  right,  and  if  a  grant  of  the  easement 
cannot  be  implied,  no  easement  of  necessity  is  given  by 
the  law ;  the  easement  is  not  supposed  to  be  given  by  the 
law,  like  a  natural  right,  but  by  the  owner  of  the  land 
wherein  it  is  exercised.  An  instance  of  this  occurs  in  the 
case  of  Ray  v.  Hazeldine  (It),  though  the  point  was  not 
raised  in  the  defence,  as  apparently  it  might  have  been. 

(d)Gayfordv.Moffatt,Ij.ll.,  Railway  Company,   (1893)  1 

4  Ch.  133.     Clark  v.  Cogcje,  Ch.  427 ;  62  L.  J.,  Ch.  483  ; 

Cro.  Jac.  170.  68  L.  T.    110.     In  re  Lord 

(e)  Rogers  v.  Taylor,   1  H.  (Jerard  and  London  and  North 

&  N.  706;    26  L.  J.,  Exch.  Western    Railway    Company, 

203.    Goold  v.  Great  Western  (1895)  1  Q.  B.  459  ;  64  L.  J., 

Deep  Coal  Com  pant),  12  L.  T.  Q.  13.  260. 

842:  13  L.  T.  109;  2D.  J.&  (/)  Rex    v.    Inhabitants  of 

S.  600.  Rowbotham  v.  Wilson,  Mellor,  2  East,  188. 

8H.  L.  C.348;  30L.J.,Q.B.  (g)  Band    v.  Kingscote,    6 

49;    2   L.   T.    612.     Hext   v.  M.  &   W.  171;  9  L.  J.,  X.  S., 

Gill,  L.  R.,  7   Ch.   699;    II  Exch.  279. 

L.  J.,  Ch.  761;  27  L.  T.  291.  (//)  (1904)    2   Ch.  17;    73 

Ruabon  Unci;  andTerra  Cotta  L.  J.,  Ch.  537  ;  90  L.  T.  703. 
Company   v.    Great    Western 
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The  defendant,  who  owned  two  adjoining  tenements,  sold  Chap.  I. 
one  to  the  plaintiff  and  retained  the  other  which  had  two 
windows  overlooking  the  former.  He  did  not  expressly 
reserve  a  right  to  light.  Afterwards  the  plaintiff  built 
a  wall  which  entirely  blocked  out  the  light  from  the 
windows,  when  the  defendant  knocked  the  wall  down, 
claiming  a  right  to  light  of  necessity.  Though  the  case 
was  decided  on  another  point,  the  defendant  could  not 
have  heen  entitled  to  a  right  of  necessity  as  the  necessity 
had  not  arisen  at  the  time  of  the  sale,  and  no  grant  of  the 
easement  could  he  implied  when  the  wall  was  built,  as  no 
grant  of  the  property  was  made  at  that  time  on  which 
such  implication  could  be  based. 

With  reference  to  easements  of  necessity,  it  is  an  im-  When  ease- 
portant  question  whether  they  can  only  be  allowed  to  a  Ilt.ceasjtv  ;ire 
landowner  when  his  land  would  be  utterly  useless  without  provided, 
them,  or  whether  they  are  given  to  him  when  it  is  merely 
a  matter  of  great  moment  to  him  to  have  them,  though 
he  might  use  his  land  with  more  or  less  disadvantage 
or  inconvenience  without  them.  Opinion  on  this  has 
varied  from  time  to  time,  but  though  there  is  an  expression 
of  opinion  in  Watts  v.  Kelson  (i)  which  tends  the  other 
way,  it  is  thought  more  consistent  with  principle  to  hold 
that  the  law  provides  these  rights  only  in  cases  in  which 
there  is  an  absolute  necessity  for  them.  In  support 
of  this  view,  the  name  by  which  the}'  are  known — ease- 
ments of  necessity — points  to  the  fact  that  there  must  be 
absolute  necessity  before  the  law  would  compel  a  landowner 
to  submit  to  so  prejudicial  a  right  as  an  easement  in  his 
land.  It  must  be  borne  in  mind  how  detrimental  it 
generally  is  to  an  estate  to  be  burdened  with  an  ease- 
ment, what  a  nuisance  it  is  to  an  owner  of  land  to  have 
another  person  walking  at  his  pleasure  over  his  field,  or 
digging  through  the  surface,  or  erecting  a  steam-engine 

(i)  L.  K,  G  Ch.  p.  175  ;  10  L.  J.,  Cli.  p.  129  ;   24  L.  T. 
p.  211. 
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Chap.  I.  thereon,  and  how  such  rights  may  prevent  building  on 
Sect-  L  the  land,  or  using  it  in  many  of  the  ways  the  owner 
may  desire :  it  must  be  remembered  also,  that  though  a 
grant  must  be  presumed  in  every  case  of  an  easement  of 
necessity,  yet  that  these  rights  more  often  than  not  arise 
when  it  is  manifest  that  neither  grantor  nor  grantee  had 
any  thought  whatever  about  the  subject,  or  they  would 
have  definitely  provided  for  it.  If,  moreover,  they  are  to 
be  allowed  when  an  easement  is  a  matter  of  great  con- 
venience only,  and  not  of  absolute  necessity,  where  is  the 
line  to  be  drawn  to  determine  whether  an  easement  of 
necessity  is  to  be  permitted  or  not  ?  Does  it  not,  there- 
fore, seem  unreasonable  that  easements  of  necessity  should 
be  allowed,  and  be  presumed  to  have  been  granted  in 
cases  in  which  there  is  no  absolute  necessity  for  their 
existence  ?  In  the  case  of  Watts  v.  Kelson  above  alluded 
to  the  easement  was  a  right  to  a  flow  of  water  through  a 
pipe.  There  had  been  a  severance  of  an  estate  by  sale  of 
the  dominant  tenement,  and  before  the  severance  the 
owner  had  used  the  pipe  for  conveying  water  from  the 
servient  to  the  dominant  part  of  the  estate  ;  but  it  appeared 
that  there  were  other  supplies  of  water  to  the  dominant 
part  of  the  estate  than  that  which  was  obtained  by  means 
of  the  pipe,  though,  possibly,  the  water  so  obtained  was 
not  so  pure.  Yet  the  Court  said  : — "  It  was  objected 
before  us,  on  the  part  of  the  defendant,  that  on  severance 
of  two  tenements,  no  easement  will  pass  by  an  implied 
grant  except  one  which  is  necessary  for  the  use  of  the 
tenement  conveyed,  and  that  the  easement  in  question 
was  not  necessary.  We  think  that  the  watercourse  was 
necessary  for  the  use  of  the  tenement  conveyed.  It  was, 
at  the  time  of  the  conveyance,  the  existing  mode  by  which 
the  premises  conveyed  were  supplied  with  water ;  and  we 
think  it  is  no  answer  that,  if  this  supply  were  cut  off", 
some  other  supply  might  possibly  be  obtained.  "We  think 
it  is  proved  on  the  evidence  that  no  other  supply  of  water 
equally  pure  could  have  been  obtained."    A  similar  opinion 
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is  to  be  found  in  an  older  case  (./'),  when  Mansfield,  C.J.,     Chap.  r. 

said  that  it  would  not  be  a  great  stretch  to  call  that  a  — _^ 
necessary   way,   without  which  the  most  convenient  and 
reasonable  mode  of  enjoying  the  premises  could  not  be 
had.     Nevertheless,  the  better  opinion  is  thought  to  be 
the  other  way  (k). 


Sect.  2. — On  the  Nature  of  particular  Easements. 

In  the  first  section  of  this  chapter  an  endeavour  has  Section  2. 
been  made  to  explain  those  principles  of  law  which  are 
common  to  easements  of  all  kinds,  but  there  are  in  addi- 
tion to  these  certain  rules  and  principles  of  law  which 
relate  to  particular  kinds  of  easements  only  ;  and  it  is 
proposed  to  consider  them  in  the  present  section. 

Though  mention  is  to  be  found  in  the  reports  of  sundry 
minor  easements  which  have  from  time  to  time  become 
the  subjects  of  actions  in  the  Courts,  it  will  be  found  that 
the  easements  permitted  by  law  are  almost  limited  to  five 
kinds,  and  that  the  great  majority  of  the  cases  relate  to 
them.  These  are  easements  which  have  reference  to  Air, 
Light,  Support  of  Land  and  Buildings  thereon,  Water 
and  Ways  over  Land  ;  and  as  there  are  many  principles 
of  law  which  relate  solely  to  one  or  more  of  these,  and 
not  to  easements  generally,  it  is  intended  in  this  and  in 
all  subsequent  chapters,  after  discussing  the  principles  of 
law  which  are  common  to  all,  to  treat  of  those  principles 
which  have  special  reference  to  each  of  these  in  particular. 

(j\  Morris  v.  Edgington,  o  Lighterage  Company  v.  London 

Taunt,  p.  31.  Graving  Dock  <  'ompany,  (1902) 

(/.■)  Holmes    v.    Goring,    2  2   Ch.    pp.    572,    573;      •' 

Bing.  76;  2  L.  J.,  C.  P.  134.  L,  J.,  Ch.  p.  599;  87   L.  T. 

Proctor  v.  Hodgson,  L0  Exch.  \>.   386.     Bay   v.    Hazeldi 

824  ;  24  L.J,  Exch.  L95.  See  (1901    2  Ch.  17 ;  7.".  L.J.,Ch. 

per  Stirling,  L.  J,  in  Union  ,'».".,  ;  90  L.  T.  703. 
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1  hap.  T.  air. 

Sect.  ■-'. 
Kj,,hts  r  There  are  two  classes  of  easements  in  connection  with 

connection      air.    The  first  has  reference  to  the  free  and  uninterrupted 
with  air.  e    •  ■>  .,  ,  . 

passage  ot  air,  and  the  second  to  its  purity. 

Free  passage  Considering  the  importance  for  the  sake  of  health, 
many  trades,  and  various  other  things,  of  a  free  and 
uninterrupted  current  of  air,  it  is  remarkable  how  seldom 
litigation  has  arisen  specially  with  reference  to  that  sub- 
ject. There  are,  it  is  true,  mairy  cases  in  which  damages 
or  relief  by  injunction  have  been  sought  for  interruption 
of  a  current  of  air,  but  it  has  almost  invariably  happened 
that  the  aid  of  the  Courts  has  been  sought  not  really  with 
respect  to  injury  caused  by  interruption  of  the  free  flow 
of  the  air,  but  for  interruption  of  light,  and  the  wrong 
committed  by  the  obstruction  of  the  air  seems  to  have 
been  thrown  in  as  a  matter  of  form  and  quite  as  subordi- 
nate to  the  wrong  committed  by  the  obstruction  of  the 
light.  In  time,  however,  attention  seems  to  have  been 
awakened  to  the  fact  that  air  and  light  are  distinct  things, 
subject  to  different  rules  of  law,  that  they  are  capable  of 
independent  obstruction  and  may  be  subjects  of  indepen- 
dent wrongs,  though  a  wrong  committed  with  regard  to 
one  is  frequently  also  a  wrong  with  respect  to  the  other. 
It  is  remarkable,  also,  that  the  Legislature,  when  specially 
providing  by  statute  for  the  acquisition  of  rights  to  light  (/) 
and  other  easements,  took  no  heed  whatever  of  air,  and 
passed  it  over  in  silence.  This  general  neglect  of  the 
right  to  uninterrupted  passage  of  air,  as  distinguished 
from  the  right  to  light,  has  arisen  probably  from  the  fact 
that  the  same  window  that  would  admit  light  would  also 
admit  air,  and  if  a  remedy  was  obtained  for  the  obstruc- 
tion of  the  light  a  remedy  would  also  generally  be  obtained 
for  the  obstruction  of  the  air.  The  converse,  however,  is 
not  always  the  case,  as  there  are  many  windows  and  other 
apertures  which  would  admit  fresh  air  but  which  would 
(l)  Prescription  Act,  l'  <&  3  Will.rV.c.71,ss.2,3.  SeeAprENDix. 
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admit  little  or  no  light,  and  no  remedy  for  the  obstruction     Chap.  I. 
of  the  air  could  in  such  a  case  be  obtained  by  means  of  - — 

an  action  for  obstruction  of  the  light.  Another  cause 
may  perhaps  be  found  in  the  fact  that  light  has  always 
been  essential  for  the  exercise  of  work,  while  our  ancestors 
were  not  very  particular  about  the  ventilation  of  the 
factories  and  rooms  in  which  the  workers  toiled  ;  in  the 
one  case  the  pocket  of  the  manufacturer  suffered,  while 
in  the  other  it  did  not.  Be  this  as  it  may,  a  right  to  free 
and  uninterrupted  passage  of  air  has  always  been  one  of 
those  natural  rights  recognised  by  the  law,  just  as  much 
as  a  right  to  uninterrupted  passage  of  light  or  water. 
This  right  was  questioned  in  the  case  of  Hall  v.  Lichfield 
Brewery  Company  {m),  but  its  undoubted  existence  was 
maintained.  The  plaintiff,  who  was  a  butcher,  claimed 
damages  from  the  defendants  in  respect  of  injury  caused 
by  obstruction  of  light  to  certain  windows  of  his  house, 
and  of  both  light  and  air  to  his  slaughter-house.  In  the 
case  of  the  slaughter-house,  the  principal  damage  arose 
from  obstruction  of  the  air.  For  the  defendants  it  was 
contended  that  the  plaintiff  had  no  right  to  have  the  air 
unobstructed,  though  the  slaughter-house  had  been  used 
for  thirty  years,  on  the  ground  that  the  right  of  access  of 
air  without  obstruction  did  not  lie  in  grant,  and  could  not 
be  prescribed  for,  and  therefore  could  only  be  acquired  by 
express  covenant.  Fry,  J.,  considered  that  this  defence 
rendered  it  necessary  to  inquire  what  is  the  nature  of  the 
right,  which,  he  said,  undoubtedly  exists  at  law,  to  have 
access  of  air  to  an  aperture  in  a  dwelling-house  or  a  build- 
ing occupied  by  human  beings,  or  for  the  purposes  of 
trade  or  otherwise.  "  I  say,"  continued  the  learned 
judge,  "that  exists  undoubtedly,  because  the  right  to 
have  air  coming  to  a  window  is  not  a  thing  which  has 
been  disputed  or  can  be  disputed." 

m)  19  L.  J.,  Ch.  655;  43  Company,  (1894  2  Ch.  137; 
L.  T.  380.  Sec  also  .1/,/;//  x.  63  L  J.,  Ch.  601 ;  71  L.  T. 
Latimer,   Clark,  Muirhead  &      119. 
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Chap.  I.  The  above  case  involved  the  question  of  an  easement  or 

'  ec  '  "  acquired  right  to  an  uninterrupted  current  of  air  to  a 
building,  and  the  judge,  after  making  the  above  remarks, 
passed  on  to  the  mode  in  which  the  right  could  be  acquired ; 
but  the  words  quoted  have  a  wider  application  than  the 
sense  in  which  they  were  used,  for  they  may  be  applied 
to  the  flow  of  air  which  naturally  passes  over  one  piece  of 
open  land  to  another,  as  to  which  there  is  indisputably  a 
natural  right  similar  to  the  natural  right  to  the  flow  of 
light  and  the  water  of  natural  streams.  But  there  is  a 
remarkable  difference  between  air  and  light  and  water  to 
be  considered  here,  involving  the  principles  already 
referred  to  as  governing  inconsistent  and  subordinate 
natural  rights  and  easements  ;  and  as  an  introduction  to 
the  consideration  of  this  difference,  a  remarkable  case 
relating  to  a  windmill  must  first  be  brought  under 
notice. 
Windmills  Although   there  is  an  undoubted  right,  which  the  law 

"  will  maintain,  that  air  accustomed  to  flow  to  an  ancient 
window  or  other  aperture  in  a  building  shall  be  suffered 
to  flow  without  interruption,  it  has  been  held  that  there 
is  no  right  which  the  law  will  recognise  that  the  owner  of 
a  windmill  shall  have  the  wind  accustomed  to  blow  over 
neighbouring  land  to  his  mill  uninterrupted.  This  is 
remarkable,  as  it  might  have  been  supposed  that  if  there 
is  a  natural  right  to  the  flow  of  air  from  one  piece  of 
land  to  another,  it  could  make  no  difference  to  what  use 
the  air  was  put  when  it  reached  the  latter,  whether  it  was 
allowed  to  pass  on  unused  to  more  distant  lands,  or 
whether  a  windmill  was  there  erected  which  it  could  turn 
as  it  passed  ;  but  a  case  in  which  a  claim  to  have  the 
wind  accustomed  to  flow  to  a  windmill,  uninterrupted, 
arose,  and  then  it  became  necessary  to  consider  the 
nature   of  this    right  (11).        It   w;ts    remarked   as   strange 

(n)  Webb  v.  Bird,  10  C.  B.,      X.  S.  841;  31   L.  J.,   C.   P. 
X.  S.   268;    MO  L.  J.,  C.  P.      335. 
384;  -1  P.  T.  445:  13  C.  P., 
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that,  if  tins  was  a  right  which  the  law  would  recognise,      Chap.  1. 

only    two    cases    of    the    kind    were    recorded:    one    in   L^' 

Viner's  Ahridgement  and  one  in  Piolle's  Abridg- 
ment, and  that  the}'  were  both  cases  which  occurred 
centuries  ago,  and  were  so  shortly  reported,  that  it  was 
impossible  to  say  on  what  ground  the  owners  of  the  mills 
claimed  the  right  (o).  The  Court  decided  against  the 
claim,  on  the  ground  that,  as  an  easement,  the  right  was 
not  one  which  could  be  acquired  by  any  of  the  usual 
means,  and  that  it  would  be  similar  to  the  case  of  a  claim 
to  all  the  water  percolating  under  the  surrounding  soil  to 
a  well,  as  to  which  no  title  can  be  acquired  by  user.  Both 
the  Court  of  Common  Pleas  and  the  Court  of  Exchequer 
Chamber  were  struck  by  the  novelty  of  the  claim  in  this 
case,  and  though  they  seemed  to  have  no  doubt  that  a 
right  of  this  kind  could  not  be  permitted  bylaw,  both  Courts 
seemed  rather  at  a  loss  for  the  reason.  The  Common 
Pleas  decided  against  it,  on  the  ground  that  the  right  in 
the  particular  case  could  not  be  founded  on  prescription 
at  common  law,  as  the  mill  was  not  ancient ;  nor  on 
prescription  under  the  statute,  as  the  right  was  not 
one  contemplated  by  the  Act,  and  that  there  was  no 
pretence  for  setting  up  a  grant ;  and  the  Exchequer 
Chamber  decided  against  it  on  the  ground  that  the 
servient  owner  could  not  have  resisted  the  user  by  any 
reasonable  means,  and  that  therefore  there  could  be  no 
prescriptive  right.  The  general  principle,  however, 
which,  it  is  conceived,  governs  all  cases  of  this  kind 
seems  to  have  been  overlooked,  and  it  is  suggested  that 
on  this  principle  the  right  claimed  might  and  ought  to 
have  been  disallowed. 

The  right  to  all  the  air  flowing  over  the  surrounding 
land,  like  the  right  to  all  the  light,  is  a  natural  right 
annexed  to  the  soil ;  but  there  is  also  a  right  of  property 

(o)  A  third  case,  TrdherrHs      the  same  objections  were  made 
case  (Godb.  233)  was  cited  in      to  that  as  to  the  others. 
the  Exchequer  Chamber,  but 
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Chap.  I.  vested  in  adjoining  proprietors,  which  is  similar  to  a 
Sl>rt'  "'•  natural  right,  that  they  may  build  on  their  own  ground  if 
they  wish.  These  rights,  unless  limited,  would  he  incon- 
sistent ;  and  it  has  heen  shown,  in  the  previous  section  of 
this  chapter,  that  natural  rights  are  never  inconsistent, 
hut  that  when  any  inconsistency  would  arise  hetween  them 
they  are  limited  by  one  another,  and,  as  an  example, 
natural  rights  in  flowing  water  were  given.  In  this  case, 
the  owner  of  the  land  on  which  the  windmill  stood  had  a 
natural  right  to  all  the  wind  which  would  come  to  his 
land  from  any  direction,  hut  this  right  was  limited  by  the 
natural  or  proprietary  right  of  the  neighbouring  land- 
owners to  build  on  their  land  whenever  they  had  need. 
In  the  case  of  light,  if  a  right  to  have  it  unobstructed  is 
claimed  in  respect  of  a  definite  aperture  or  window,  the 
natural  or  proprietary  right  to  build  is  allowed  in  certain 
cases  to  be  defeated  by  an  easement,  and  in  the  case  of 
air  it  may  be  defeated  by  a  similar  easement  entitling  the 
adjoining  owner  to  uninterrupted  air ;  but  the  wind 
which  blows  over  a  wide  expanse  and  from  varying  direc- 
tions and  in  uncertain  streams,  is  of  such  an  indefinite 
and  variable  nature  that  any  claim  of  right  to  have  it 
uninterrupted  is  too  vague  and  extensive  to  be  tolerated 
by  the  law,  so  that  the  natural  or  proprietary  right  to 
build  is  paramount,  and  the  natural  right  to  the  flow  of 
the  air  is  subordinate  to  it.  This  principle  as  to  the 
nature  of  the  natural  right  to  an  uninterrupted  flow  of 
air  was  affirmed  in  the  case  of  Bryant  v.  Lefcvcr  (p), 
which  was  an  action  for  obstruction  of  the  current  of  air 
to  a  chimney,  which  caused  the  chimney  to  smoke. 
Bramwell,  L.  J.,  said  : — "  The  question  is,  if  this  shows 
a  cause  of  action.     First,  what  is  the  right  of  the  occupier 

(p)  4  a  P.  D.  172;  48  L.  J.,  land,   (1895)  2  Ch.  389;  G4 

C.   P.   380;    40  L.    T.  579.  L.  J.,  Q.  P.  523  ;  72L.T.  845  : 

ffarW.s-  v.  he  I'hina,  33  Ch.  D.  (1897)  A.  C.  155  ;  66  L.  J., 

238 ;  56  L.  J.,  Ch.  344  ;  54  Q.  B.  518  ;  76  L.  T.  430. 
L.  T.  77(».     Chastey  v.  Ack- 
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of  a  house  in  relation  to  air  independently  of  length  oi     Chap.  I. 
enjoyment?     It  is  the  same  as  that  which  land  and  its 
owner   and  occupier   have  :  it   is   not   greater  because   a 
house  has  been  built ;    that  puts  no  greater  burden  or 
disability  on  adjoining  owners.     What,  then,  is  the  right 
of  land   and  its   owner  or  occupier?     It  is  to   have  all 
natural  incidents  and  advantages  as  nature  would  produce 
them  :   there  is   a  right   to   all  the   light   and   heat   thai 
would  come,  to  all  the  rain  that  would  fall,  to  all  the  wind 
that  would  blow  ;   a  right  that  the  rain  which  would  pass 
over  the  land  should  not  be  stopped  and  made  to  fall  on 
it ;  a  right  that  the  heat  of  the  sun  should  not  be  stopped 
and  reflected  on  it ;  a  right  that  the  wind  should  not  be 
checked,  but  should  be  able  to  escape  freely;  and  if  it 
were  possible  that  these  rights  were  interfered  with  by 
one  having  no  right,  no  doubt  an  action  would  lie.     But 
these  natural  rights  are  subject  to  the  rights  of  adjoining 
owners,  who,  for  the  benefit  of  the  community,  have  and 
must  have  rights  in  relation  to  the  use  and  enjoyment  of 
their  property  that  qualify  and  interfere  with   those  of 
their  neighbours,  rights   to    use   their  property   in   the 
various  ways  in  which  property  is  commonty  and  lawfully 
used.     A  hedge,  a  wall,  a  fruit-tree,  would  each  affect  the 
land  next  to  which  it  was  planted  or  built.     They  would 
keep  off  some  light,  some  air,  some  heat,  some  rain  when 
coming  from  one  direction,  and  prevent  the  escape  of  air, 
of  heat,  of  wind,  of  rain,  when   coming  from  the  other. 
But  nobody  could  doubt  that  in  such  case  no  action  would 
lie ;  nor  will  it  in  the  case  of  a  house  being  built  and 
having   such   consequences.      That  is    an  ordinary    and 
lawful  use  of  property, — as  much  so  as  the  building  of  a 
wall  or  planting  oi'  a  fence  or  an  orchard.     Of  course  the 
same  reasoning  applies  to  the  putting  of  timber  on  the 
top  of  a  house  "  (which  was  the  grievance  in  the  case), 
"which  if  not  a  common,  is  a  perfectly  lawful  act,  and  it 
would  be  absurd  to   suppose  that   the  defendants  could 
lawfully    put    another    story    to    their    house    with    the 
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Chap.  I.      consequences  to  the  plaintiff  of  which  he  complains,  but 
ectj  '"•      cannot  put  an  equal  height  of  timber." 


\     to  The  same  principles  which    relate    to    natural   rights 

windows.  governing  wind  blowing  over  the  open  country  to  a  wind- 
mill or  air  coming  to  a  chimney  apply  to  currents  of  air 
flowing  to  a  window ;  but  in  the  case  of  the  window  the 
law  steps  in,  and  says  that  as  the  window  is  capable  of 
receiving  the  air  in  a  definite  direction  only  and  in  a 
definite  quantity,  and  only  requires  an  open  space  for  a 
short  distance,  and  as  thus  the  claim  is  limited  and  the 
enjoyment  is  capable  of  obstruction  by  reasonable  means, 
it  will  presume,  if  the  window  is  ancient,  that  there  has 
been  a  grant  of  an  easement  or  a  covenant  by  the 
adjoining  landowner  not  to  build,  and  building  shall  be 
unlawful.  The  right  thus  conferred  is  not  the  natural 
right  to  the  flow  of  the  air,  but  an  easement  that  the 
servient  owner  shall  not  build  on  his  land. 

Ventilation  of  The  right  to  a  free  flow  of  air  to  a  building  being 
ings'  admitted  as  an  easement  recognised  bylaw,  there  can  be 
no  doubt  but  that  the  converse  right,  that  is  to  say,  that 
the  air  in  a  building  should  be  allowed  to  escape  through 
or  over  an  adjoining  property,  for  the  purpose  of  ventila- 
tion, must  also  be  recognised  as  a  natural  right.  The 
analogy  between  air  and  water  in  this  respect  is  complete, 
for  in  flowing  water  of  natural  streams  it  will  be  seen, 
later  on,  that  there  are  two  natural  rights,  namely,  a 
right  to  receive  the  free  flow  of  the  water  without  inter- 
ruption, and  a  right  that  the  water  shall  be  allowed  to  pass 
away  without  obstruction.  This  remark  applies,  of  course, 
to  the  free  flow  of  water  and  air  over  the  land  ;  but,  both 
in  air  and  water,  easements  may  likewise  be  enjoyed  not 
only  of  their  free  flow  through  a  window  or  pipe  to  a 
building,  but  also  of  their  free  flow  or  escape  from  one 
building  through  another  after  user.  Light  is  different  in 
this  respect,  simply  because  there  can  be  no  need  of  a  way 
for  light  to  escape  after  user  in  a  house. 
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With  regardto  vt-ntilut  ion,  the  case  of  Bass  v.  Gregoiy(q)      <  !hap.  I. 
involved  the  question  as  to  an  easement  of  this  kind.     It  _ 
appears  that  in  Nottingham  there  are  many  underground 
chambers  or  cellars  of  considerable  antiquity  excavated  in 
the  rock.     From  one  of  these,  which  had  probably  been 
used  in  years  gone  by  as  a  brewery,  but  which  was  then 
used  for  cellarage  to  a  public-house,  there  was  a  hole  or 
shaft  to  an  unused  well  belonging  to  the  defendant,  by 
means  of  which  the  air  could  and  did  escape,  and  thus 
ventilation  was  provided  for  the  cellar.     Obstruction  of 
this  by  the  defendant  gave  rise  to  the  action.     Various 
defences  and  questions  were  raised  as  to  the  means  by 
which  such  a   right  could  be   gained ;    but  it  was  also 
urged  by  the  defendant  that  this  was  a  right  of  so  novel 
a  character  that  its  existence  ought  not  to  be  allowed. 
Pollock,  B.,  who  tried  the  case,  however,  said  that  one 
must  look  at  the  surrounding   circumstances ;    that   in 
Nottingham  there  were  many  such  chambers  excavated  in 
the  rock  instead  of  being  built  in  the  ordinary  way,  and 
that  doubtless  the  cellar  in  question  had  been  excavated 
for  very  many  years  before  the  memory  of  man.     He 
found  that  the  communication  between  the  cellar  and  the 
well  had  existed  for  many  years,  and  that  the  air,  some- 
times  impregnated    by   the    brewing   operations,    which 
must  have  called  attention  to  its  escape  through  the  well, 
had  always  passed  to  and  upwards  through  the  well,  and 
he  held  that  the  right  to  ventilation  was  established  as 
an  easement  known  to  the  law. 

It  has  been   thought  desirable  to  make  the  foregoing  Rules  as  to 
remarks  on  the  natural  right  to  the  flow  of  air  in  this  ^iin-jai.  ;n~ 
place,  as  the  cases  of  Hall  v.  Licit  field  Brewery  Company,  many 
Webb  v.  Bird, Bryant  x.Letever,  and  Harris  x.Dc  Pinna, 
are  cases  peculiarly  relating  to  air,  and  demand  special 
notice  ;  but  as  the  rules  of  law  relating  to  light  so  closely 
resemble    those    relating    to    the  How    of    air    in   many 

(q)  25  Q.  B.  J».  481  ;  59  I-  J.,  Q.  B.  574. 

E.  i: 
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(hup.  I.      particulars,  it  will  be  more  convenient  with  reference  to 

>'' '    -       any  remaining  observations  to  discuss  the  nature  of  the 

rights  to  free  passage  of  light  and  air  together,  and  the 

reader  is  therefore  referred  to  the   subject  "Light"   for 

this  purpose  (r). 

rarity  of  air.       The  other  kind  of  easements  connected  with  air  relates 
to  its  purity. 

Besides  the  right  to  have  currents  of  air  unobstructed, 
every  owner  of  land  has  a  natural  and  common-law  right 
that  the  air  which  passes  over  his  land  shall  not  be  polluted 
by  other  persons,  and  any  person  who  pollutes  it,  without 
an  acquired  right,  is  guilty  of  a  wrongful  act  (s)  ;  but  an 
adverse  right  to  pollute  the  air  which  passes  from  the  land 
of  one  person  to  that  of  another  may  be  acquired,  and 
when  acquired  is  an  easement  (t). 

Limif  of  the  The  natural  right  to  purity  of  air,  like  the  right  to  the 
to  purity  of  free  flow  of  air  and  all  other  natural  rights,  is,  to  a  certain 
air-  extent,  limited  by  the  natural  and  proprietary  rights  of 

other  persons.  There  is  no  inflexible  rule  of  law  that  a 
landowner  is  entitled  to  have  the  air  which  naturally  comes 
to  him  absolutely  and  entirely  free  from  pollution ;  for 
such  a  rule  would  altogether  put  an  end  to  many  of  the 
necessary  and  ordinary  pursuits  of  life  by  the  exercise  of 
which  the  air  is,  to  some  extent,  rendered  impure,  and 
would  render  it  impossible  for  men  to  dwell  near  each 
other  in  cities  or  towns.  The  air  is  provided  for  the 
common  good  of  mankind,  to  be  used  by  each  person  to 
whom  it  comes  for  his  own  benefit,  and  the  natural  right 
of  each  man  to  purity  of  air  is  therefore  limited  by  the 
natural  right  of  all  other  persons  to  use  the  air  for  their 
own  purposes,  although  by  such  user  it  is  rendered  to  some 
degree  less  pure  than  it  otherwise  would  have  been.  The 
right  to  purity  of  air  is  well  described  by  Knight  Bruce, 

(r)  Post,  p.  52.  122. 

Is)  Bliss    v.   Hall.    1    Bing.  (t)  Flight    v.    Thomas,    10^ 

X.  C.183;  7  L.  J.,N.  S.,C.P.     A.  &  E.  590. 
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V.-C,  in  Walter  v.  Selfe(i(),  in  which  case  an  injunction  Chap.  I 
was  sought  to  stop  brick-burning  and  the  consequent  _ 
diffusion  of  nasty  smells  and  unwholesome  fumes.  It  was 
decided  that  the  occupier  of  a  house  is  entitled  to  an  un- 
tainted and  unpolluted  stream  of  air  for  the  necessarv 
supply  and  reasonable  use  of  himself  and  his  family, — 
"  meaning,"  said  the  Vice-Chancellor,  "  by  untainted  and 
unpolluted  air,  not  necessarily  air  as  fresh,  free,  and  pure 
as  at  the  time  of  building  the  plaintiff's  house  the  atmo- 
sphere then  was,  but  air  not  rendered  to  an  important 
degree  less  compatible,  or  at  least  not  rendered  incom- 
patible, with  the  physical  comfort  of  human  existence — a 
phrase  to  be  understood,  of  course,  with  reference  to  the 
climate  and  habits  of  England."  So,  also,  in  delivering 
the  judgment  of  the  Court  of  Exchequer,  in  Wood  v. 
Waud  (r),  and  speaking  of  the  diminution  of  the  water  of 
a  stream  by  the  ordinary  use  of  the  persons  living  on  its 
banks,  Pollock,  C.  B.,  referring  to  pollution  of  air,  said  : — 
"  And  it  may  be  conceived  that  if  a  field  be  covered  with 
houses,  the  ordinary  use  by  the  inhabitants  might  sensibly 
diminish  the  stream,  yet  no  action  would,  we  apprehend, 
lie  any  more  than  if  the  air  was  rendered  less  pure  and 
healthy  by  the  increase  of  inhabitants  in  the  neighbour- 
hood, and  by  the  smoke  issuing  from  the  chimneys  of  an 
increased  number  of  houses.  But,  on  the  other  hand,  as 
the  establishment  of  a  manufacture  rendering  the  air 
sensibly  impure  by  emitting  noxious  gases  would  be  ac- 
tionable, so  it  would  be  if  it  rendered  the  water  less  pure 
by  the  admixture  of  noxious  substances." 

It  has  been  much  debated   whether  the  natural  right  Pollution  of 
to  purity  of  air  is  not  subject  to  the  qualification   that  ^r,tg  t 
all  persons  may  lawfully   pollute  the  air  if  the  cause  of 
the  pollution  is  the  execution  of  any  work  essential  for 
business  or  for  the  due  enjoyment  of  life,  provided   the 

(io  20  L.  J.,  (Mi.  p.  i:'.l  :    1  f»  3  Kxch.  p.  783  ;  18  L.  J., 

DeG.  &Sm.  315.  Exch.  315. 
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Chap.  I.      work  is  carried  on  in  a  reasonable  and  proper  manner, 
'  and  in  a  convenient  and  proper  place,  or   if  the  exercise 


of  a  trade  is  a  reasonable  use  by  a  person  of  his  own 
land  (»•).  This  subject  relates  not  so  much  to  the  nature 
of  the  right  to  purity  of  air  as  to  the  disturbance  of  that 
right,  and  the  circumstances  under  which  such  disturbance 
is  justifiable.  The  subject  will,  therefore,  be  treated  in 
another  place  (./). 

LIGHT. 

Light,  air,  It  has  already  been  stated  that  light  and  air  resemble 

compared.  eacn  °ther  in  many  particulars,  and  that  the  rules  of  law 
regarding  the  right  to  free  passage  of  light  closely  resemble 
those  relating  to  the  free  passage  of  air.  Air  and  light 
are  similar  in  many  respects, — they  are  provisions  of 
nature  for  the  good  of  all  mankind  alike,  and  every  man 
has  a  natural  right  to  use  and  enjoy  them  as  he  thinks 
proper,  provided  he  does  not  cause  unjustifiable  damage 
to  other  persons.  Light  and  air  possess  the  same  wander- 
ing, unstable  character,  and  in  that  respect  resemble  water, 
and,  like  water,  are  the  property  of  no  one  ;  light  and  air 
pass  over  land  in  no  defined  or  known  courses,  and  in  that 
respect  resemble  water  which  percolates  in  unknown  and 
undefined  channels  underground  or  trickles  in  varying 
rills  over  the  surface ;  but  they  differ  from  water  in  one 
respect, — they  never  flow  in  any  defined  and  known 
course,  but  are  ever  varying,  while  water  generally  forms 
itself  into  definite  streams  :  when  that  happens  water  is 
capable  of  becoming  subject  to  legal  rights  which  cannot 
become  attached  to  air  or  light,  and  which  belong  to  the 
owners    of  the  land   on    which   it   flows.     Light  and  air 

(w)  Hole  v.  Barlow,  4  C.  B.,  286.      St.    Helens    Smelting 

N.  S.  334  ;  27  L.  J.,  C.  P.  207.  Company  v.  Tipping,  11  H.  L. 

Cavey  v.  Lidbetter,  13  C.  B.,  C.  642  ;  35  L.  J..  Q.  B.  66. 

N.  S.  470;    32   I,.  -I.,  C.  P.  (x)  See  post,   Chapter  IV., 

104.     Bamford  v.  Turnley,  3  Sect.  2,  "Air." 
B.  &  S.  66 ;  31  L.  J.,  Q.  B. 
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sometimes  enter  a  window  or  other  aperture  in  the  wall  of  '  hap.  I 
a  house,  and  are  then  likewise  capable  of  being  the  subjed 
of  legal  rights,  because  the  rays  and  currents  can  then  be 
practically  measured  and  defined,  and  their  direction  is 
known  like  the  direction  of  defined  streams  of  water,  but 
these  rights  are  not  the  same  as  the  rights  in  defined 
streams  of  water,  for  they  are  easements,  while  the  latter 
are  natural  rights.  Another  distinction  between  water 
and  light  and  air  is  that  water  is  capable  of  being  con- 
fined for  use  in  a  vessel,  and,  while  confined,  becomes  the 
subject  of  property,  but  this  is  not  the  case  with  light  and 
air.  As  there  is  a  natural  right  to  the  use  of  all  the 
water  of  a  natural  stream  which  flows  on  to  land,  so  there 
is  a  natural  right  to  the  use  of  all  the  light  and  air  which 
come  naturally  to  land  ;  but  as  water  will  form  itself 
naturally  into  defined  streams,  the  law  allows  the  natural 
right  to  the  flow  of  the  water  of  a  natural  stream  to  be 
paramount,  and  no  man  is  justified  in  obstructing  that 
water  even  on  his  own  land  or  in  preventing  it  flowing  in 
its  ordinary  course  to  the  land  of  other  persons  until  he 
has  acquired  a  right  to  do  so  as  an  easement ;  but  as  light 
and  air  will  not  form  themselves  into  definite  and  unvary- 
ing streams,  and  cannot  be  measured  or  their  directions 
ascertained  until  the  recipient  employs  artificial  means,  as 
the  making  of  a  window,  the  law  makes  the  natural  right 
to  the  flow  of  light  and  air  subordinate  to  the  right,  inci- 
dent to  property,  which  every  person  has  to  build  on  his 
own  land  ;  if,  therefore,  a  landowner  without  an  acquired 
right  (for  a  right  may  be  acquired)  obstructs  the  water  of 
a  natural  stream,  he  is  liable  to  an  action  for  damages  ; 
but  if  he,  in  tlfe  exercise  of  his  right  to  build,  obstructs 
the  light  and  air,  and  prevents  them  passing  to  his  neigh- 
bour, he  is  not  guilty  of  any  wrongful  act,  and  is  not 
responsible  for  injury  caused,  unless  his  neighbour  has 
acquired  a  right  that  the  light  and  air  coming  to  his 
window  shall  not  be  obstructed.  In  other  words,  water 
may  not  be  obstructed  unless  the  obstructor  has  acquired 
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I  hap.  I.     a  right  to  do  so  ;  while  on  the  other  hand  light  and  air 
>       "      may  be  obstructed,  unless  the  person  affected  has  acquired 
a  right  to  uninterrupted  enjoyment. 

Nature  of  a         Here  it  will  be  right  to  inquire  into  the  exact  nature  of 
Ligjft-»  the  easement  commonly  called  a  "right  to  light,"  which 

will  be  seen,  however,  to  be  an  incorrect  expression.      It 
is  the  undoubted  right  of  every  man  who  owns  a  house  or 
other  building  to  open  any  windows  in  it  he  pleases  for 
the   purpose  of  admitting  the  light  and   air  which   will 
naturally  enter,  and  he  has  a  natural  right  to  all  such 
light  and  air,  whether  they  come  to  him  over  his  own 
land  or  over  that  of  a  neighbour.     The  expression  "  right 
to  light  "  ought,  therefore,  in  strictness,  to  be  used  to 
designate  this  natural  right,  but  it  does  not.     The  ex- 
pression is  used  to  mean    an  acquired  easement  that  a 
neighbour  shall  be  obliged    to  refrain  from  building  on 
his  land  in  such  a  w&y  as  to  hinder  the  light  from  enter- 
ing a  particular  window  ;    and    the    acquired    easement, 
therefore,  is  not  a  right  to  the  light,  but  a  right  curtail- 
ing a  neighbour's  proprietary  right  to  build  as  he  pleases. 
Much  misconception,  and,  it    would  seem,  considerable 
litigation,  has  prevailed  from  want  of  an  accurate  con- 
ception of  the  true  nature  of  the  natural  right  to  light  and 
the  easement  in  restraint  of  building.     An  old  and  well- 
known  expression    used    to    designate    a    right    to  light 
acquired    by  long  enjoyment  is  a  right  to  an  "  ancient 
light,"  and  the  phrase  "  ancient  window  "  is  to  be  found 
nowhere.    This  coincidence  points  in  a  remarkable  manner 
to  the  true  nature  of  the  easement  which  must  have  been 
better  understood  in  olden  times  than  it  has  been  of  late. 
It  shows  that   the  easement,  as  distinguished  from  the 
natural  right,  was  not  formerly  understood  to  be  a  right 
to  receive  light  through  a  particular  window,  or  through 
a  window  of  a  particular  size  or  shape,  or  a  window  placed 
at  a  particular  angle,  or  a  window  glazed  with  opaque  and 
not  clear  glass,  or  a  window  covered  with  a  grating,  or 
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perhaps  with  a  shutter  accustomed  only  to  be  opened  at      Chap.  I 
certain  times;   and  that  it  was  not  either  understood  to 
be  a  right  to  receive  only  enough  light  for  a  particular 
purpose,  as  for  a  nialthouse  and  not  enough  for  a  dwelling, 
house,    or    for    a    counting-house,    and    not    enough    for 
sampling  silks,  which  have  been  held  to  be  the  nature  of  this 
easement  according  to  ideas  exhibited  in  various  cases, 
but  that  it  had  to  do  with  the  ancient  stream  of  light, 
accustomed  to  flow  over  the  servient  tenement;    and  this 
is  borne  out  by  analogy  when  the  nature  of  other  ease- 
ments and    the    definition    given    above    are  considered. 
<  )ne  of  the  characteristic  qualities  of  an  easement  was 
defined  to  be  a  privilege  which  the  owner  of  a  tenement 
has  a  right  to  enjoy  orcr  the  tenement  of  another  person. 
If  the  easement  were  a  right  to  have  a  window  of  a  par- 
ticular kind,  or  at  a  particular  slope,  or  with  a  particular 
kind  of  glass,  or  at  a  particular  angle,  or  to  use  the  light 
for  a  particular  purpose,  the  easement  would  not  be  a 
right  enjoyed  over  the  tenement  of  another  person,  but 
it  would  be  a  right  of  a  more  or  less  modified  and  limited 
kind  in  or  over  the  tenement  of  the  dominant  owner,  a 
feature  which  is    not    consistent   with    the  nature  of  an 
easement.     If,  on  the  other  hand,  the  easement  is  a  right 
to  have  a  particular  stream  of  light  accustomed  to  flow 
over    a    particular    part    of    the    servient    tenement  un- 
obstructed, the  old  expression,  "  ancient  light,"  as  dis- 
tinguished from  "  ancient  window,"  can  be  understood, 
the   easement  is  analogous  to  other  easements,  and  the 
definition   of  an   easement  is  satisfied.     The  window,  in 
respect   of    which    the    easement    is  claimed,   is  on  the 
dominant  tenement,  and  by  the  time  the  light  has  reached 
it,  it  has  passed  away  from  the  servient  tenement,  and  has 
become  the  property' — if  such  a  word  can  be  used  with 
reference  to  light — of   the  dominant  owner,  just  as  the 
water  of   a    stream    becomes    his,  and  ceases  to  be  the 
subject  of  an  easement,  when    it    has    left    the  servient 
tenement,  and  has  reached    the  dominant  owner's  mill. 
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Chap.  I.  The  window  of  the  dominant  owner  is  merely  the 
Sect-  -•  measure  to  show  the  size  of  the  stream  of  light  which  the 
servient  owner  must  suffer  to  flow  over  his  land  without 
interruption,  and  it  is  the  landmark  of  the  dominant 
owner  to  show  the  part  of  the  servient  estate  over  which 
the  rays  must  be  allowed  to  pass,  and  the  direction  from 
which  it  must  not  be  prevented  coming.  This  view,  if 
generally  adopted,  will,  it  is  thought,  get  rid  of  many  of 
the  difficulties,  and  sweep  away  many  of  the  contentions 
that  have  arisen  in  times  past  about  the  size  and  position 
of  windows,  the  use  to  which  the  light  has  been  put,  the 
trades  and  occupations  carried  on  where  the  light  is 
used,  and  similar  things  (y),  and  greatly  simplify  the 
interpretation  of  the  law. 

Right  to  open  It  is  the  undoubted  right  of  every  man  who  owns  a 
Smlriight  house  or  other  building  to  open  any  windows  he  pleases 
and  air.  for  the  purpose  of  admitting  the  light  and  air  which  will 

naturally  enter  ;  and  even  though  his  house  immediately 
adjoins  the  land  of  another  person,  no  legal  injury  is  caused 
by  him  to  his  neighbour  if  he  opens  windows  overlooking 
that  land ;  but,  as  was  previously  remarked,  the  natural 
right  to  the  reception  of  light  and  air  is  subordinate  to  or 
limited  by  the  right,  incident  to  property,  which  every 
person  has  to  build  on  his  own  land  :  if,  therefore,  a 
householder  opens  a  new  window  which,  by  disturbing  the 
privacy  of  a  neighbour  or  otherwise,  is  a  nuisance  to  him, 
or  if  the  latter  is  unwilling  that  a  right  to  have  the  light 
and  air  uninterrupted  shall  be  acquired  against  him  by 
the  owner  of  the  house  (for  such  a  right  would  be  acquired 
after  a  lapse  of  twenty  years),  he  may  exercise  his  right  of 
building  on  his  own  ground,  notwithstanding  that  the 
erection  totally  deprives  the  householder  of  the  light  and 

(y)    National       Provincial  Moore  v.  Hall,  3  Q.  B.  D.  178  ; 

Plate  Glass  Insurance   Com-  47  I..  .1..  Q.  B.  334  ;  38  L.  T. 

paruj  v.  Prudential  Assurance  II'.'.  Andrewsv. Waite, (1907) 

ComiHuiy,  <i  Ch.  1).  757  ;    16  2  Ch.  500;  76  L.  J.,  Ch.  676  ; 

L.  J.,  Ch.  S71  ;  37  L.  T.  91.  97  \,  T.  L28. 
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air  which  would  otherwise  enter  the  new  window  (:.),  or  he  Chap  I 
may  erect  a  screen  so  as  to  stop  his  neighbour's  light  and 
air,  and  prevent  an  indefeasible  right  thereto  behiL: 
acquired  by  uninterrupted  enjoyment.  "  Before  dealing 
with  the  present  appeal,"  said  Lord  Westbury,  C,  in 
Tapling  v.  Jones  (a),  "it  may  be  useful  to  point  out  some 
expressions  which  are  found  in  the  decided  cases,  and 
which  seem  to  have  a  tendency  to  mislead  ;  one  of  thi 
expressions  is  the  phrase  '  right  to  obstruct.'  If  my 
adjoining  neighbour  builds  upon  his  land  and  opens 
numerous  windows  which  look  over  my  gardens  or 
pleasure-grounds,  I  do  not  acquire  from  this  act  of  my 
neighbour  any  new  or  other  right  than  I  before  possessed. 
I  have  simply  the  same  right  of  building  or  raising  any 
erection  I  please  on  my  own  land,  unless  that  right  has 
been  by  some  antecedent  matter  either  lost  or  impaired, 
and  I  gain  no  new  or  enlarged  right  by  the  act  of  my 
neighbour."  The  erection  of  a  wall  or  other  obstacle  is 
indeed  the  only  remedy  available  to  a  landowner,  if  he  i^ 
annoyed  by  the  opening  of  new  windows  overlooking  his 
ground  ;  he  can  maintain  no  action,  nor  can  he  obtain 
other  relief  at  law  or  in  equity,  for  disturbance  of  privacy 
is  not  an  injury  which  the  law  will  recognise  (b)  ;  in  build- 
ing to  obstruct  new  windows,  however,  he  must  be 
careful  to  avoid  obstructing  ancient  lights. 

In  the  cases  of  Norton  v.  London  and  North  Jl'estem  Rights  to 
Railway  Company   (c),  and    Bonner   v.    Great    Western  .1'j'l'l'11'.1 

Railway  Company  (d).  the  question  was  raised  whether  way  co 

panies. 

C:i  Per    Cresswell,    -I..    in  Eastern  Railway  Company,  7 

Truseott  v.  Merchant  Taylors'  E.  A:  B.  660;  26  L.  J.,  Q.  B. 

Company,   II     Exck.   p.  864;  225.     Per   Kindersley,  V.-C. 

25  L.  J.,  Exch.  p.  17ii.  Frewen  in  Turner  v.  Spooner,  30 L.  J., 

v.Phillips,  11C.B..N.S.449;  Ch.     p.     803.     Chandler    v. 

SOL.  .1..  ('.  P.  356.  Tlwmpson,  ;'>  Camp.  80. 

(a)  II    II.  1..  C.  p.  305;  :'»l  (e    9  Ch.  D.  625;  -17  I..  J., 
L.  J.,  ('.  P.  p.  345;   L2  I..  T.  Ch.  859;  39  L.  'I'.  25. 

p.  556.  d    24   Ch.   I'.  1  ;    IS  L.  T. 

(b)  EePenuij  and  the  South      619. 
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I  hap.  I.  railway  companies  are  in  the  same  position  as  ordinary 
owners  of  land  with  regard  to  the  right  to  erect  screens 
against  the  windows  of  houses  overlooking  their  railways 
with  a  view  of  preventing  the  owners  of  the  houses  acquir- 
ing rights  to  light  and  air  over  the  railways.  In  the  former 
case,  Malins,  V.-C,  held  that,  although  railway  companies 
have  the  fee  simple  in  their  lands,  their  right  is  a  qualified 
one,  and  that  the  object  of  the  law  is  simply  to  give  com- 
panies an  uninterrupted  right  of  way  for  th  emselves  over 
the  land,  but  not  to  take  away  from  the  owner  of  the  lands 
through  which  the  railwaj'  is  made  anything  that  is  not 
absolutely  necessary  for  the  purposes  of  the  railway,  and 
that  the  company  had  no  right  to  erect  a  screen  on  their 
railway,  on  the  ground  that  the  adjoining  landowners, 
after  the  land  was  taken  for  the  railway,  were  to  have  as 
much  enjoyment  and  as  free  use  of  their  land  as  they  had 
before,  so  far  as  the  exercise  of  their  rights  would  not 
interfere  with  the  rights  of  the  railway  company  and  the 
rights  of  the  public.  "  Surely,"  said  the  learned  judge, 
"among  those  rights  must  he  the  right  of  erecting  a 
building  with  windows  in  it  looking  over  the  railway." 
This  of  course  is  perfectly  true  ;  before  the  railway  was 
made  the  adjoining  landowner  had  the  right  of  erecting  a 
building  with  any  windows  he  pleased,  and  the  same 
right  remained  after  the  railway  was  formed ;  but  if  he 
did  make  windows,  that  fact  gave  him  no  right  to  have 
the  light  to  them  uninterrupted,  or  airy  greater  right  than 
he  possessed  before  ;  therefore  the  fact  that  the  railway 
was  subsequently  made,  and  the  railway  company  thought 
proper  to  build  in  front  of  the  windows,  in  no  way 
detracted  from  any  right  of  the  landowner.  It  is  evident 
that  this  case  was  decided  on  an  erroneous  principle.  It 
was  subsequently  taken  to  the  Court  of  Appeal (e),  but 
the  Court  would  not  decide  the  question  we  are  now  con- 
sidering, as  the  Vice-Chancellor  had  found  as  a  fact  that, 

(e)  i:5  Ch.  D.  208 ;  41  L.  T.  429. 
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the  company  had   erected  the  screen  on  the   plaintiff's      Cha] 
land  and  not  on  their  own,  so  that  the)'  had  committed  a 
trespass  ;  and  the  Court  preferred  to  restrain  the  act  of 
the  company  on  the  ground  of  trespass  rather  than  on  the 
hypothetical  ground  that  if  they  had  built  the  screen  on 
their  own  land  they  would  not  have  been  entitled  to  do 
so  and  thus  stop  the  plaintiff's  lights.     The  same  question 
was    subsequently    raised    in     the     case    of    Bonner    v. 
Great    Western    Railway    Company   already   mentioned, 
Bacon,  V.-C.,    on    interlocutory    motion,    ordered     the 
screen  to  be  removed  until  the  right  to  erect  it  should 
be  determined  in  the  action  ;  but,  though  he  did  not  decide 
the  point,  he  seemed  inclined  to  follow  the  decision  of 
&talins,  V.-C.     On  appeal,  however,  the  Lords  Justices 
decided  the  question  in  favour  of  the  railway  company. 
The  windows  in  that  case  had  been  opened  for  only  sixteen 
years,  and  therefore  no  right  to  light  had  been  acquired  ; 
and,  as  Baggallay,  L.  J.,  said,  it  seemed  to  be  contrary  to 
every  principle  on  which  the  Court  acts  in  cases  of  that 
kind,  that  a  person  who  had  no  right  should  obtain  an 
injunction  to  restrain  a  railway  company  or  anybody  else 
from  doing  that  which  would  interfere  with  his  acquiring 
a  right  by  reason  of  his  being  unmolested  for  a  certain 
time.    As  to  the  main  point,  however,  the  Court  held  that, 
though  railway  companies  may  only  use  their  land  for  the 
purposes  contemplated  by  the  Acts  under  which  they  are 
formed,  or,  at  all  events,  not  in  a  way  inconsistent  with 
the   provisions  of  their  Acts,   yet,  subject  to  that,  they 
may  use  it  as  they  think   lit,  and  have  the  same  rights 
as    ordinary    owners  (/).     Since    the    above    cases    were 
decided,  the  point  was   incidentally   brought  before   the 
Court  of  Appeal  in   Foster  v.    London,    Chatham,    and 

if)  See  also  Bayley  v. Great  a   stable,   and    were    held    to 

Western  Railway  Company,  26  have  the  same  rights  as  any 

Oh.  D.  434;  51  L.  T.  337,  in  other    purchaser    would    have 

which  the   company    claimed  had. 
risrhts  to  lisrht  and  of  way  to 
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chap.  I.     Dovt  r  Railway  Company(g),  when  the  decision  in  Norton 
Sect.  2.      V-  London   and  North    Western   Railway  Company  was 
disapproved. 

New  windows  A  case  involving  a  similar  principle  was  Boyce  v.  The 
burial  ground.  Paddington  Borough  Council  (li).  A  disused  burial-ground, 
the  management  of  which  was  vested  in  the  defendants  as 
an  "  open  space  "  under  the  Metropolitan  Open  Spaces 
Acts,  abutted  on  some  houses  of  the  plaintiff  which  he 
was  building.  The  defendants,  to  prevent  him  acquiring 
a  right  to  light,  erected  a  screen,  whereupon  he  brought 
an  action  for  an  injunction.  Buckley,  J.,  refused  to 
grant  an  injunction  on  the  ground  that  a  hoarding  erected 
for  the  purpose  of  obstructing  light  and  preventing  a 
right  being  acquired  under  the  Prescription  Act  is  not  a 
building  prohibited  in  disused  burial  grounds  and  other 
open  spaces  of  the  kind.  The  Court  of  Appeal  (0 
reversed  this  decision,  and  granted  an  injunction  to 
prevent  them  erecting  the  screen  on  the  ground  that  the 
Council  did  not  in  any  sense  become  owners  of  the  soil, 
but  only  had  the  management  of  the  burial  ground  as  an 
open  space,  and  were  exceeding  their  powers.  But  the 
House  of  Lords  (j)  restored  the  judgment  of  Buckley,  J. 
It  would  appear  that  the  injunction  must  have  been 
granted  at  the  suit  of  the  Attorney-General,  who  was 
added  as  a  plaintiff,  and  not  at  the  suit  of  the  plaintiff 
Boyce,  for  he  had  no  right  to  light,  as  his  lights  were 
new,  and,  as  it  was  said  by  Baggallay,  L.  J.,  in  Bonner  v. 
Great  Western  Railway  Company  (k),  above  noted,  it 
seems   contraiy  to   every  principle   on   which   the    Court 

g      L895)   1  Q.  B.  711  :  64  (1906)A.C.l  ;  75L.J.,Ch.4; 

L.  J.,  Q.  B.  65  ;  71  L.  T.  855.  93  J..  T.  673.     The  Attornev- 

Qi)  (1903)  1  Oh.  109;    72  General  was  added  as  a  plain- 
ly J.,  ( !h.  28  ;  87  L.  T.  564.  tiff  during  the  hearing  of  the 

L903)   2    CI i.   556;    72  case  in  the  Court  of  Appeal. 

L.  J.,  Ch.  695  ;  89  L.  T.  383.  (k)  24  Ch.  D.  1;  48  L.  T. 

(j)  Paddington  Borough  619. 
'  'ouneil    v.   Attorney-General, 
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acts  in  cases  of  the  kind,  that  a  person  who  has  no  rights      Chap.  I. 

should  obtain  an  injunction   to  restrain,  in   this   case  the  _ 

managers  of  a  burial-ground,  or  anybody  else,  from  doing 

that  which    would   interfere    with   his  acquiring   a    right 

by  reason  of  his  being  unmolested  for  a  certain  length  of 

time. 

Though  an  owner  of  a  house  or  other  building  acquires  Right  to 

no  right  by  opening  a  new  window  to  have  the  light  and  i:'\e  .'■'-  '' 
o         J  vf  o  o  and  air  un- 

air  which  would  nat  urally  enter  unobstructed  by  the  owner  obstructed, 
of  the  adjoining  land,  still  the  law  suffers  such  a  right 
to  be  acquired  after  the  lapse  of  twenty  years,  but  this 
subject  belongs  to  another  Chapter  (/). 


SUPPORT. 

The  next  species  of  easement  which  demands  attention 
is  the  right  to  support  for  land  and  buildings.  This 
right  was  called  by  Bowen,  L.  J.  (m),  an  "obscure" 
right : — "  This  is  a  very  intricate  matter,  because,  in  the 
first  place,  the  subject-matter  is  the  right  to  support — an 
obscure  right,  even  when  it  is  created  by  contract."  The 
right  and  its  correlative  obligations  have  not  been 
rendered  less  obscure  or  intricate  by  certain  decisions  of 
the  Courts  and  the  diversit}T  in  the  opinions  expressed 
by  the  numerous  judges  who  delivered  them. 

Every  person  has  a  right  ex  jure  natures  that  his  own  Natural  right 
land  shall  not  be  disturbed  by  the  removal  of  the  support 
naturally  rendered  by  the  subjacent  and  adjacent  soil. 
It  is  evident  that  if  land  or  mine  owners  were  at  liberty 
to  excavate  without  regard  to  the  support  required  by 
their  neighbour's  land,  the  neighbours  would  have  no 
security  that  their  ground  would  not  at  any  moment  be 
rendered  useless  by  sinking  into  a   subjacenl    or  adjacenl 

(O.See    Chapter   11.   as  to      L.  -I.,  <>.  1'..  p.  57]  ;    19  L.  T. 
acquisition  of  such  rights.  p.  285. 

(m)  Pouni ney  v.  Clayton,  52 
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Chap.  I.  pit  or  mine.  The  law,  therefore,  annexes  to  the  owner- 
^ect-  -■  ship  of  land  a  natural  right  that  the  landowner  shall  he 
entitled  to  sufficient  subjacent  and  adjacent  support  for 
his  ground  to  keep  it  in  its  natural  condition  and  posi- 
tion. The  right  ex  jure  naturce  to  lateral  or  adjacent 
support  was  determined  many  years  before  it  was  decided 
that  a  similar  right  existed  when  land  was  divided  hori- 
zontally— the  surface  belonging  to  one  person,  and  the 
subjacent  mines  to  another.  The  right  to  subjacent 
support  was  first  determined  in  the  case  of  Humphries  v. 
Brogden  (n),  in  which  the  Court,  after  considering  the 
right  to  lateral  support,  and  the  reasons  why  the  law  con- 
ferred such  a  right,  held  that  for  similar  reasons  a  right 
to  support  for  land  from  the  subjacent  minerals  was  also 
given  by  law.  This  decision  has  been  repeatedly  approved, 
and  the  natural  right  to  subjacent  as  well  as  adjacent 
support  is  now  well  established  (o).     . 

Adjacent  As  every  landowner  has  this  right  to  support  from  all 

ui ';!'("''  adjacent  land,  a  right  which  must  frequently  operate  very 

prejudicially  against  adjacent  owners,  it  is  of  course  a 
very  important  thing  to  determine  what  land  is  comprised 
under  the  term  "  adjacent."  This  relates,  not  so  much  to 
the  nature  of  the  easement  in  question  as  to  its  extent, 
and  the  subject  will,  therefore,  be  referred  to  when  the 
extent  of  easements  is  under  consideration  (p). 

(n)  Humphries  v.  Brogden,  (o)  Smart  v.  Morton,  5  E.  & 

12  Q.  B.  739  ;  20  L.  J.,  Q.  B.  B.  30  ;  24  L.  J.,  Q.  B.  261. 

10.     Pounbney  v.  Clayton,  52  Harris  v.  Ryding,  5  M.  &  W. 

L.  J.,  Q.  B.  p.  571  ;  49  L.  T.  60  ;  8  L.  J.,  N.  S.,  Exch.  181. 

285.     Wyatt  v.    Harrison,    3  RowhoUtam  v.  Wilson,  8  H.  L. 

B.  &  Ad.  871 ;  1  L.  J.,  N.  S.,  C.  348 ;  30  L.  J.,  Q.  B.  49 ; 

K.   B.    237.     Hunt  v.    Pcahe,  2    L  T.   IVI2.     New  Sheridan 

Job.  705;  29  L.  J.,  Ch.  785.  Collieries  Company  v.  Earl  of 

Per  Collins,  J.,  in  Attorney-  Westmorland,  82  L.  T.  725; 

General   v.   Conduit    Colliery  (1904)  2  Ch.  443  in  note. 

Company,    (1895)     I     Q.     B.  (p)  See    post,    Chap.   ILL, 

p. 311  ;  64  L.  J.,  Q.  B.  p.  212.;  Sect.  2,  "  Si  ppobt." 
71  L.  T.  p.  774. 
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The  natural  right  to  support,  then,  heing  established     Chap.  I. 

by  law,  it  is  necessary  to  understand  what  is  the  exact  _ 
nature  of  this  right — that  is,  to  what  support  landowners  Nature  of  t 
are    really  entitled.     The  easement  is  not  a  right  to   a  to  support. 
particular  means  of  support — as,  for  instance,  if  support 
has  always  been   received    from   subjacent    coal,  that   the 
coal,  or  a  certain  portion,  sufficient  to  sustain  the  super- 
incumbent weight  of  the   soil,  shall  never   be  removed  : 
but  it  is  a  right  that  the  ordinary  enjoyment  of  land  shall 
not  be    interrupted;    so  that  until  the  enjoyment  of  the 
surface  land  is  disturbed,  the  owner  has  no  right  to  com- 
plain of  the  removal  of  the  minerals  (q).     It  is,  therefore. 
perfectly  justifiable  for  a  mine-owner  to  excavate  the  whole 
of  the  minerals,  and  substitute  artificial  props  to  support 
the  surface  land  in  lieu  of  the  natural  means  of  support 
which  he  has  removed. 

It  is  obvious  that  as  the  soil  in  one  locality  differs  from  Natural  right 
the  soil  in  another,  so  the   support   required  to  maintain  t',su.1^ 
one  kind  of  soil  in  its  natural  position  will  be  greater  or  unlimited. 
less  than  that  which  is  requisite  to  support  another  kind — 
a  sandy  soil  is  more  liable  to  crumble  and  fall  into  a  mine 
than  clay  or  rock — and  a  question  therefore  arises  as   to 
the  degree  of  support  to  which  the  owner  of  surface  land 
is  entitled.     Lord  Campbell,  in  delivering  the  judgment 
of  the  Court  of  Queen's  Bench  in  the  case  of  Humphries  v. 
Brogden  (r),  has  answered  the  question  ;  for  he  said  : — 
"  We    likewise   think   that  the   rule   giving  the  right   o^ 
support  to  the  surface  upon  the  minerals,  in  the  absenct 
of  any  express  grant,   reservation,  or  covenant,  must   be 
laid  down  generally,  without  reference  to  the  nature  of 
the  strata,  or  the  difficulty  of  propping  up  the  surface,  or 
the  comparative  value   of  the   surface   and   the   minerals. 
We  are  not  aware  of  any  principle  upon  which  qualifications 

(o)  Backhouse    v.     Bonomi,       1  1..  'I'.  p.  7  ">.">. 
per  Lord Granworth, 9 H.L.C.  (r)   L2Q.  B.p.745;  20L.J., 

r.  512;  34  L.  J.,Q.B.p.  L86;      Q.  B.  p.  L3. 


64 


NATURE    OF    EASEMENTS. 


Chap.  I. 


Deprivation 
of  natural 
right  to 
support  by 
statute. 


could  be  added  to  the  rule  ;  and  the  attempt  to  intro- 
duce them  would  lead  to  uncertainty  and  litigation  ; 
greater  inconvenience  cannot  arise  from  this  rule,  in  any 
case,  than  that  which  may  he  experienced  where  the 
surface  helongs  to  one  owner  and  the  minerals  to  another, 
who  cannot  take  any  portion  of  them  without  the  con- 
sent of  the  owner  of  the  surface.  In  such  cases  a  hope 
of  reciprocal  advantage  will  bring  about  a  compromise, 
advantageous  to  the  parties  and  to  the  public.  Something 
has  been  said  of  a  right  to  a  reasonable  support  for  the 
surface  ;  but  we  cannot  measure  out  degrees  to  which 
the  right  may  extend  ;  and  the  only  reasonable  support  is 
that  which  will  protect  the  surface  from  subsidence,  and 
keep  it  securely  at  its  ancient  and  natural  level."  If  the 
soil  is  of  such  a  character  that  the  subjacent  mines  cannot 
possibly  be  worked  without  causing  the  surface  land  to 
subside,  it  has  been  held,  in  conformity  with  the  above- 
mentioned  doctrine,  that  the  mines  cannot  be  worked  at 
all,  but  this  is  subject  to  the  terms  of  any  Act  of  Parlia- 
ment or  deed,  under  or  by  which  the  ownership  of  the 
surface  and  the  mines  has  been  severed  (s). 

There  is  one  class  of  cases  which  may  be  noticed  here, 
though  they  will  be  mentioned  again  hereafter,  in  which 
the  law  does  not  confer  any  natural  right  to  support  ;  or, 
to  speak  more  correctly,  in  which  the  natural  right  to 
support  is  taken  away ;  that  happens  when  severance  of 
surface  land  from  subjacent  mines  is  effected  by  com- 
pulsory purchase  under  the  Lands,  Railways  and  Water- 
works Clauses  Acts,  or  under  private  Acts  containing 
provisions  similar  in  character  to  those  contained  in  them. 


(s)  Wakefield  v.  Duke  of 
Buccleucli,  L.  R.,  1  Eq.  (51/5; 
36  L.  J.,  Ch.  763;  16  L.  T. 
475 :  L.  R.,  4  II.  L,  377  ;  39 
L.  J.,  Ch.  141  ;  23  L.  T.  102. 
Butterley  Company,  Limited 
7.    New     Hucknall     Colliery 


Company,  Limited,  (1908)  2 
Ch.  475;  77  L.  J.,  Ch.  746: 
(1909)1  Ch.  37;  78  L.  J.,  Ch. 
03 ;  99  L.  T.  818.  Hext  v. 
Gill,  L.  R.,  7  Ch.  699;  41 
L.  J.,  Ch.  7G1 ;  27  L.  T.  291. 
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This  result  depends  solely  upon  the  particular  words  oi     Chap.  I. 
the  statutes,  and  has  uo  reference  to   the  nature  of    the 
ordinary  natural  right  to  support. 

It  is  often  said  that  the  natural  right  to  support  con-  Effed  on 

natural  right 
tinues  only  while  land  remains  in  its  natural  condition,  to  supp 

unburdened  with  houses  and  undisturbed  by  excavations  JjjJJS 

or  other  works  in   the   soil;   this   is  not   correct — at    all 

events  in  the  rase  of  weight  added  by  building — for  the 

natural  right  remains  though  houses  are  built ;  but  the 

owner  of  land  cannot  increase  his  natural  right,  or  impose 

a  new  or  additional  burden  on  the  servient  tenement  by 

erecting  buildings,  and  the   servient  owner  is  therefore 

not  responsible  if  the  land  sinks  when  he  excavates,  if  the 

sinking  is  produced  by  the  increased  weight  the  dominant 

owner  has   imposed   on   the   surface.      After   a  time  an 

additional  right   in  the  nature  of   an  easement  may  be 

acquired  for  buildings  placed  upon  the  land,  but  that  will 

be  totally  distinct  from  the  original  natural  right  which  is 

not  thus  increased.     More  will  be  said  about  this  in  the 

next  chapter.     That  the  natural  right  continues,  is  clear 

from  the  decisions  in  the  cases  of  Brown  v.  Robins  (t),  and 

Stroyan  v.  Knowles  (it),  in  which  it  was  held  that  an  action 

would  lie  for  removal  of  the  support  requisite  for  the 

maintenance  of  the  adjoining  land  in  its  natural  condition, 

notwithstanding  that  houses  had  been  recently  erected  on 

the  surface,    provided    the  extra  weight    did   not    cause 

the  sinking  of  the  land — that  is,  provided  the  land  would 

have  sunk  even  if  no  houses  had  been  erected  on  it.    And 

in  Siddons  v.  Short  (r),  Grove,  J.,  granted  an  injunction 

to  restrain  mining   operations  which  it  was  anticipated 

would  cause  neighbouring  land  to  sink,  although  buildings 

had  recently  been  erected  there,  as  the  excavations  would 

have  caused  the  land  to  sink  even  if  the  buildings  had  not 

(0  4  H.  &  N.  18G  ;  28  L.  J.,      Exch.  102. 
Exch.250.  -  C.P.  D.572;  L6L.J., 

(w)  6H.&N.454;  SOL.  J.,     ('.  P.  795  ;  37   L.  T.  230. 

e.  f 
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Chap.  I 
Sect,  2. 


Easement  of 
support  for 
excavated 
land. 


been  placed  upon  it.  The  question  has,  apparently,  never 
arisen  whether  the  natural  right  to  lateral  support  for 
surface  land  remains  when  the  subjacent  soil  has  been 
excavated  in  such  a  manner  that  the  surface  would  sink 
more  readily  if  the  adjacent  soil  were  also  removed  ;  but 
as  the  erection  of  houses  on  the  surface  does  not  cause 
the  extinction  of  the  natural  right,  so,  it  is  presumed, 
excavation  of  the  subsoil  would  not,  and  that  the  adjacent 
owner  would  still  be  liable  for  damage  if  he  removed  his 
soil  in  such  a  manner  that  the  ground  would  have  sunk 
had  it  remained  in  its  natural  condition.  The  case  of 
Partridge  v.  Scott  («?)  arose  out  of  damage  to  houses 
erected  on  excavated  land  caused  by  removal  of  lateral 
support,  and  is  no  authority  on  the  point  of  infringement 
of  the  natural  right.  Neither  is  the  case  of  the  Corpora- 
tion of  Birmingham  v.  Allen  (x),  as  that  was  also  a  case  of 
damage  to  buildings,  and  not  of  interference  with  the 
natural  right  of  support  for  land ;  and  the  evidence 
seemed  conclusive  that  if  the  excavation  had  not  inter- 
vened the  defendant's  mining  operations  would  not  have 
affected  the  plaintiff's  buildings. 

If  a  landowner  removes  the  subsoil,  and  renders  the 
surface  less  stable  and  more  likely  to  fall  when  the 
adjacent  land  is  excavated,  he  cannot,  as  already  stated, 
by  such  act  impose  a  greater  responsibility  on  the  owner 
of  the  adjacent  land,  or  increase  his  own  natural  right  to 
lateral  support ;  neither  can  his  natural  right  be  extended 
and  a  greater  burden  of  support  be  imposed  on  land  not 
immediately  adjoining,  if  a  third  party  excavates  in  land 
between  the  land  supported  and  that  from  which  support 
is  afforded  (?/) ;  but  after  the  subsoil  has  been  excavated  it 
is  possible  for  a  landowner  to  acquire  a  right  to  support 


(to)  3M.&W.  220;  7L.J., 
N.  S.,  Exch.  101. 

(x)  6  Ch.  D.  284  ;  46  L.  J., 
Ch.  673  ;  37  L.  T.  207. 


(y)  Corporation  of  Birming- 
ham v.Allen,  6  Ch.  D.  284; 
46  L.  J.,  Ch.  673 ;  37  L.  T. 

207. 
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from  the  adjacent  soil  for  his  surface  land  in  its  altered      i  bap.  I. 
state  in  addition  to  his  natural  right,  but  that  right  will 
be  an  easement  and  not  an  extension  of  the  natural  right. 

It  sometimes  happens  that,  owing  to  the  porous  nature  Support  from 
„,,„,.  11  underground 

of  land,  or  from  other  circumstances,  water  naturally  or  w;lter  to 

accidentally  oo/es  under  the  soil,  or  gets  into  old  and  surface  land, 
abandoned  mines,  and  by  means  of  its  natural  upward 
pressure  affords  material  support  to  the  surface  land.  The 
owner  of  the  land  has  no  natural  right  to  support  from 
such  water,  though  it  is  possible  that  a  right  to  such 
support  as  an  easement  might  be  acquired.  There  are 
two  cases  which  establish  this.  The  North  Eastern  Rail- 
way Company  v.  Elliot  (.:)  was  the  case  of  an  abandoned 
mine  accidentally  flooded,  but  the  question  of  natural 
right  to  support  was  not  raised :  The  Vice-Chancellor, 
Sir  W.  Page  Wood,  decided  that  the  plaintiffs  had  no 
right  to  support  for  their  railway  bridge,  as  the  water  got 
into  the  mine  by  accident,  and  the  flooding  was  known  to 
be  accidental,  and  that,  as  all  parties  concerned  were 
living  in  a  mining  district,  where  it  was  well  known  that 
when  a  mine  is  drowned  it  is  sometimes  reworked  after  a 
long  period  of  time,  it  was  for  the  company  to  have 
stipulated  that  the  accidental  state  of  circumstances 
should  not  be  varied,  if  it  was  intended  that  the  company, 
when  it  purchased  the  land,  should  have  the  benefit  of 
the  support  from  the  water.  Popplewell  v.  HodMnson  (a) 
was  the  case  of  some  cottages  built  on  land  of  a  wet  and 
spongy  character,  the  land  not  having  been  properly 
drained ;  the  adjoining  land  was  sold  for  the  purpose  of 
erecting  a  church,  and  on  excavation  for  the  foundations, 
the  water  was  drawn  from  the  spongy  land,  the  surface 
subsided  and  cracked,  and  damage  ensued  to  the  cottag 

(»)  1  Job.  &  H.  145;    29         (a)  L.  R.,  4  Exch.  248;  38 
L.J.,  Ch.  808:  30  L.  J.,  Ch.     L.  J..   Exch.    L26;   20   L.  T. 
160:    10  H.  L.  C.  33; ) ;    32      578. 
L.  J.,  Ch.  402. 
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Chap.  T.  The  Court  of  Exchequer  Chamber  decided  in  favour  of 
^e(t-  -  the  defendant,  merely  stating  that  there  is  nothing  at 
common  law  to  prevent  the  owner  of  land  draining  his 
soil  if  it  is  necessary  or  convenient  for  him  to  do  so, 
though  he  might  by  grant,  express  or  implied,  oblige 
himself  to  suffer  the  underground  water  to  remain.  The 
case  of  Joi'deson  v.  Sutton,  Southcoates  and  Drypool  Gas 
Company  (b)  also  involved  the  right  to  support  for  land 
from  subjacent  water.  The  case  was  remarkable  from  the 
fact  that  the  support  was  afforded  by  what  was  called 
"  running  silt " — that  is,  a  stratum  of  sand  and  water 
mixed,  which,  if  a  hole  were  dug  in  the  earth,  would  ooze 
into  it  from  the  neighbouring  soil.  The  action  arose  from 
the  excavation  by  the  defendants  in  their  own  ground  of 
a  hole  they  were  making  in  order  to  erect  a  large  gasometer. 
The  running  silt  oozed  into  the  hole  from  the  adjoining 
property,  caused  the  surface  to  sink,  and  damage  to  some 
houses  to  result.  The  principal  point  of  difference  among 
the  judges  of  the  Court  of  Appeal  seemed  to  be  the  question 
how  the  running  silt  was  to  be  regarded,  which  depended 
on  the  fact  of  what  did  it  principally  consist — sand  or 
water;  that  is,  did  the  support  for  the  surface  result  from 
a  bed  of  sand  which  was  more  or  less  wet,  depending  upon 
the  amount  of  rain,  or  from  a  deposit  of  standing  water 
with  sand  in  suspension,  so  that  the  sand  suspended  had 
little  to  do  with  the  support,  which  was  really  afforded  by 
the  water?  This  question  of  fact,  though  essential  for 
the  determination  of  the  case  and  the  application  of  the 
law,  had  no  effect  in  evolving  any  new  rule  or  principle 
of  law.  Two  of  the  Lords  Justices,  affirming  the  opinion 
of  North,  •!.,  thought  that  the  plaintiff's  houses  were  to 
be  regarded  as  supported  by  a  bed  of  wet  sand  and  not 

(b)  (1898)  2  Ch.  614;    07  pm-ation,  (1906)  1  K.  B.  605  ; 

L.  J.,  Ch.  666  :  7'.'  L.  T.  478  :  77.  L.  J.,  K.  B.  J83;  94  L.  T. 

(1899)  2  Ch.  217;  68  L.  J.,  18 :  affirmed  on  other  grounds 

Ch.    457;     80     L.    T.    815.  (1907)  1  K.  B.  205  ;  77  L.  J., 

Fletcher   v.  Birkenhead  Cor-  K.  B.  218;  96  L.  T.  287. 
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by  ;i  stratum  of  water,  and  that  they  were  let  down  by  a 
shifting  of  such  sand  caused  by  the  removal  by  the  defen- 
dants of  sand  and  water.  This  being  so,  it  was  equivalent 
to  a  case  of  removal  of  adjacent  support  afforded  by  earth, 
and  the  defendants  were  responsible.  But  Vaughan 
Williams,  L.  J.,  thought  the  running  silt  ought  to  be 
Regarded  as  water  with  sand  in  suspension  only,  and  that 
it  had  all  the  qualities  of  water,  for  the  drainage  of  which 
the  defendants  were  not  liable,  on  the  authority  of 
Popplewell  v.  Hodkinson.  Lindley,  L.  J.,  said  that  that 
case  looked  like,  and  had  generally  been  regarded  as,  an 
authority  that  no  action  would  lie  for  merely  pumping 
water  which  caused  a  neighbour's  house  to  sink  ;  but,  he 
added,  he  was  not  satisfied  that  this  broad  question  could 
be  considered  finally  settled  by  that  or  any  other  decision, 
but  he  should  assume  in  the  defendants'  favour  that  an 
action  will  not  lie  for  damage  caused  by  pumping  water 
only(r). 


Chap. 
Sect. 


(c)  See  Trinidad  Asphalt 
Co.  v.  Ambard  (  (1899)  A.  C. 
594;  68  L.  J.,  P.  C.  114;  81 
L  T.  lo-M,  an  appeal  case  Erom 
Trinidad,  in  winch  pitch  found 
in  beds  in  a  solid  state,  but 
which  on  exposure  to  the 
atmosphere  by  digging  be- 
came semi-liquid,  was  likened 
to  water,  and  which  it  was 
attempted  to  invesl  with  the 
legal  incidents  of  water.  The 
defendant  dug  in  his  own  land 
up  to  the  boundary,  and  by 
thus  exposing  the  pitch  in  his 
neighbour's  land  caused  it  to 
liquefy  and  ooze  on  to  his  i  iwn 
ground  ;  he  then  duo-  it  up 
and  appropriated  it.  It  was 
held  that  pitch  was  not  in- 
vested with  the  incidents  of 
water,  but  was  a  mineral  and 
a  subject  of  property  and  that 


the  defendant  was  liable  for 
the  removal  of  the  adjacent 
support,  and  for  the  value  of 
the  pitch  taken.  See  also  the 
Salt  I  rnion,  Limited  v.  Brun- 
ner,  Alond  and  Company 
(tlDOin  iMv.h.  $22;  7U  L.  J!, 
K.  B.  55;  95  L.  T.  647),  in 
which  the  defendants,  owners 
of  a  shaft  in  Cheshire,  used 
the  shaft  for  pumping  brine 
from  their  mine,  and  in  so 
doing  drew  large  quantities 
of  brine  collected  in  the  plain- 
tiffs' mines  and  from  a  wider 
area.  The  plaintiffs  brought 
their  action  for  damages  and 
for  an  injunction  to  restrain 
the  defendants  from  Con- 
tinuing to  pump  brine,  and 
the      question     was      whether 

brine,  which  is  a  mixture  ol 

salt   and   water,    is  subject   to 
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Chap.  I.  Though,  therefore,  it  is  to  be  taken  as  a  general  rule 

_  _  that  the  fact  that  surface  land  is  supported  by  underground 

Support  I  mm  water  cannot  prevent  a  person  from  draining  his  ground, 
underground  .  x  .... 

water  to  and  so  removing  the  support  from  his  neighbour's  soil,  yet 

surface  water.  ^e  vn\e  [$  different  in  the  case  of  surface  water  supported 
by  underground  water  if  the  surface  water  is  in  a  defined 
and  regular  stream.  It  may  seem  that  this  matter  belongs 
rather  to  the  subject  of  rights  relating  to  underground 
water  than  to  rights  relating  to  support,  and  that  it  would 
be  more  proper  to  reserve  it  for  consideration  when  rights 
as  to  underground  water  are  discussed.  It  belongs  to  both, 
and  the  matter  will  be  referred  to  again  when  that  sub- 
ject is  under  consideration  ;  but  it  is  noticed  here,  in 
order  to  mark  the  distinction  that  has  been  made  between 
the  support  of  land  and  the  support  of  water  from  under- 
ground water.  In  the  case  of  the  Grand  Junction  Canal 
Company  v.  Shit  gar  (e),  the  facts  were  that  the  company 
had  the  right  to  use  the  water  of  a  stream  which  flowed 
from  a  pond  to  supply  their  canal.  The  defendant,  who 
represented  a  local  board  of  health,  made  a  drain  which 
collected  and  took  away  the  underground  water,  and  it 
seemed  that  by  so  doing  the  support  was  taken  away  from 
the  surface  water,  which  sank  to  a  lower  level,  and  the 
company's  supply  was  lessened.  The  Lord  Chancellor 
was  clearly  of  opinion  that  the  right  to  collect  underground 
water  must  be  treated  as  subordinate  to  the  rights  which 
other  persons  have  in  surface  streams  ;  and,  explaining  his 
reasons,  he  said  : — "  As  far  as  regards  the  support  of  the 
water,  all  one  can  say  is  this  :  I  do  not  think  Chasemore  v. 
Richards  (/'),  or  any  other  case,  has  decided  more  than 
this,  that  you  have  a  right  to  all  the  water  which  you  can 

the  laws    regulating    under-  elusion   that  the    defendants 

ground  waters  or  not.     Lord  had  committed  any  wrong. 

Alverstone,    0.  J.,   expressed  (e)  L.  R.,  0  Ch.  483;    24 

great  doubt,    bu1    under   the  L  T.  402. 

circumstances  of  the  case  was  I/    7  II.  L.  C.  349  ;  29  L.  J., 

unable   to  come    to   the  con-  Exch.  81. 
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draw  from  the  different  sources  which  may  percolate  under-  Chap.  I 
ground  ;  but  that  has  no  bearing  at  all  upon  what  you  may 
do  with  regard  to  water  which  is  in  a  defined  channel,  and 
which  you  are  not  to  touch.  If  you  cannot  get  the  under- 
ground water  without  touching  the  water  in  a  defined 
surface  channel,  I  think  you  cannot  get  at  it  at  all.  You 
are  not  by  your  operations,  or  by  any  act  of  yours,  to 
diminish  the  water  which  runs  in  this  defined  channel, 
because  that  is  not  only  for  yourself  but  for  your  neigh- 
bours also,  who  have  a  clear  right  to  use  it  and  have  it 
come  to  them  unimpaired  in  quality  and  undiminished  in 
quantity."  The  case  ofEn'/Iisli  v.  The  Metropolitan  Water 
Board  (g)  at  first  sight  seems  to  be  on  all  fours  with  the 
case  of  the  Grand  Junction  Canal  Company  v.  Shugar, 
but  there  is  an  important  distinction.  In  the  former  case 
no  water  from  the  surface  stream  was  drawn  away  directly 
by  the  defendants  so  as  to  reach  their  well,  from  which 
they  pumped  water.  They  only  got  water  percolating  at 
a  considerable  depth,  and  though  the  indirect  effect  of 
getting  that  percolating  water  caused  the  water  in  the 
stream  to  sink,  that  water  did  not  reach  their  well  and 
they  were  held  not  to  be  liable  for  the  damage  indirectly 
caused.  Keferring  to  Shugar 's  Case,  Lord  Alverstone,  C.  J., 
said:  "  I  have  myself  examined  the  report  of  the  Grand 
Junction  Canal  Company  v.  Shugar  in  the  Law  Times  (h), 
and  I  agree,  if  I  may  respectfully  say  so,  with  the  view 
of  that  case  taken  by  Vaughan  Williams,  L.  J.,  in  Jordeson's 
Case,  that  Lord  Hatherley  treated  Shugar's  Case  as  one  in 
which  there  was  direct  tapping  of  an  overground  stream 
flowing  in  a  defined  channel,  and  not  merely  percolating 
water  indirectly  affecting  the  surface  stream.  ...  I 
desire  to  say  that  if  I  had  been  satisfied  that  the  defendants, 
by  their  operations,  had  directly  drained  or  tapped  water 
from  the  brook  which  would"  otherwise  have  flowed  past 


(g)  (1907)  1  K.  B.  588  ;  76  (/*)  21  L.  T.  402. 

L.  J..K.B.  361;  96L.T.573. 
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Chap.  I.  the  plaintiff's  property,  I  should  have  applied  the  prin- 
-•  ciple  of  the  judgment  in  Shugar's  Case  and  have  given 
effect  to  the  opinion  which  I  expressed  in  delivering 
judgment  in  Salt  Unionv.Brunner,  Mond  &  Company  (i), 
that  the  abstraction  of  water  or  soil  by  the  direct  act  of 
an  adjoining  proprietor  may  afford  ground  for  action,  but 
having  regard  to  the  judgment  of  the  Exchequer  Chamber 
in  Popplewell  v.  Hodkinson  (,/'),  and  for  the  reasons  I  have 
given,  I  am  of  opinion  that  abstraction  or  diminution  of 
quantity  by  the  withdrawal  of  support  does  not  come 
within  the  same  principle."  These  decisions  only  refer 
to  injuries  to  surface  streams;  but  it  is  obvious  that 
damage  as  great  may  he  occasioned  by  causing  water  in 
a  reservoir,  a  well,  or  other  receptacle  to  sink  into  the 
ground,  as  by  drawing  off  the  water  of  a  stream,  and  it  is 
difficult  to  see  why  the  principle  on  which  the  decisions 
were  based  is  not  applicable  to  standing  water,  which  may 
be  of  immense  value  and  in  which  valuable  rights  may 
exist  (k). 


Easement  of 
support  for 
buildings. 


Hitherto  support  of  land,  either  in  its  natural  state  or 
when  affected  by  the  weight  of  buildings,  or  by  artificial 
excavation,  has  only  been  spoken  of;  but  besides  this, 
the  law  recognises  a  right  of  support  for  buildings  in- 
dependently of  the  land  on  which  they  stand.  This  is 
an  casement  of  vast  importance,  which  has  given  rise  to 
one  of  the  most  remarkable  cases  to  be  found  recorded  (I). 
This  is  not  the  proper  place  to  discuss  it,  as  the  point  of 
the  case  had  reference  to  the  mode  in  which  such  a  right 
can  be  acquired,  and  not  to  the  possibility  of  such  a  right 
existing  at  law,  for  nobody  denies  the  power  of  a  landowner 
to  create  such  a  right,  and  to  annex  it  to  his  land. 


(i)  (1906)  2  K.  B.  822  ;  76 
L.  J.,K.  B.  55;  95  L.  T.  647. 

(j)  L.  R.,-1  Ex.  248. 

(A)  Sec  post,  "  Water,"  p. 
L02. 

(I)   Angus     v.     Dalton,     3 


Q.  B.  1  >.  85 :  47  L.  J.,  Q.  B. 
163;  38L.  T.510:  4Q.B.D. 
L62;  48  L.J.,  Q.  B.  225;  l<> 
L.T.605:  6  App.Cas.  740;  50 
L.  J.,  Q.B.689;  44L.T.844. 
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The  natural  right  to  support  exists  in  respect  of  land      1  hap.  I. 
only,  and  not  in  respecl  of  buildings;  hut  a  right  to  sup-      N 
port  for  buildings,  both  from  adjacent  and  subjacent  land,  Support  tor 

.       ,  r,,,  •  •       •    1     buildings 

may  be  acquired  as  an  easement.  Inis  is  a  principle  £r0m  la 
which  has  been  repeatedly  recognised — as,  for  instance, 
in  the  following  passages  : — "  The  plaintiffs  in  the  first 
place  contend  that  every  owner  of  property  is  entitled, 
independently  of  user  or  giant,  and  as  a  natural  right  of 
property,  to  have  from  the  soil  belonging  to  adjoining 
owners  such  support  as  any  buildings  on  his  own  land 
require.  In  my  opinion  this  cannot  be  maintained.  In 
all  cases  in  which  the  right  of  lateral  support  for  buildings 
lias  been  considered  the  judges  have,  with  one  exception, 
which  I  will  presently  mention,  treated  the  right  to  lateral 
support  for  buildings  as  one  to  be  acquired  by  enjoyment 
or  grant — that  is,  an  easement.  This  is,  I  think,  the 
correct  view.  Every  owner  of  land  must  from  the  first 
have  had,  as  a  necessary  incident,  a  right  to  the  support 
from  his  neighbour  which  the  land  in  its  natural  state 
requires.  This  is  a  right  subject  to  which  all  property 
must  be  taken,  but,  independently  of  grant  or  right 
acquired  by  enjoyment,  no  one  can  have  a  right  to  throw 
a  greater  burden  on  his  neighbour  by  requiring  him  to 
support  artificial  erections  "  (m).  "  If  the  plaintiff  has 
enjoyed  the  support  of  the  land  of  the  defendant  for 
twenty  years  to  keep  up  his  house,  and  both  parties  knew 
of  that  support,  the  plaintiff  had  a  right  to  it  as  an  ease- 
ment, and  the  defendant  could  not  withdraw  that  support 
without  being  liable  in  damages  for  any  injury  that  might 
accrue  to  the  plaintiff  thereby  "  (»)•  It  has  been  thought 
that  some  distinction  exists  between  the  right  to  subjacent 

(m)  Angus   v.    DaLton,   [><•,•  12Q.B.p.  749  ;  20L.  J..Q.B. 

Cotton,  L.  J.,  4  Q.   B.  T>.  p.  p.  14.     Partridge  v.  Scott,  3 

1S-1  ;    is  1..  .1.,  1 ).  B.  p.  237  ;  M.  &  W.  220  ;  7   L  J.,  X.  S.. 

40  L.  T.  }>.  613.  Exch.  101.  Wyatt  v.  Harrison, 

(n)  Ride    \.  Thornborough,  3  B.  &  Ad.  871 ;  I  L.J.,N.S., 

per   Parke,   1'...    1'   Car.  A-  K.  K.  B.  237. 
250.     Humphries  v.  Brogden, 
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Chap.  I.  and  adjacent  support  for  a  house,  and  that  the  former  is 
a  natural  right,  while  the  latter  is  an  easement,  but  on 
no  principle  can  this  view  he  maintained.  In  Rogers  v. 
Taylor  (o),  which  was  an  action  for  damage  sustained  b}r  a 
house  through  subjacent  excavation,  Pollock,  C.  B.,  stated 
that  as  the  owner  of  surface  land  has  a  right  to  enjoy  it 
tor  all  the  purposes  for  which  it  is  ordinarily  applied,  and 
among  others  for  building  a  house,  he  would  not  say  that 
it  was  necessary  to  prove  a  prescriptive  right  to  support ; 
and  Watson,  B.,  said  that  there  appears  to  have  been  a 
distinction  drawn  in  all  the  cases  between  lateral  and  ver- 
tical support,  but  that  as  to  the  latter  it  has  always  been 
held  that  the  owner  of  the  surface  is  entitled  to  the  sup- 
port of  the  subsoil.  Cockburn,  C.  J.,  however,  appears  to 
have  thought  differently  ;  for,  in  summing  up  to  the  jury 
in  the  same  case  at  Nisi  Prius,  he  laid  it  down  that  the 
plaintiff  was  not  entitled  to  the  support  of  the  soil  unless 
for  twenty  years  the  messuages  had  received  that  support, 
by  which  the  right  might  be  acquired.  Of  these  opinions, 
that  of  Cockburn,  C.  J.,  seems  to  be  undoubtedly  correct. 
Support  for  buildings  is  an  easement  which  must  in  every 
case  be  acquired,  and  it  can  never  be  claimed  as  a  natural 
right.  No  authority  is  cited,  and  it  is  believed  none 
existed,  for  the  dicta  of  Pollock,  C.  B.,  and  Watson,  B., 
and  no  sufficient  reason  appears  why  a  surface-owner 
should  be  entitled  to  impose  an  additional  burden  on  a 
mine  owner  because  their  estates  happen  to  be  severed 
horizontally,  if  he  would  not  be  entitled  to  do  it  if  they 
were  severed  vertically  ;  in  both  cases  the  right  to  enjoy 
surface    land    for   all    the    purposes    to    which    land    is 

(o)  2  H.  &  N.  828  ;  27  L.  J.,  owners,  the  Court  was  of 
Excn.  17.">.  [n  Humphries  v.  opinioii  that  the  owner  of  the 
Brogden  L2  Q.  B.  ".">'.»  ;  20  surface,  while  unencumbered 
L.  f}.,  Q.  I'>.  10),  Lord  Camp-  with  buildings  and  in  its 
lull  said  thai  where  there  arc  natural  state,  is  entitled  to 
separate  freeholds,  from  the  have  it  supported  by  the  sub- 
surface1 of  the  land  and  the  jacent  mineral  strata, 
minerals  belonging  to  different 
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ordinarily  applied,  and  among  others  for  the  purpose  of  Chap  I 
building  houses,  must  he  the  same.  There  may  of  course 
he  circumstances  from  which  a  grant  of  a  right  to  support 
may  in  any  particular  case  he  implied,  as,  for  instance,  if 
a  landowner  grants  away  surface  land  with  a  house  upon 
it,  reserving  the  subjacent  mines,  hut  in  such  a  case  the 
right  would  unmistakably  he  an  easement  and  not  a 
natural  right.  In  Angus  v.  Dalton  (p),  Lord  Penzance 
said  that  if  the  matter  were  res  Integra  he  thought  it 
would  not  he  inconsistent  with  legal  principles  to  hold 
that  where  an  owner  of  land  has  used  his  land  for  an 
ordinary  and  reasonable  purpose,  such  as  placing  a  house 
upon  it,  the  owner  of  the  adjacent  (and  it  may  be  presumed 
he  meant  aJso  the  subjacent)  soil  could  not  be  allowed  so  to 
deal  with  his  own  soil  as  to  bring  his  neighbour's  house 
to  the  ground,  on  the  principle  of  the  maxim,  Sic  utere  tuo 
ut  alienum  non  laedas  ;  but,  if  this  were  so,  the  obligation  to 
refrain  from  destroying  the  house  would  not  be  an  obliga- 
tion arising  from  a  natural  right  of  the  surface  owner,  but 
from  the  general  principle  of  law  that  a  man  may  not 
injure  his  neighbour.  In  the  case  of  Harris  v.  Rydincj  (q), 
the  houses  had  been  built  on  the  surface  after  severance  of 
the  mines,  and  Parke,  B.,  said: — "  It  becomes  unnecessary 
to  inquire  whether  or  not  he  was  bound  to  leave  support 
for  an  additional  superincumbent  weight  upon  the  surface  ; 
probably  he  would  not  be ; "  clearly  showing  that  his 
opinion  was  that  the  right  to  support  for  the  buildings 
must  be  acquired  as  an  easement,  and  that  there  was  no 
natural  right  to  it. 

Besides  the  support  which  buildings  receive  from  land,  Support  for 
whether    subjacent    or   adjacent,  it   frequently    happens,  frJJn™uilcl- 
especially  when  they  are  old,  that  they  receive  support  ings. 
from  other  buildings  adjoining  them.     In  many  cases  a 
right  to  the  continuance  of  such  support  may  be  gained. 

(p)  6App.Cas.  p.  804;  50  5  M.  &    W.   p.   71  ;    8 

L.  J.,  Q.  B.  p.  737.  L.  J.,  N.  S.,  Exch.  p.  185. 
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There  has,  however,  been  considerable  doubt  as  to  the 
means  by  which  this  right  can  be  acquired,  as  to  which 
much  will  have  to  be  said  in  the  next  chapter.  It  is 
sufficient  here  to  notice  this  as  another  easement  which 
may  lawfully  be  acquired  b}r  an  owner  of  buildings. 

While  touching  upon  this  subject,  it  maybe  mentioned 
(though  it  is  rather  beyond  the  scope  of  this  treatise)  that 
the  mere  fact  of  contiguity  of  buildings  imposes  an  obliga- 
tion on  the  owners  to  use  due  care  and  skill  in  removing 
the  one  building  not  to  damage  the  other,  even  though 
no  right  to  support  has  been  acquired  (r) ;  but  there  is  no 
obligation,  in  the  absence  of  statutory  provision,  upon  the 
owner  of  the  building  about  to  be  removed  to  shore  up 
the  other  building  (s),  or  to  give  the  owner  of  the  other 
building  notice  of  the*  intention  to  remove  his  own(f). 
Although  the  fact  of  contiguity  of  buildings  raises  an 
obligation  to  use  care  and  skill  in  removing  one  not  to 
injure  the  other,  that  obligation  cannot  arise  if,  from 
the  circumstance  of  the  latter  building  being  under- 
ground, the  party  removing  the  former  has  no  notice  of 
its  existence,  for  one  degree  of  care  would  be  required 
where  no  vault  or  building  exists  and  the  soil  is  left  in  its 
natural  and  solid  state,  another  where  there  is  a  vault,  and 
another  and  still  greater  degree  of  care  would  be  required 
where  the  adjoining  vault  is  of  a  weak  and  fragile  con- 
struction (a),  and  it  would  be  impossible  to  ascertain  the 
precise  degree  of  care  required  in  the  absence  of  notice  of 
the  existence  of  the  building. 


Right  to  As  the  right  to  support  for  land  is  a  natural  right,  the 

^suuDort       owner  of  surface  land  who  is  entitled  thereto  may  confer 

upon  the  owner  of  the  subjacent  minerals  an  adverse  right 


(V)  T)odd  v.  Holme,  I  A.  & 
E.  I'.):;. 

(s)  Peyton  v.  Corporation  of 
London,  9  B.  &  C.  725. 

(t)  Chadicick   v.    Trotccr,  I) 


Bing.,X.  C.  1;  8L.J,N.S, 
Exch.  286. 

(u)  Chadtoick  v.  Trower,  (3 
Bing.,  N.  C.  1;  8L.J.,N.  S., 
Exch.  2SG. 
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entitling  him  to  disturb  and  let  down  the  surface  land  Chap.  1. 
when  mining;  the  right  to  do  this  is  an  easement.  There 
have  been  several  cases  of  great  authority  establishing  this 
fight,  and  the  result  was  summed  up  by  Baggallay,  L.  J., 
in  the  casr  of  Bell  v.  Love  (v),  in  the  following  terms: — 
"  The  respective  rights  of  the  owners  of  surface  lands,  and 
of  the  owners  of  minerals  underlying  such  surface,  have  of 
Late  years  been  the  subject  of  much  discussion  ;  and  it  has 
been  clearly  established  by  a  series  of  decisions  of  the 
House  of  Lords  in  the  cases  of  Roiobotham  v.  Wilson  (w), 
Duke  of  Buccleuch  v.  Wakefield  (x),  and  Buchanan  v. 
Andrew  (y),  that,  although  the  'prima  facie  right  of  the 
owner  of  the  surface  is  to  have  his  surface  supported,  and 
the  prima  facie  right  of  the  owner  of  the  minerals  to  get 
them  is  limited  to  getting  them  in  such  a  manner  as  not 
to  occasion  injury  to  the  owner  of  the  surface,  such  prima 
facie  rights  may  nevertheless  be  materially  modified,  to 
the  extent  even  of  authorising  the  owner  of  the  minerals 
to  disturb  or  let  down  the  surface,  by  contract  between 
the  respective  owners,  or  those  through  whom  the}'  claim; 
and  that  it  is  immaterial  whether  such  contract  arises  out 
of  a  covenant  or  reservation  in  a  deed  or  out  of  the  pro- 
visions of  an  Act  of  Parliament  giving  legislative  effect  to 
arrangements  come  to,  or  presumed  to  have  been  come 
to,  by  the  parties.  In  every  case,  however,  in  which  the 
owner  of  the  minerals  claims  any  rights  in  respect  of 
getting  them,  in  excess  of,  or  other  than,  the  primd  facie 
right  of  getting  them  without  causing  injury  to  the  owner 
of  the  surface,  the  origin  and  nature  and  extent  of  such 

(v)  10  Q.  B.  I),  p.  558;  52  9  App.  ('as.  286;   53  L.  J., 

L.  J.,  Q.  B.  p.  295  ;  48  L.  T.  Q.  Li.  257  ;  51  L.  T.  1.     See 

p.  594.    This  case  was  taken  also     Mundy      v.    Duke    of 

on   appeal   to   the   House    of  Rutland,  2-"'>  ('h.  1).  81. 
Lords,  when  it  was  held  that         (tr<  *   II.    L.   C.   348;    30 

the    subjacent      mine  owners  L,.  J.,  Q.  B.   !!•  ;    2  L.  T.  642. 
had  no  right  under  the  Ad  in         (a    L.   R.,  I   II.  L.  377;  39 

question  to  v.  lines  so  L.  J.,  Ch.  141;  23  L.  T.  L02 

as  to  let  down  the  surface  : —         iv    I-  !>'■■  -  EL  L.,  Sc.  286. 
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!hap.  I.  rights  must  be  clearly  defined  by  some  grant  or  equivalent 
"eck  -"  assurance,  in  the  absence  of  which  the  presumption  is  in 
favour  of  the  right  of  the  owner  of  the  surface  to  support." 
In  the  case  of  Butterknowle  Collier)/  Company  v.  Bishop 
Auckland  Industrial  Co-operative  Company  (z),  Lord 
Loreburn,  L.  C,  said  that  wherever  the  minerals  belong 
to  one  person  and  the  surface  to  another,  the  law  pre- 
sumes that  the  surface  owner  has  a  right  to  support 
unless  the  language  of  the  instrument  regulating  their 
rights,  or  other  evidence,  clearly  shows  the  contrary,  and 
that  in  order  to  exclude  a  right  of  support  the  language 
used  must  unequivocally  convey  that  intention,  either  by 
express  words  or  by  necessary  implication,  and  his  Lord- 
ship then  gave  various  instances  in  which  the  language 
of  deeds  was  such  as  apparently  to  justify  the  letting  down 
of  the  surface  land  when  mining,  but  in  which  they  had 
been  construed  so  as  not  to  give  that  right,  so  careful 
have  the  Courts  been  to  preserve  the  right  of  support 
for  the  surface  owner  if  possible.  Speaking  of  this  ease- 
ment, Lord  Wensleydale  said,  in  the  case  of  lloicbotham 
v.  Wilson  (a),  in  the  House  of  Lords  : — "  I  do  not  feel 
any  doubt  that  this  was  the  proper  subject  of  a  grant,  as 
it  affected  the  land  of  the  grantor  ;  it  was  a  grant  of  the 
right  to  disturb  the  soil  from  below,  and  to  alter  the 
position  of  the  surface,  and  is  analogous  to  the  grant  of 
a  right  to  damage  the  surface  hy  a  way  over  it ;  and  it 
was  admitted  at  your  Lordships'  Bar  that  there  is  no 
authority  to  the  contrary."  It  is  open  to  question,  how- 
ever, whether  it  is  right  to  speak  of  this  easement  as  "a 
proper  subject  of  a  grant,"  or  to  compare  it  wTith  a  right 
of  way.  When  it  is  borne  in  mind  that  the  right  of  the 
owner  of  the  surface  is  to  have  his  land  supported,  a  deed 
conferring  a  right  to  destroy  support  and  let  down  the 

(*)  (1906)  A.  C.  p.  309  ;  75  p.  645.     Murehie  v.  Black,  19 

L.  J.,  Ch.  p.  543;  94   L.  T.  C.  B.,  N.  S.  190;  34  L.  J., 

797.  C.  P.  337.     Sitwell  v.  Earl  of 

(a)  8  H.  L.  C.  p.  362 ;  30  Londesborough,  (1905)  1  Cm 

L.  J.,  Q.  B.  p.  53  ;  2  L.  T.  460 ;  75  L.  J.,  Ch.  254. 
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surface  would  probably  rather  take  the  form  of  a  release      Chap.  I. 

of  the  right  of  support  than  of  a  grant  of  a  right  to  destroy 

it:  the  landowner  has  aright  which  he  wishes  to  abandon, 

he  has  not  any  active  right  or  power  which  he  wishes  to 

confer  on  the  owner  of  the  minerals  ;  he  wishes  to  remove 

a  restriction  on  the  mine  owner's  power  of  working,  and 

not  to  give  him  power  to  do  something  on  his  land. 

Besides  the  cases  above  mentioned,  there  have  been 
several  others  before  the  Courts,  in  which  a  right  to  let 
down  the  surface  of  land,  and  even  to  do  so  to  the  injury 
of  buildings,  has  been  maintained,  it  appearing  by  deeds 
of  conveyance  or  leases,  in  which  mines  and  the  right  to 
work  them  have  been  granted  or  reserved,  to  have  been 
the  intention  of  the  parties  that  the  mining  owner  should 
have  the  right  to  remove  all  the  minerals  and  destroy  all 
the  support  under  the  superincumbent  land  (b). 

The  same  principle  applies  in  the  case  of  one  stratum 
of  coal  in  a  mine  supported  by  another  at  a  lower  level  (c). 

WATER. 

There  are  three  classes  of  rights  in  connection  with  Easements  in 
water :— 1.  Rights  relating  to  the  flow  of  water.    2.  Rights  S  waS. 
relating  to  purity  of  water.    3.  Rights  relating  to  the  taking 
of  water  for  use  and  consumption.     Each  of  these  classes 
will  be  considered  separately. 

Before  this,  however,  it  should  be  observed  that  there  Naturaland 
is  much  difference  between  natural  and  artificial  streams  streams. 

(b)  Smith  v.   Darby,  L.  R.,  Q.  B.  D.  159  ;  49  L.  J..  Q.  B. 

7  Q.  B.  716  ;   42  L.  J.,  Q.  B.  262  ;  42  L.  T.  510.     Dixon  v. 

140.  Eadon  v.  Jcffcocl;,  L.  K.,  White,  8  App.  Cas.  8:Y-k 

7  Exch.  379  ;  42  L.  J.,  Exch.  (c)     Butterlei)        Company, 

36 ;  28  L.  T.  273.     Aspdenv.  Limited     v.    New     Hucknall 

Seddon,  L.  R.,  10  Ch.  394 ;  44  Colliery    Company,     Limited, 

L.  J.,  Ch.  359;  32  L.  T.  115.  (1908)' 2  Ch.  175;  77    I..  J., 

Same  v.  Same,  1  Exch.  D.  496  ;  Ch.  746  :  (1909)  1  1  !h.  37  ;   7  3 

46  L.  J.,  Exch.  353  ;  34  L.  T.  L.  J.  Ch.  63  ;  99  L.  T.  8 1  3, 
906.      Gill    v.    Dickinson,    5 
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and  the  rules  of  law  relating  to  them  ;  it  is  therefore 
necessary  to  distinguish  the  one  kind  of  streams  from  the 
other.  In  practice  this  is  frequently  a  very  difficult  thing, 
for  many  natural  streams  have,  for  manufacturing  or  other 
purposes,  heen  so  diverted  or  altered  as  almost  to  have  lost 
their  original  character;  and  many  streams,  originally 
artificial,  have,  from  age  or  other  circumstances,  become 
in  appearance  and  every  other  characteristic  so  closely 
assimilated  to  natural  streams  as  to  be  practically  indis- 
tinguishable from  them.  Whether  a  stream  is  natural  or 
artificial  must  in  eveiy  case  that  arises  he  determined  on 
the  facts;  but,  as  a  general  principle  is  necessary  for  a 
guide,  it  may  be  laid  down  that  a  natural  stream  is  one 
which  arises  at  its  source  from  natural  causes,  and  flows 
in  a  natural  channel ;  and  that  an  artificial  stream  is  one 
that  arises  by  the  agency  of  man,  or,  though  arising  from 
natural  causes,  flows  in  a  channel  made  by  man. 

( Questions  may  arise  involving  the  consideration  whether 
moving  water  can  be  called  a  stream,  and  whether  it  is  of 
such  a  character  that  rights  incident  to  streams  are  attached 
to  it.  Lord  Watson  (d)  defined  the  word  "  stream  "  as  in 
its  primary  and  natural  sense  a  body  of  water  having,  as 
such  body,  a  continuous  flow  in  one  direction,  and  added 
that  water,  whether  falling  from  the  sky  or  escaping  from 
a  spring,  which  does  not  flow  onward  with  any  continuity 
of  parts,  but  becomes  dissipated  in  the  earth's  strata  or 
otherwise,  cannot  with  any  propriety  be  described  as  a 
stream. 

The  word  "  watercourse  "  is  frequently  used  to  mean  a 
stream  of  water,  but  the  word  is  ambiguous,  and  therefore 
objectionable  when  used  in  the  sense  of  a  body  of  moving 
water.  Besides  this  use  of  the  word  it  is  also  employed 
to  designate  either  the  bed  or  channel  in  which  a  stream 
flows,  or  an  easement  in  connection  with  water  ;  but  it  is 


(d)   McNab     v.    Robertson, 

(1897)  A.  C.  p.  134  ;  66  L.  J., 


P.  C.  p.  28  ;  75  L.  T.  p.  667, 


WATER.  81 

conceived  that  it  can  be  used  correctly  to  designate  the      I  bap.  I. 
bed  or  channel  only,  and  speaking  of  the  stream  itself,  ._      "''*•  "• 
that  is  the  body  of  moving  water,  or  of  an  easement,  as  a 
watercourse  is  not  strictly  correct.     A  racecourse  means 
the  ground  over  which  a  race  is  run,  not  the  race  that  is 
run  over  it,  nor  the  right  of  running  there.     The  ambi- 
guity in  the  use  of  this  word  was  referred   to   by  Jessel, 
M.  11.  in  the  case  of  Taylor  v.  Corporation  of  St.  Helens  (e). 
The  word  was  used  in  a  deed  which  had  to  be  construed. 
He    said  "  A   grant  of  a  watercourse  in  law,  especially 
when  coupled  with  other  words,  may  mean  certainly  one 
of  two  things,  if  not  one  of  three  things.     It  may  mean 
the  easement  or  the  right  to  the  running  of  water  ;  it  may 
mean  the  channel,  pipe,  or  drain  which  contains  the  water  ; 
and  it  may  mean  the  land  over  which  the  water  flows. 
Which  it  does  mean  must  be  shown  by  the  context,  because 
if  there  is  no  context,  I  apprehend  it  would  not  mean 
anything  but  the  easement.     I  do  not  see  how  '  water- 
courses '  })er  sc  and  standing  alone,  without  explanation, 
can  mean  anything  but  the  flow  of  water  ;  but  as  to  that, 
it  has  been  said  that  it  has  two  meanings  independently 
of  the  context."     The  word  "  stream  "  is  therefore  used 
in  this  treatise  in  preference  when  the  body  of  moving 
water  is  meant. 

That  a  stream  which  flows  by  the  operation  of  nature  Water  from 
only,  and  in  a  natural  course,  is  a  natural  stream,  there  source  in 
can  be  no  doubt ;  and  there  is  also  no  doubt  but  that   a  natural  or 
stream  which  flows  from  a  natural  source,  and  in  a  channel  course, 
of  a    permanent  character  made  b}r  man,  must  in  most 
instances  be  deemed  a  natural  stream  ;  and  there  ma}-  be  Water  from 

cases  in  which  the  rights  incident  to  a  natural  stream  mav 

°  source  in  arti- 

be  conferred  by  law  on  the  owners  of  land  adjacent  to  an  ficial  course, 
artificial  watercourse    supplied   with    water   by  artificial 
means  if  of  a  permanent  character  (/).     Until  the  ca^ 

(e)  6  Ch.  D.  264;  46  L.  J.       Pollock,  C.  B.,  and  ChanneU, 

Ch.  p.  8G0;  37  L.  T.  p.  255.        B.,  L.  R.,  2  Exrh.  p.   II;  36 

(/)  NvMall  v.  Bracewell,  per      L.  J.,  Exch.  p.  6.    Sitteliffe  v. 

E.  G 
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Chap.  I.     of  Holker  v.  Porritt(g),  there  was  no  actual  decision  on 


s-.-t.  -j 


tbis  point,  reference  having  only  been  made  to  it  by 
judges  incidentally  during  arguments  or  judgments  as 
expressions  of  opinion,  but  in  that  case  the  question 
arose,  and  after  being  fully  discussed,  judgment  upon  it 
was  given  by  the  Court  of  Exchequer.  In  that  case  it 
appeared  that  a  natural  stream  at  a  certain  point  divided 
itself  into  two  parts,  one  of  which  flowed  naturally 
to  a  trough  for  watering  cattle,  and  thus  was  a  natural 
stream.  At  that  point  the  water,  after  filling  the  trough, 
escaped  without  any  defined  course  on  to  land  farther 
on,  where  it  dispersed,  partly  sinking  into  the  ground, 
and  partly  running  away  in  small  rills.  More  than  twenty 
years  before  the  action,  the  owner  of  the  land  made  a 
reservoir  to  collect  the  scattered  water,  and  from  that 
made  an  underground  drain  to  a  mill,  and  tbe  water 
flowed  thence  to  a  river.  The  question  was,  whether 
all  the  rights  commonly  belonging  to  owners  of  land  on 
the  banks  of  a  natural  stream  were  annexed  to  the  stream 
in  the  drain  below  the  reservoir.  Here  it  was  quite  clear 
that  the  drain  was  an  artificial  watercourse  ;  but  the  water 
flowed  from  a  natural  source,  and  till  it  entered  the  reser- 
voir undoubtedly  formed  a  natural  stream,  and  before  the 
drain  was  laid  down  it  flowed  naturally  over  the  land  where 
the  drain  was  laid,  though  not  in  a  defined  course,  or  sank 

Booth,    32  L.  J.,  Q.  B.   136.  appear  to   show  that,  in   his 

Baily  v.  Clark,  Son  and  Mor-  opinion,  a  canal  is  not  a  stream 

land,  (1902)  1   Ch.  (549;    71  of  such  a  character  that  the 

L.    J.,   Ch.   396 ;     86    L.   T.  rights  which  the  law  annexes 

309.    Wliitmores  (Edenbridge),  to   natural  streams  would  be 

Limited  v.  Stanford,  (1909)  1  annexed  to  it. 

Ch.  427  ;  78  L.  J.,  Ch.  144  ;  (g)  L.  R.,  8  Exch.  107 ;  42 

99  L.  T.  924.      In  Nield   v.  L.  J.,  Exch.  85.    In  the  Ex- 

London   ami   "North -Western  chequer  Chamber  (L.  R.,  10 

Bailway  Company  (L.   K.,  JO  Exch.    59  ;    44   L.  J.,    Exch. 

Exch.  4;  44  L.  J.,  Exch.  15),  52),  the    Court   affirmed   the 

the      expressions     used      by  decision  of  the  Court  below, 

Ampldett,     B.,   at     the    com-  but  on  different  grounds, 
lncnceuient   of    his   judgment 


WATER.  89 

int.)  the  ground.     The  only  effect  of  the  drain,  therefore,     Ohap.  r. 
was  to  collect  and  conduct  the  water  in  a  defined  course  — '  — 

through  the  land  where  it  would  otherwise  have  trickled 
indefinitely,  and  not  to  bring  an  altogether  new  stream 
through  land  which  would  otherwise  have  been  free  from 
the  water ;  and  the  Court  held  that,  under  these  circum- 
stances, all  the  rights  usually  belonging  to  owners  of 
land  on  the  banks  of  natural  streams  were  conferred  upon 
the  owners  of  the  land  through  which  the  drain  passed, 
and  presumably  the  owner  of  the  drain  was  saddled  with 
reciprocal  obligations.  The  reasoning  of  Kelly,  C.  B.,  in 
his  judgment  was  this: — "What  in  the  contemplation 
of  law  is  the  nature  of  this  artificial  stream  or  tunnel  ? 
Suppose  that,  instead  of  a  tunnel  conveying  the  water 
into  what  are  now  the  plaintiff's  premises,  Walker  (who 
made  the  drain  and  then  was  owner  of  the  land)  had  cut 
an  open  drain,  and  so  made  a  stream  visible  on  the  surface 
passing  through  his  land,  and  on  into  the  Irwell  (the 
river  from  which  the  supply  of  water  originally  came). 
If  he  had  done  so,  I  am  of  opinion  that  he  or  anyone 
claiming  under  him,  through  whose  property  this  open 
stream  passed,  would  have  been  as  much  entitled  to  the 
water  running  along  it  as  if  he  had  been  the  owner  of 
land  on  the  bank  of  the  stream,  between  E  (the  point 
where  the  natural  stream  divided)  and  the  trough.  It 
would  have  been  a  mere  continuance  of  the  stream.  But 
the  cases  upon  this  subject  establish  the  proposition  that 
there  is  no  difference  in  the  contemplation  of  law  between 
a  stream  visible  to  the  eye  and  a  stream  conducted  through 
a  tunnel,  nor  any  difference  in  the  rights  which  may  be 
acquired  in  them  respectively.  If  this  is  so,  on  what 
ground  is  there  any  difference  between  the  rights  of  the 
plaintiff  in  the  stream,  which  now  flows  to  him  through 
a  tunnel,  and  the  rights  which  he  would  have  had  in  an 
open  stream  passing  into  and  through  his  land  ?  I  think 
there  is  none."  Martin,  B.,  said  : — "  Walker,  therefore, 
was  entitled  to  have  the  stream  flow  in  its  ordinary  course 

a  2 
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Chap.  I.  down  to  the  place  where  the  trough  stood,  and  beyond 
t-  _  which,  twenty-five  years  ago,  it  was  not  continued  in  a 
defined  channel  to  the  Irwell,  but  was  allowed  to  dissipate 
itself  over  the  surface  of  the  ground.  Now,  that  state  of 
things  was  exactly  as  if  a  stream  lost  itself  in  a  marsh  or 
swamp,  a  haunt  for  snipe  and  wild  fowl,  but  not  turned  to 
any  agricultural  purpose.  And  I  am  of  opinion  that  if 
a  proprietor  in  such  a  case  expends  his  labour  in  cutting 
a  course  for  the  water,  he  acquires  a  right  analogous  to 
that  which  he  would  have  if  that  course  had  been  a  natural 
stream ;  and  that  no  distinction  can  be  made  between  a 
natural  stream  and  a  watercourse  made  to  drain  land 
and  to  carry  down  the  water  to  its  natural  destination." 

Another  case,  more  recent  than  Holker  v.  Porritt,  in 
which  this  point  was  directly  raised,  is  Roberts  v. 
Richards  (1i).  The  plaintiff  was  owner  of  a  farm  which 
derived  its  water  supply  from  a  small  stream  which 
originated  in  a  natural  well  or  spring  in  the  plaintiff's  land, 
flowed  for  some  distance  through  the  plaintiff's  land,  then 
entered  the  defendant's  land,  through  which  it  flowed  for 
some  distance,  and  then  again  entered  the  plaintiff's  land 
and  supplied  his  house  and  farm.  The  stream  had 
apparently  flowed  in  this  channel  from  time  immemorial ; 
and  it  was  proved  in  evidence  that,  for  seventy  j^ears  and 
upwards  prior  to  1879,  the  plaintiff  and  his  predecessors 
in  title  had  had  substantially  the  sole,  exclusive  and  unin- 
terrupted enjoyment  and  use  of  this  watercourse,  and  that 
the  only  use  which  the  defendant  had  ever  made  of  it  was 
that  two  cows  and  a  horse,  which  from  time  to  time  were 
depastured  on  his  land,  had  drunk  the  water.  The  defen- 
dant had  recently  erected  some  houses  on  his  land,  and  by 
means  of  a  pipe  from  the  stream  where  it  passed  through 
his  land  had  conducted  all  the  water  to  them,  and  entirely 
deprived  the  plaintiff  of  his  supply.  The  plaintiff  endea- 
voured to  show  that  the  part  of  the  watercourse   in  the 

(h)  50  L.  J.,  Ch.  297  ;  44  L.  T.  271. 
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defendant's  land  was  artificial,  and  that  he  had  a  prescriptive     Chap.  I. 

right  to  the  use  of  the  whole  of  the  water,  while  the  defen-  ct'  2f 

dant  contended  that  the  stream  was  natural,  or  that  even  if 

artificial  the  construction  of  the  course  and  circumstances 

were  such  that  it  must  he  regarded  as  natural,  and  that  all 

the  rights  incident  to  a  natural  stream  belonged  to  him. 

Hall,  V.-C,  thought  that  as  no  one  could  tell  when  the 

artificial  part   (if  any)  of  the  watercourse  was  made,  and 

as  there  had  been  from  time  immemorial  a  channel  from 

the  spring  to  the  farm,  the  watercourse  must  be  deemed 

to  be  natural.     The  learned  judge  then  referred  to  Holker 

v.  Porritt,  NuttaU  v.  Bracewdl{i),  and  Sutcliffe  v.  Booth  (j), 

and  continued  : — "  It  appears  to  me  a  reasonable  and  the 

sound  construction  in  this  case  that  if  this  watercourse 

was  in  part,  or  I  should  say  even  wholly,  artificial,  it  was 

made  so  as  to  give  all  the  rights  of  a  riparian  proprietor 

to  all  the  riparian  proprietors,  or  at  all  events  to   the 

defendant's  predecessors  in  title,  who  allowed  it  to  be 

made  through  their  land.     It  is,  I  think,  a  reasonable  and 

sound  construction  that  the  defendant's  predecessors  in 

title  and  their  successors  were  to  have  all  the  rights  of, 

and  to  be  considered,  riparian  proprietors.     Such  rights 

have  been  in  part  enjoyed — namely,  by  cattle  having  drunk 

of  the  stream.     I  refer  such  drinking  to  the  exercise  of 

that  right   of  a   riparian   proprietor  as    such ;    there    is 

nothing  to  refer  it  to  any  other  title.     So,  likewise,  I  refer 

the  plaintiff's  taking  water  for  cattle  and  for  domestic  use 

to  the  exercise  of  the  rights  of  a  riparian  owner  ;  beyond 

those  rights  he  has  not  had  any  enjoyment."     In  another 

case  there  was  a  natural  spring  which  many  years  before 

had  been  covered  over  by  a  building  and  made  to  rise  up 

in  a  stone  well,  and  thus  the  water  passed  through  an 

artificial  erection  or  course  for  a  short  distance,  when  the 

water  again   flowed   in   its   original    natural  bed.      This 

alteration  in  the  original  state  of  things  was  held  not  to 

(i)  L.   R.  2    Exch.  1;    3G         (j)  32  L.  J.,  Q.  B.  136. 
L.  J.,  Exch.  1;  15  L.  T.  313. 
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Chap.  I.     make  the  stream  artificial  or  to  destroy  the  natural  rights 

kec^  -•      of  riparian  proprietors  (k) . 

These  decisions  are  undoubtedly  of  great  importance, 
and  it  will  be  a  matter  of  considerable  interest  to  see  how 
far  the  principle  involved  in  them  is  applied  to  future 
cases.  In  many  instances,  no  doubt,  substantial  justice 
will  be  obtained  by  its  application ;  but  that  an  under- 
ground pipe  made  by  a  landowner  to  convey  water  to  a 
mill,  or  a  small  stream  made  to  convey  water  to  a  farm, 
can  in  any  case,  or  after  any  length  of  time,  be  deemed 
a  natural  watercourse,  and  that  it  shall  invest  the  owner 
as  against  other  landowners,  it  may  be  miles  away,  with 
the  important  rights  which  the  law  annexes  only  to  natural 
streams,  is,  without  doubt,  a  serious  proposition.  The 
matter,  too,  is  not  only  of  importance  as  it  affects  others 
than  the  owner  of  the  pipe  or  stream,  but  as  it  affects  him 
also  ;  for  if  he  becomes  entitled  to  the  rights  of  an  owner 
of  land  on  the  banks  of  a  natural  stream,  he  must  also  be 
saddled  with  the  obligations  attendant  upon  that  position, 
and  it  will  probably  often  happen  that  those  obligations 
will  in  their  effect  be  extremely  burdensome  and  render 
his  situation  very  detrimental  to  his  interests.  Thus,  he 
will  not  be  entitled  at  any  time  to  take  up  the  pipe  or 
drain  and  stop  the  flow  of  the  water,  or  to  alter  its  direc- 
tion so  as  to  deprive  other  persons  lower  down  the  stream 
of  their  usual  supply ;  and  he  will  not  be  able  to  use  the 
water  for  any  purpose  other  than  an  owner  of  land  on  the 
banks  of  a  natural  stream  would  be  entitled  to  use  it — 
that  is,  simply  for  the  benefit  of  or  in  connection  with  the 
land  adjoining  the  stream;  and  it  is  easy  to  see  that  many 
instances  may  occur  in  which  an  estate  may  become 
saddled  with  a  heavy  burden  through  the  making  of  a 
drain  which  the  owner  only  intended  for  his  own  benefit, 
and  possibly  to  serve  a  purpose  really  temporary,  though 
in  its  character  permanent. 

(fc)  Mostyn  v.  Athevton,  (1899)  2  Ch.  360 ;  68  L.  J.,  Ch. 
629  ;  81  L.  T.  356. 
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When  a  stream  is  natural  there  can  be  no  doubt  that  all     <  hap.  1. 
water  which  flows  into  it  becomes  a  part  of  that  stream, 


and  subject  to  the  same  natural  rights  as  the  rest  of  the  Al"t 

•>  °  ly  to 

water,  and  that  it  makes  no  difference  that  the  water  so  n 
flowing  to  the  natural  stream  was  sent  down  by  artificial 3 
means ;  but  though  the  artificial  supply  thus  becomes 
subject  to  natural  rights,  those  natural  rights  cannot 
attach  till  the  water  reaches  and  becomes  part  of  the  natural 
stream,  nor  can  they  hinder  the  person  who  gives  the 
artificial  supply  from  stopping  it  (/). 

It  was  observed  a  few  pages  back  that  there  is  much  Natural 
difference  between  natural  and  artificial  streams  regarding  ea^ement8  in 
rights  connected  with  water.  The  difference  is  that  there  are  water, 
certain  natural  rights  which  belong  to  all  owners  of  land 
abutting  on  a  natural  stream  which  are  incident  to  the 
ownership  of  the  land,  but  there  are  no  such  rights  incident 
to  the  ownership  of  land  abutting  on  an  artificial  stream  (m), 
except  possibly  in  cases  of  watercourses  designed  to  be 
permanent  with  a  permanent  supply  of  water.     Except  in 
such  cases  rights  similar  to  natural  rights  may  be  acquired 
in  artificial  streams,  but  they  are  easements  and  not  natural 
rights.     Easements  may  be  created  in  both  natural  and 
artificial  streams. 

With  reference  to  the  law  of  water  we  constantly  find  ••  Riparian  " 
the  expression  "riparian"  applied  to  land  abutting  on  proprietors,  ' 
streams  or  to  rights  in  the  water.      Before    proceeding  and  rights. 
further,  therefore,  it  should  be  stated  that  land  abutting 
on  a  stream,  whether  natural  or  artificial,  is  commonly 
called  "  riparian  land,"  and  hence  the  owners  of  that  land 
are  called  "  riparian  owners,"  or  "  riparian  proprietors," 
and  that  the  natural  rights  which  have  been  referred  to  are 
called  "  riparian  rights."     The  expression,  when  applied  to 
lights,  however,  is  used  exclusively  to  denote  the  natural 

(I)  Wood  v.  Waud,  3  Exch.      Parke,  1>.,    11    Exch.  p.  382. 

p.  779;  18  L.  J.,  Exch.  p.  ."ill.      Sampson  v.  Hoddinott,  I  C.  B., 

(m)  Raicstron  v.  Taylor,  per      X.  S.  51)0  ;  26  L.  J.,  C.  P.  14  8. 
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Chap.  I.     rights  incident  to  land  abutting  on  natural  streams,  and 
''  not  to  easements  which  a  riparian  owner  may  have  in  a 


stream  either  natural  or  artificial. 

Riparian  With  regard  to  riparian  rights  in  streams  and  rivers,  it 

tidal  and         nas  been  questioned  whether  such  rights  exist  in  public 
navigable        navigable  and  tidal  rivers,  as  well  as  in  streams  of  a  private 

rivers 

kind.  There  are,  it  is  almost  needless  to  say,  great  and 
material  distinctions  between  these  two  kinds  of  waters  ; 
in  the  former  there  are  public  rights,  including  the  public 
right  of  transit,  which  do  not  exist  in  private  streams  ; 
and,  moreover,  the  soil  of  a  tidal  and  navigable  river  is 
generally,  if  not  always,  vested  in  the  Crown,  while  the 
bed  of  a  private  stream  is  generally  vested  in  the  owners 
of  the  adjoining  lands  who  are  the  parties  entitled  to  the 
riparian  rights.  This  important  question  has  been  now  set 
at  rest  by  the  House  of  Lords  in  the  case  of  Lyon  v.  Fish- 
mongers' Company  (»),  when  it  was  decided  that  riparian 
owners  have  the  same  natural  riparian  rights  in  public 
navigable  and  tidal  rivers  as  in  private  streams.  The 
Lord  Chancellor,  when  giving  judgment,  said  : — "  Lord 
Justice  Mellish  takes  notice  that  it  was  contended  on  behalf 
of  the  wharfinger  that  the  owner  of  premises  abutting  on 
a  navigable  river,  where  the  tide  flows  and  reflows,  has 
rights  belonging"  to  him  as  a  riparian  proprietor  wholly 
distinct  from  the  public  right  of  navigation  ;  and  he  goes 
on  to  observe  that  the  Lords  Justices  had  been  unable  to 
find  any  authority  for  holding  that  a  riparian  proprietor, 
where  the  tide  flows  and  reflows,  has  an}r  rights  or  natural 
easements  vested  in  him  similar  to  those  which  have  been 

(n)  1    App.  Cas.    G62 ;    4G  thought     it     unnecessary    to 

L.  J.,  Ch.  68  ;  35  L.  T.  509.  decide  this  point.     The  Colo- 

The  question  was  raised  in  the  nial  Court  had   held  that,  as 

case  of  Lord  v.  Commissioners  the  plaintiff  had  not  the  soil 

for   the   City   of  Sydney  (12  of  the  creek  ad  medium  filum 

Moore,  P.  C.  473),  on  appeal  aqua.',    he    had    no    riparian 

from  New  South    Wales,  but  right  to  the  use  of  the  water 

the  Privy  Council  decided  the  which  flowed  by  his  land, 
case   on    other   grounds,  and 
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held  in  numerous  cases  to  belong  to  a  riparian  proprietor  Chap.  I. 
on  the  banks  of  a  natural  stream  above  the  How  of  the  — . 
tide.  With  much  deference  for  the  Lords  Justices,  I 
should  have  thought  that  some  authority  should  be  pro- 
duced to  show  that  the  natural  rights  possessed  by  a 
riparian  proprietor,  as  such,  on  a  non-navigable  river,  are 
not  possessed  by  a  riparian  proprietor  on  a  navigable  river. 
The  difference  in  the  rights  must  be  between  rivers  which 
are  navigable  and  those  which  are  not,  and  not  between 
tidal  and  non-tidal  rivers  ;  for,  as  Lord  Hale  observes  (De 
Jure  Mans,  Part  1,  c.  3),  the  rivers  which  are  publici  juris 
and  common  highways  for  man  or  goods  may  be  fresh  or 
salt,  and  may  flow  and  reflow  or  not  ;  and  he  remarks  that 
the  Wey,  the  Severn  and- the  Thames, '  and  divers  others  as 
well  above  the  bridges  as  below,  as  well  above  the  ftowings 
of  the  sea  as  below,  and  as  well  where  they  are  become  to 
be  private  property  as  in  what  part  they  are  of  the  king's 
property,  are  publik  rivers  juris  pubUcu'  A  riparian 
owner  on  a  navigable  river  has,  of  course,  superadded  to 
his  riparian  rights,  the  right  of  navigation  over  every  part 
of  the  river,  and,  on  the  other  hand,  his  riparian  rights 
must  be  controlled  in  this  respect,  that  whereas,  in  a  non- 
navigable  river,  all  the  riparian  owners  might  combine  to 
divert,  pollute  or  diminish  the  stream,  in  a  navigable  river 
the  public  right  of  navigation  would  intervene  and  would 
prevent  this  being  done.  But  the  doctrine  would  be  a 
serious  and  alarming  one,  that  a  riparian  owner  on  a  public 
river,  and  even  on  a  tidal  public  river,  had  none  of  the 
ordinary  rights  of  a  riparian  owner,  as  such,  to  preserve 
the  stream  in  its  natural  condition  for  all  the  usual 
purposes  of  the  land ;  but  that  he  must  stand  upon  his 
right  as  one  of  the  public  to  complain  only  of  a  nuisance 
or  an  interruption  to  the  navigation.  The  Lords  Justices 
suggest  that  the  right  of  a  riparian  owner  in  a  non- 
navigable  river  arises  from  his  being  the  owner  of  the 
land  to  the  centre  of  the  stream,  whereas  in  a  navigable 
river  the  soil  is   in  the   Crown.     As  to  this,  it  may  be 
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Chap.  I,  observed  that  the  soil  of  a  navigable  river  may,  as  Lord 
Sectj  "•  Hale  observes,  be  private  property.  But  putting  this 
aside,  I  cannot  admit  that  the  right  of  a  riparian  owner 
to  use  the  stream  depends  on  the  ownership  of  the  soil  of 
the  stream.  The  late  Lord  Wensleydale  observed  in  this 
House,  in  the  case  of  Chascmore  v.  Richards  (o),  '  The 
subject  of  right  to  streams  of  water  flowing  on  the  surface 
has  been  of  late  years  fully  discussed,  and,  by  a  series  of 
carefully-considered  judgments,  placed  upon  a  clear  and 
satisfactory  footing.  It  has  been  now  settled  that  the 
right  to  the  enjoyment  of  a  natural  stream  of  water  on  the 
surface,  ex  jure  natura,  belongs  to  the  proprietor  of  the 
adjoining  lands,  as  a  natural  incident  to  the  right  to 
the  soil  itself,  and  that  he  is  entitled  to  the  benefit  of  it, 
as  he  is  to  all  the  other  natural  advantages  belonging  to 
the  land  of  which  he  is  the  owner.  He  has  the  right 
to  have  it  come  to  him  in  its  natural  state  in  flow,  quantity 
and  quality,  and  to  go  from  him  without  obstruction,  upon 
the  same  principle  that  he  is  entitled  to  the  support  of  his 
neighbour's  soil  for  his  own  in  its  natural  state.  His  right 
in  no  way  depends  upon  prescription  or  the  presumed 
grant  of  his  neighbour.'  My  Lords,  I  cannot  entertain 
any  doubt  that  the  riparian  owner  on  a  navigable  river,  in 
addition  to  the  right  connected  with  navigation  to  which 
he  is  entitled  as  one  of  the  public,  retains  his  rights  as  an 
ordinary  riparian  owner,  underlying  and  uncontrolled  by 
the  public  right  of  navigation."  Lord  Chelmsford  gave 
judgment  to  the  same  effect,  and  expressed  views  similar 
to  those  in  the  passage  from  the  judgment  of  Lord  Cairns, 
quoted  above.  The  point  may  now,  therefore,  be  con- 
sidered settled. 

Intermittent  A  class  of  streams  likely  to  give  rise  to  difficulty  with 
regard  to  the  easements  or  natural  rights  in  them,  is  that 
class  which  may  be  designated  "  intermittent  " — that  is 
streams  flowing  at  times  only.     There  can  be  no  doubt 

(o)  7  H.  L.  C.  319  ;  20  L.  J.,  Exch.  81. 
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but  that  in  some  cases  both  easements  and  natural  rights      I  hap.  I. 

may  be  had  in  such  streams ;  thus  in  Drewett  v.  Slieard  I  p ),  _J^ 

a  claim  was  made  to  divert  and  use  certain  "  tiash  "  water 

which  flowed  at  times  down  a  watercourse  to  a  mill;  and 

it  appeared  that  "flash"  water  was  water  which  was  let 

into  a  river  and  made  to  flow  thence  into  the  watercourse 

on  certain  days  by  means  of  sluices,  so  as  to  produce  a 

sort  of  artificial  tide  to  assist   barges  navigated  on  the 

river.     Littledale,  J.,  in  summing  up  to  the   jury,  said 

that  there  did  not  appear  to  him  to  be  any  objection  in 

point  of  law  to  the  right  claimed,  although  it  had  been 

said  by  the  counsel  for  the  plaintiff  that  the  claim  of  a 

right  at  the  time  of  the  flashes  was  extraordinary.     In 

the  case  also  of  Traford  v.  Rex(q),  a  watercourse  used 

only  in  times  of  floods  is  mentioned.     Whether  easements 

or  natural  rights   can    exist   in   such   streams,   must,   it 

is  thought,  depend  on  the  nature  of  the  stream  and  the 

origin  or  occasions  of  its  flowing.     If  the  cause  is  of  a 

permanent  character,  and    the    stream    flows  at  regular 

periods,  or  even  at  irregular  periods,  as  natural  floods 

which  in  the  ordinary  course  of  nature  must  from  time  to 

time  recur  (?•),   such    rights    can    no    doubt  exist  in  the 

stream ;    but  if  the  origin  of  the  stream  is  only  artificial, 

such  as  the  pumping  of  water  from  a  mine,  which  cannot 

be  designed  to  continue  longer  than  there  is  need  to  get  rid 

of  the  water,  no  rights  in  the  nature  of  easements  can  exist 

in  the  water,  unless,  of  course,  created  by  express  grant. 

It  is  important   to    observe,    with    regard  to  riparian  Obligation  of 
rights,  that  the  owner  of  the  land  in  which  a  spring  rises  ^  ^"^  *|f 
to  the  surface  is  in  no  different  position,  as  regards  other  a  stream, 
riparian  proprietors,  from  the  owner  of  land  through  which 
the  water  subsequently  flows — that  is,  provided  the  water 

(p)  7  ('.  &  V.  -1G5.  of   Godmancliester,    i  L896)    1 

(q)  8  Bing.  20i;   1  L.  J.,  Ch.  211  ;  65   L.  -I..  Ch.  L54  : 

N.  S.,  Exch.  IK).  (1897)   A.  ('.  696;  66   I..  J., 

(r)  Simpson  v.  Corporation  Ch.  770;   77  L  T.  109. 
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I  Imp.  I.      rises  to  the  surface  in  a  denned    stream,  and  does  not 


Sect.  2. 


merely  ooze  through  the  soil  without  any  definite  course — 
for  if  it  does  that,  there  is  a  material  difference.  He  may 
not,  therefore,  obstruct  the  flow  of  the  water,  or  take  it 
for  use  before  it  rises  to  the  surface,  or  in  any  way 
deprive  other  riparian  owners  of  the  enjoyment  of  their 
natural  rights  (.§). 

Course  of  Riparian  rights  are  given  by  law  whenever  the  course 

be  known  and  °f  a  stream  is  known   and   defined,  and  it  matters  not 
defined.  whether  the  stream  is  on  the  surface  of  the  land  or  under- 

ground, but  if  the  course  is  unknown,  or  not  defined,  no 
such  rights  are  given.  It  was  said  by  Pollock,  C.  B.,  in 
Dudde-n  v.  The  Guardians  of  Clutton  Union  (t),  that  "  If 
the  channel  or  course  underground  is  known,  as  in  the 
case  of  the  River  Mole,  it  cannot  be  interfered  with.  It 
is  otherwise  when  nothing  is  known  as  to  the  sources  of 
supply  :  in  that  case,  as  no  right  can  be  acquired  against 
the  owner  of  the  land  under  which  the  spring  exists,  he 
may  do  as  he  pleases  with  it,  and  if  in  mining  or  draining 
his  land  he  taps  a  spring,  he  cannot  be  made  responsible." 
( )n  this  principle  water  oozing  through  the  soil  and 
collecting  on  the  surface,  or  trickling  away  without  any 
defined  course,  cannot  become  the  subject  of  riparian 
rights  or  riparian  obligations  ;  and  it  makes  no  difference 
that  the  water  would,  if  suffered  to  remain,  ultimately 
trickle  away  and  form  part  of  a  natural  and  defined 
stream  :  as  long  as  such  water  remains  on  the  land  it  is 

(a)  Duclden  v.    The    Guar-  v.  Robertson,  (1897)  A.  C.  129 ; 

dians  oi  iUnion,lB..  66L.  J.,P.  C.  27;  75L.T.  666. 

&  N.  627  ;  26  L.  J.,  Excli.  146.  (t)  1  H.  &  N.  p.  630.  Chase- 

Mostyn  v.   Atherton,  (1899)  2  more  v.  Richards,  7  H.  L.  C. 

Ch.  360;  68  L.  J.,  Ch.  629;  349;     29    L.   J.,   Exch.  81. 

81  L.  T.  356.     Ennor  v.  Bar-  Ballacorl.isJi  Mining  Company 

well,  2  Gi  1 .  410  ;  3  L.  T.  J  70.  v.  Dumbell  or  Harrison,  L.  P., 

As  to  the  meaning  of  the  word  5  P.  C.  49;  43  L.J.,P.  C.  19; 

"spring,"   see    Taylor   v.    St.  29  L.  T.  658.     Bradford  Cor- 

Keleri s  Corporation,  6  Ch.  D.  poration  v.  F errand,  (1902)  2 

p.  272;  46  L.  J.,  Ch.  p.  861  ;  Ch.  655;  71  L.  J.,  Ch.  859; 

37  I ..  T.  253.     See  also  McNab  87  L.  T.  388 
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a  nuisance,  and  prejudicial  to  cultivation,  and  the  land-      Chap.  I. 

owner  is  entitled  at  any  time  to  drain  his  land  or  gel  rid  Zl 

of  the  nuisance  in  any  way  he  finds  most  convenienl  (w). 
But  it  has  heen  held,  that  if  water  comes  in  a  natural  and 
denned  stream  to  land,  and  then  hecomes  dispersed  over 
the  land  and  trickles  away  without  any  denned  course  or 
sinks  into  the  soil,  and  the  landowner  cuts  a  watercourse 
to  collect  and  carry  off  the  dispersed  water,  that  water- 
course may  become  a  part  or  continuation  of  the  natural 
stream  so  as  to  gain  for  the  owner  the  ordinary  riparian 
rights  incident  to  naturalstreams  (r). 

Having  now  explained  the  general  principles  of  law  Three  classes 
relating  to  water,  it  is  proposed  next  to  consider  the  par-  wat<|t 
titular  kinds  of  natural  rights  and  easements  to  which  a 
landowner  may  be  entitled.  These  rights  were  stated  to 
be  of  three  classes  : — 1.  Those  which  have  relation  to  the 
flow  of  water ;  2.  Those  which  have  relation  to  purity  of 
water  ;  3.  Those  which  have  relation  to  the  taking  of 
water  for  use  and  consumption. 

1.  The  first  class  of  water  rights  to  be  noticed  are   l.  Flow  of 
rights  relating  to  the  flow  of  water. 

Of  rights  which  have  relation  to  the  flow  of  water,  it  Natural  right 
is  established  by  a  series  of  decisions,  commencing  from  wate£ 
a  very  early  period,  that  every  landowner  has  a  natural 
right  to  the  uninterrupted  flow,  without  diminution, 
deterioration  in  quality  or  alteration,  of  the  water  of 
natural  streams  which  pass  his  land  in  defined  channels, 
and  to  transmit  the  water  to  the  land  of  other  persons  in 
its  accustomed  course  (ic),  and  this  principle  of  law  has 
been  repeatedly  recognized  and  affirmed  by  decisions  of 

(tt)  Raics/ron   v.  Taylor,  11  8  Kxch.  L07  :    l_  I-  J.,  Exch., 

Exch.  30!  > ;    25  L.  J.,  Exch.  85. 

33.  Broadbeui  v. Ramsbotham,  (w)  Sunj  v.  Pigot,  Popham, 

11  Exch.  603  ;  25  L.J,  Exch.  166.     Brown  v.  Best,  1    Wils. 

115.  K.  B.   171.     Bealey  v.  Shaw, 

{v)  Holker  v.  Porritt,  L.  R,  6  East,  209. 
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Chap.  1.  later  date.  Thus,  in  Embrey  v.  Owen(x),  it  is  said: — 
Sect.  2.  a  rpjie  rjg]j£  t0  ]iave  the  stream  to  flow  in  its  natural 
state,  without  diminution  or  alteration,  is  an  incident  to 
the  property  in  the  land  through  which  it  passes."  And, 
again,  in  Gaved  v.  Martyn  (y) : — "  The  flow  of  a  natural 
stream  creates  mutual  rights  and  liabilities  between  all 
the  riparian  proprietors  along  the  whole  of  its  course. 
Subject  to  reasonable  use  by  himself,  each  proprietor  is 
bound  to  allow  the  water  to  flow  on  Avithout  altering  the 
quantity  or  quality."  What  use  of  floAving  water  is 
reasonable,  frequently  giAres  rise  to  difficult  questions  of 
law,  and  sundry  decisions  on  the  point  are  reported.  The 
consideration  of  these,  however,  does  not  belong  to  this 
place  (z). 

Natural  right       These  riparian  rights,  like  all  other  natural  rights,  may 

altered  by       ^g  temporarily  suspended  or  modified,  if  easements  at 
casements.  ' 

variance  with  them  be  created  by  the  act  of  the  owner  or 

be  acquired  by  other  persons  by  other  means.       Thus, 

a  right  may  be  acquired  by  a  riparian  owner  having  land 

higher  up  the  stream  to  divert  or  consume  the  water,  and 

thus  prevent  it  flowing  in  its  accustomed  course  to  the 

riparian  land  loAver  down  (a) ;  or  a  right  may  be  acquired 

by  the  owner  of  land  situated  loAver  down  the  stream  to 

bank  up  the  water  and  pen  it  back  so  as  to  cause  it  to 

(as)  6  Exch.  p.  369  ;  20  L.  J.,  7  H.  L.  697  ;  45  L.  J.,  Cli.  638  ; 

Exch.  216.  33  L.  T.  513.  White  v.  White, 

(y)  34  L.  J.,  C.  P.  p.  363  ;  (1906)  A.  C.  72  ;  75  L.  J.,  P.  C. 

19  C.  B.,  N.  S.  p.  759  ;  13  (H.  L.  Sc.)  14  ;  94  L.  T.  65. 

L.  T.  p.  78.    See  also  Wood  v.  Pirie   and    Sons,    Limited   v. 

Wand,  3  Exch.  748  ;  18  L.  J.,  Earl  of  Kintore,  (1906)  A.  C. 

Exch.  305.     Mason  v.  Hill,  3  478  ;  75  L.  J.,  P.  C.  (H.  L.  Sc.) 

I'..  A:  Ad.  304.     Same  v.  Same,  DO. 

5B.&Ad.  1.     Wilts  and  Berks  (»)  See  post,  Chapter  III., 

Canal  Navigation  Company  v.  on    the    Extent     and     Mode 

Swindon     Waterworks     Com-  of  User  of   Easements,   title 

pany,  per  James,  L.  J.,  L.  R.,  "  Water." 

9  Ch.  p.  457  :  43  L.  J.,  Ch.  (a)  Bealey  v.  Shaw,  6  East, 

p.  395  ;  30  L.  T.  p.  444  :  L.  R.,  209. 
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flow  over  the  land  of  other  riparian  owners  situated  above      '  hap.  I 
his  on  the  stream. 

The  case  of  Wright  v.  Hotvard  (b)  is  frequently  cited,  as  Wrights. 
it  contains  a  clear  and  accurate  exposition  of  the  law  on  this  //""""v/- 
subject.  The  judgment  is  that  of  Sir  John  Leach,  Y.-<  . ; 
and  his  honour,  after  stating  the  facts  of  the  case,  con- 
tinued : — "  The  law  on  this  subject  is  extremely  simple 
and  clear.  Prima  facie  every  proprietor  of  land  on  the 
banks  of  a  river  is  entitled  to  that  moiety  of  the  soil  of 
the  river  which  adjoins  to  his  land  ;  and  the  legal  expres- 
sion is  that  each  is  entitled  to  the  soil  of  the  river  usque 
filum  aquce.  Of  the  water  itself  there  is  no  separate 
ownership  ;  being  a  moving  and  passing  body,  there  can  be 
no  property  in  it.  But  each  proprietor  of  land  on  the  banks 
has  a  right  to  use  it,  consequently  all  the  proprietors  have 
an  equal  right  ;  and,  therefore,  no  one  of  them  can  make 
such  a  use  of  it  as  will  prevent  any  of  the  others  from 
having  an  equal  use  of  the  stream  when  it  reaches  them. 
Every  proprietor  may  divert  the  water  for  the  purpose,  for 
example,  of  turning  a  mill ;  but,  then,  he  must  carry  the 
water  back  into  the  stream  so  that  the  other  proprietors 
may  in  their  turn  have  the  benefit  of  it.  His  use  of  the 
stream  must  not  interfere  with  the  equal  common  right 
of  his  neighbours.  He  must  not  injure  either  those  whose 
lands  lie  below  him  on  the  banks  of  the  river,  or  those 
whose  lands  lie  above  him.  Injury  may  be  done  to  the 
proprietors  below  him,  by  diminishing  the  quantity  of 
water  which  descends  to  them :  it  may  be  done  to  those 
above  him,  by  returning  water  upon  them  so  as  to  over- 
flow their  lands,  or  to  disturb  any  of  the  operations  in 
which  they  may  have  occasion  to  use  the  water — as,  for 
example,  by  diminishing  the  extent  of  its  fall.  Thus 
stand  the  common  law  principles  with  respect  to  the  use 

(b)  1   Sim.   &   St.   190  ;    1  right  of  a  riparian  owner  to 

L.  J.,  Ch.  94.     Seealso  Bickctt  build  on  the  alveus  of  a  stream 

v.  Morris,  L.  R.,  1  H.  L.  Sc.  is  considered. 

17;  14  L.  T.  835,  where  the 
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Chap.  I.  of  the  water  of  rivers.  But  the  right  which  I  have  to 
'  ectj  ~-  prevent  my  neighbours,  whether  above  or  below  ine,  from 
so  using  the  water  as  to  interfere  with  my  equal  common 
right,  may  be  the  subject  of  grant.  The  law  presumes  it 
to  be  an  injury  to  me  to  diminish  the  quantity  of  water 
descending  to  my  lands,  or  the  amount  of  its  fall ;  but  I 
may  sell  to  those  above  me  my  right  to  have  the  water 
undiminished  in  quantity  ;  or  I  may  grant  to  my  neigh- 
bours below  me  the  privilege  of  erecting  a  weir,  which  will 
have  the  effect  of  lessening  my  fall.  Thus  a  use  and  a 
right  may  arise  different  from  the  common  use  and  the 
common  right." 

Right  to  have  As,  therefore,  an  easement  may  be  acquired  entitling 
diverted.  a  landowner  to  divert  the  course  of  a  natural  stream,  a 
question  suggests  itself  whether  a  right  cannot  be  acquired 
to  have  water  which  would  otherwise  flow  to  land  diverted 
by  another  landowner  higher  up  the  stream.  No  doubt 
there  can  be  such  a  right  if  it  is  created  by  the  express 
agreement  of  the  parties,  but  it  is  very  doubtful  if  it  can 
come  into  existence  by  any  other  means,  except,  of  course, 
statutory  enactment.  It  has  been  stated  very  distinctly 
by  Cockburn,  C.  J.,  that  an  easement  of  that  kind  cannot 
be  acquired  by  prescription,  if  the  diversion  has  been  an 
exercise  of  a  right  to  divert  by  the  higher  landowner  ;  or, 
in  other  words,  that  the  servient  owner  cannot  by  pre- 
scription gain  a  right  against  the  dominant  owner,  obliging 
him  never  to  cease  diverting  (c)  ;  and  this  decision 
practically  settles  the  question,  for  except  when  streams 
are  diverted  in  exercise  of  easements,  and  when  such  diver- 
sions are  for  the  benefit  of  the  persons  diverting,  it  is 
difficult  to  imagine  a  case  when  any  owner  of  land  would 
divert  a  stream  in  such  a  manner  as  to  enable  another  to 
acquire  a  right  against  him. 

(c)    Mason    v.    Shreivsbunj      L.  J.,  Q.  B.   293  ;  25  L.  T. 
and  Hereford  Railway  Com-      239. 
pany,  L.  R.,  6  Q.  B.  578  ;  40 
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Among  rights  which  have  relation  to  the  flow  of  water,      <  lhap.  1 

the  right  which  may  he  acquired  by  a  land  or  mine  owner 

t<>  conduct  or   to  cause  water,  either  from  a  natural   or     3 

water  to  flow 

artificial  source,  to  flow  over  the  adjoining  land  of  a  neigh-  over  another's 

hour,  must  he  included.     It  is  unnecessary  to  sa}'  more  a 

in  this  place  than  that  such  a  right  may  exist,  and  that  it 

is  an  easement.     The  acquisition  of  such  an  easement  will 

not,  however,   impose  an  obligation  upon  the  dominant 

owner  to  continue  the  supply  of  water  for  the  benefit  of 

the  servient  tenement ;  in  other  words,  the  servient  owner 

does  not,  by  the  continued  reception  of  the  water  on  his 

land,   acquire  an  easement  against  the  dominant  owner 

that  the  latter  shall  continue  to  supply  him  with  the  water 

in  an  unfailing  stream  (d). 

In  relation  to  the  right  to  divert  and  cause  water  to  Floods;—  th- 


sea  and  tidal 
vaiei    vi    nuuus,  one  sen 

and  tidal  rivers  should  be  noticed. 


flow  over  a  neighbour's  land,  the  water  of  floods,  the  sea 


The  case  of  flood-water  is  different  from  that  of  flowing  Diversion  of 
streams,  and,  in  the  absence  of  an  easement,  the  principles  ( 
of  law  relating  to  the  latter  do  not  relate  to  floods.  Every 
landowner  has  a  right  at  common  law  to  protect  his  land 
from  damage  from  floods,  and  for  that  purpose  to  erect 
dams  or  other  defences  to  divert  the  flood-water  from  its 
natural  course.  This  right,  however,  is  not  an  easement 
and  requires,  therefore,  merely  this  casual  notice  (<?).     But 

(d)  Gaved  v.  Martyn,  34  Nield  v.  London  and  North- 
L.  J.,  C.  P.  p.  363  ;  19  C.  B.,  Western  Raihvay  Company, 
N.  S.  p.  758  ;  13  L.  T.  p.  78.  L.  R.,  10  Exch.  4  ;  44  L.  J., 
Arkwright  v.  Gell,  5  M.  &  W.  Exch.  15.  From  these  decisions 
303  ;  8  L.  J.,  N.  S.,  Exch.  201.  it  does  not  appear  clear  whether 
Mason  v.  Shrewsbury  and  the  landowner  who  defends 
Hereford  Raihcay  Company,  himself  against  floods,  incurs 
L.  R.,  0  Q.  B.  578  ;  40  L.  J.,  liability  to  another  person,  if 
Q.  B.  293  ;  25  L.  T.  239.  by  his  act  the  flood-water  is 
Wilson  v.  Waddell,  2  App.  thrown  upon  the  other's  land 
Cas.  95 ;  35  L.  T.  639.  and   does   injury   there.       In 

(e)  Traffordv.  Rex,  8  Bing.  Trafford  v.  Eex,Tindal,C.  J., 
204  ;  I  L.  J.,N.  S.,  Exch.  90.  said  the  exercise  of  the  right 

E.  H 
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(hap.  I.      undoubtedly  there  maybe  an  easement,  in  addition  to  this 
!;>ect'  _       common  law  right,  entitling  a  landowner  to  enter  another 
person's  land  and  open  sluices,   or  take   other  means  for 
the  protection  of  his  land  in  times  of  flood  (/). 

Diversion  of         Somewhat  analogous  to  the  case  of  flood-water,  which  at 
the  sea™  times  inundates  land,  is  the  case  of  the  sea  which  washes 

over  the  shore,  and  at  times  on  to  the  adjoining  ground  ; 
and  as  landowners  are  entitled  to  defend  their  property 
from  injury  by  floods,  so  they  may  erect  groynes  or  other 
defences  to  defend  it  from  injury  from  the  sea,  and  they 
are  justified  in  diverting  the  flow  of  the  sea,  although  by 
so  doing  they  cause  it  to  flow  with  greater  violence  on  to 
the  land  of  their  neighbours  to  their  damage.  The  reason 
for  this  is  said  to  be  that  the  sea  is  a  common  enemy  to 
all  owners  of  land  on  the  coast,  and  that  each  landowner 
is  justified  in  protecting  himself,  although  the  erection  of 
defences  may  render  it  necessary  for  the  adjoining  land- 
Obligation  to  owners  to  do  the  like  {g).  In  the  case  of  Hudson  v. 
walls.  Tabor  (h),  the  question  was  raised  whether  a  person  who 

was  subject  to  the  restriction  right  to  defend  one's  own 
that  the  person  exercising  it  land  by  forcing  the  water  on 
did  not  thereby  occasion  to  another  person's  ground, 
injury  to  the  lands  or  pro-  and  yet  that  it  is  wrong  to 
perty  of  other  persons  ;  but  in  cause  the  injury  which  must 
the  case  of  Nield  v.  London  necessarily  follow?  See,  how- 
and  North-Western  Railioay  ever,  Whalley  v.  Lancashire 
Company,  it  was  held  that  as  and  Yorkshire  Railway  Com- 
the  water  was  not  brought  pany,  13  Q.  B.  D.  131 ;  53 
into  the  canal  by  the  defen-  L.  J.,  Q.  B.  285 ;  50  L.  T.  472. 
dants  they  were  not  liable  for  (/)  Simpson  v.  Corporation 
damage  caused  to  a  neighbour  of  Godmanchester,  (1896)  1 
owing  to  their  act  of  defence.  Ch.  214  ;  65  L.  J.,  Ch.  151 ; 
The  latter  principle  appears  73  L.  T.  423:  (1897)  A.  C. 
the  more  reasonable  of  the  696;  66  L.  J.,  Ch.  770;  77 
two,  for  the  natural  result  of  L.  T.  409. 
preventing  water  coming  on  (g)  Rex  v.  Pagham  Corn- 
ones  own  land  is  to  force  it  to  missioners,  8  B.  &  C.  355. 
flow  on  to  the  land  of  another,  Rex  v.  Bognor  Commissioners, 
where  it  is  sure  to  be  more  or  6  L.  J.,  K.  B.  338. 
less  prejudicial.  How  then  (/<)  1  Q.  B.  D.  225  ;  45  L.  J., 
can  it  be  said  that  there  is  a  Q.  B.  190 ;  34  L.  T.  249 :  2 
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owns  lands  abutting  on  the  sea-shore  is,  or  can  be,  bound,  <  lhap.  I. 
either  at  common  law  or  by  prescription,  to  keep  up  a  sea-  _ 
wall  to  prevent  the  sea  flowing  over  his  land  and  thence 
on  to  that  of  his  neighbour  to  his  damage.  Such  a  right, 
however,  could  not  be  an  easement,  as  it  would  be  a  right 
obliging  the  servient  owner  to  do  something  for  the  benefit 
of  the  dominant  owner ;  and  this  is  contrary  to  the  nature 
of  an  easement. 

An  attempt  was  made  to  extend  the  principle  of  right  Ti,iai  river-. 
to  defend  land  from  the  sea,  though  the  defences  used 
may  send  the  water  on  to  other  persons'  land  to  their 
detriment,  to  the  case  of  tidal  rivers,  on  the  ground  that 
tidal  rivers  are  branches  or  arms  of  the  sea ;  and  this  was 
urged  in  order  that  a  riparian  owner  who  had  erected 
works  to  protect  his  land,  might  be  held  irresponsible  for 
injury  to  the  opposite  bank,  produced  by  the  change  in 
the  course  of  the  stream.  The  justification,  however,  was 
not  allowed,  for  it  was  said  that  the  greatest  work  of  man 
is  insignificant  when  compared  with  the  power  of  the  sea, 
but  that  this  is  not  so  with  reference  to  a  navigable  river  ; 
and  it  was  added  that  if  the  principle  contended  for  were 
sustainable,  it  would  follow  that  every  riparian  proprietor 
on  a  navigable  river,  however  distant  from  the  sea,  and 
however  gentle  the  flow  of  the  tide  at  the  place,  might 
throw  any  works  into  the  alreus  that  he  might  deem 
necessary  for  his  protection,  regardless  of  the  injury  such 
works  might  cause  to  the  adjoining  or  opposite  pro- 
prietor (i). 

Regarding  flowing  water,  and  the  easements  and  natural  Flow  of 
rights  which  may  and  do  exist  in  such  water,  it  will  readily  waterf 

Q.  B.  D.  290  ;  40  L.  J.,  Q.  B.  of  Lonsdale,  L.  R.,  7  Eq.  377  ; 

403;  36L.T.492.    Attorney-  38  L.  J.,Ch.  335  ;  20  L.  T.  04. 

General  v.  Tomline,  14  Ch.  D.  Bickett    v.    Morris,   per    lx>rd 

58;    49  L.  J.,  Ch.   377;     12  Chelmsford,  C,  L.  !>'..  1  ILL. 

L.  T.  880.  Sap.  5G  ;  14  L.  T.  p.  837. 
(«)  Attorney-General  v.  Earl 

h  2 
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Chap.  T.  be  seen  that  there  is  a  great  distinction  between  streams 
>l'  t-  -•  which  flow  in  defined  courses,  and  water  which  perco- 
lates through  the  soil  under  the  surface  in  unknown  or 
undefined  channels.  It  has  already  been  stated  that  if  the 
channels  are  defined  and  known,  it  makes  no  difference 
whether  streams  are  under  or  above  ground.  It  was  not, 
Acton  v.  however,  till  the  case  of  Acton  v.  Blundell(j) that  the  dis- 

tinction was  settled  in  a  court  of  law,  for  until  that  case 
no  question  appears  to  have  arisen  on  this  point  in  the 
courts.  That  was  an  action  for  diverting  water  which 
naturally  percolated  through  the  earth  to  certain  wells  used 
in  connection  with  cotton  factories  by  the  sinking  of  coal 
pits ;  and  it  was  then  for  the  first  time  decided  that  the 
rules  of  law  relating  to  the  flow  of  surface  streams  which 
are  defined  and  known,  do  not  apply  to  underground 
streams,  the  course  of  which  is  unknown  or  undefined. 
The  reasons  for  those  rules,  and  the  distinction  which  exists 
between  surface  and  underground  watercourses,  was  fully 
discussed  and  explained  b}T  Tindal,  C.  J.,  who  delivered  the 
judgment  of  the  Court  of  Exchequer  Chamber ;  and  it  ma}' 
not  be  out  of  place  to  quote  a  portion  of  that  judgment, 
which  is  deserving  of  special  notice.  The  Chief  Justice 
said :  "  The  ground  and  origin  of  the  law  which  governs 
streams  running  in  their  natural  course  would  seem  to  be 
this, — that  the  right  enjoyed  by  the  several  proprietors  of 
the  lands  over  which  they  flow  is,  and  always  has  been, 
public  and  notorious  ;  that  the  enjoyment  has  been  long 
continued  (in  ordinary  cases,  indeed,  time  out  of  mind)  and 
uninterrupted,  each  man  knowing  what  he  receives,  and 

(j)  12   M.   &   W.    324 ;  13  away   underground  wrater   or 

L.  J.,  Exch.  289.      See  also  water  collected  in  ponds,  are 

Chasemqre     v.     Richards,    7  not  in  the  same  position,  and 

H.  L.  C.  349  ;  29  L.  J.  Exch.  have  not  the  rights  and  obli- 

81.      Regina    v.  Metropolitan  gations  of  ordinary  adjoining 

Board  of  Works,  3  B.  &  S.  710  ;  landowners.  Stainton  v.  Wool- 

32  L.  J.,  Q.  B.  105.    A  public  rijch,  23  Beav.  225  ;  26  L.  J., 

board      executing      statutory  Ch.  300. 
works,     and    thus    draining 
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what  has  always  been  received  from  the  higher  lands,  and     I  hap.  I. 
what  he  transmits,  and  what  has  always  been  transmitted 
to  the  lower.      The  rule,  therefore,  either  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  pro- 
prietors of  the  different  lands  from  all  ages  ;  or  perhaps  it 
may  be  considered  as  a  rule  of  positive  law  (which  would 
seem  to  be  the  opinion  of  Fleta  and  of  Blackstone),  the 
origin  of  which  is  lost  by  the  progress  of  time,  or  it  may 
not  be  unfitly  treated  as  laid  down  by  Storey,  J.,  in  his 
judgment  in  the  case    of   Tyler   v.   Wilkinson  {k)  in   the 
Courts  of  the  United  States,  as  '  an  incident  to  the  land, 
and  that  whoever  seeks  to  found  an  exclusive  use  must 
establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.'     But  in  the  case  of  a  well  sunk 
by  a  proprietor  in  his  own  land,  the  water  which  feeds  it 
from  a  neighbouring  soil  does  not  flow  openly  in  the  sight 
of  the  neighbouring  proprietor,  but  through  the  hidden 
veins  of  the  earth  beneath  its  surface.      No  man  can  tell 
what  changes  these  underground  sources  have  undergone 
in  the  progress  of  time.      It  may  well  be  that  it  is  only 
yesterday's  date  that  they  first  took  the  course  and  direc- 
tion which  enabled  them  to  supply  the  well.       Again,  no 
proprietor  knows  what  portion    of   water  is  taken  from 
beneath  his  own  soil,  how  much  he  gives  originally,  or 
how  much  he  transmits  only,  or  how  much  he  receives ; 
on  the  contrary,  until  the    well    is  sunk  and  the  water 
collected  b}^  draining  into  it,  there  cannot  properly  be 
said,  with  reference  to  the  well,  to  be  any  flow  of  water  at 
all.      In  the  case,  therefore,  of  the  well,  there  can  be  no 
ground  for  implying    any  mutual  consent  or  agreement 
for  ages  past  between  the  owners    of  the  several  lands 
beneath  which  the  underground  springs  may  exist,  which 
is  one  of  the  foundations  on  which  the  law  as  to  running 
streams  is  supposed  to  be  built ;  nor,  for  the  same  reason, 
can  any  trace  of  a  positive  law  be  inferred   from  long- 

(k)    l  Masons  (American)  1  {.'ports,  401. 
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Chap.  I.  continued  acquiescence  and  submission,  whilst  the  very 
Sect-  2>  existence  of  the  underground  springs,  or  of  the  well,  may 
be  unknown  to  the  proprietors  of  the  soil.  But  the 
difference  between  the  two  cases  with  respect  to  the  con- 
sequences, if  the  same  law  is  to  be  applied  to  both,  is  still 
more  apparent.  In  the  case  of  the  running  stream,  the 
owner  of  the  soil  merely  transmits  the  water  over  its 
surface  ;  he  receives  as  much  from  his  neighbour  above  as 
he  sends  down  to  his  neighbour  below  ;  he  is  neither  better 
nor  worse  ;  the  level  of  the  water  remains  the  same.  But 
if  the  man  who  sinks  the  well  in  his  own  land  can  acquire 
by  that  act  an  absolute  and  indefeasible  right  to  the  water 
that  collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his  own 
soil,  which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  the  power  still  further  of  debarring  the  owner  of 
the  land  in  which  the  spring  is  first  found,  or  through 
which  it  is  transmitted,  from  draining  his  land  for  the 
proper  cultivation  of  the  soil ;  and  this  by  an  act  which  is 
voluntary  on  his  part,  and  which  may  be  entirely  unsus- 
pected by  his  neighb3ur.  He  may  impose  on  such  neigh- 
bour the  necessity  of  bearing  a  heavy  expense  if  the  latter 
has  erected  machinery  for  the  purposes  of  mining,  and 
discovers  when  too  late  that  the  appropriation  of  the  water 
has  already  been  made.  Further,  the  advantage  on  one 
side  and  the  detriment  to  the  other  may  bear  no  pro- 
portion. The  well  may  be  sunk  to  supply  a  cottage  or  a 
drinking  place  for  cattle,  whilst  the  owner  of  the  adjoining 
land  may  be  prevented  from  winning  metals  and  minerals 
of  inestimable  value.  And  lastly,  there  is  no  limit  of 
space  within  which  the  claim  of  right  to  an  underground 
spring  can  be  confined  :  in  the  present  case  the  nearest 
coal-pit  is  at  the  distance  of  half  a  mile  from  the  well;  it 
is  obvious  that  the  law  must  equally  apply  if  there  is  an 
interval  of  many  miles." 

Water  col-  Water,  unless  confined  in  a  vessel,  is  not  the  subject  of 

well61  m  8       property,  but  being  providedjby ^nature  for  the  common 
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benefit  of  mankind,  every  man  has  a  fight  to  use  it  for  I  bap.  I 
his  own  advantage  as  long  as  it  remains  upon  or  under 
his  land  ;  if,  from  its  natural  unstable  and  wandering 
character,  it  escapes  from  the  land  of  one  person  to  that 
of  another,  the  right  of  the  former  to  the  water  is  gone. 
If  a  man  erects  a  tank  and  confines  water  therein,  the 
water  is  his  as  long  as  it  remains  in  the  tank,  but  no 
lunger,  and  so  if  he  digs  a  well ;  the  fact,  however,  of  a 
man  digging  a  well  for  the  collection  of  water  cannot 
impose  any  restriction  upon  neighbouring  landowners, 
disentitling  them  to  use  their  land  in  any  way  they 
please.  If,  therefore,  they  think  proper  to  dig  a  pit  and 
excavate  minerals,  or  to  sink  a  well  for  their  own  use, 
they  do  no  wrong  in  law  to  the  owner  of  the  first  well 
if  the  water  is  made  to  escape  therefrom  and  the  well  is 
drained,  nor  if  the  water  is  prevented  percolating  through 
the  soil  and  finding  its  way  to  the  well  as  it  had  done 
previously  (/).  And  the  motive  with  which  the  act  which 
prevents  the  water  percolating  is  done  makes  no  difference, 
for  it  cannot  afi'ect  the  respective  rights  of  the  parties 
interested  whether  the  obstructive  act  is  done  for  the 
purpose  of  utilizing  the  water,  or  of  compelling  a  neighbour 
to  pay  for  it,  or  merely  from  malice  or  spite  (m). 

The  general  rule    that    a    landowner  has  unrestricted  Underground 
liberty  to  collect  or  dispose  of  underground  water  as  he  ^  H^H  ' 
pleases,  regardless  of  his  neighbour's  interests,  if   the  streams. 
water  does  not  flow  in  a  known  and  defined  stream,  is 
subject  to  an  exception,  which  gave  rise  to  litigation  in  the 

(h  Acton    v.    Blundell,    12  P.  C".  49  ;  43  L.  J.,  P.  C.  19; 

.M.  A  W.  ;'.L'l  ;  13  L.  J.,  Exch.  I'll    I..  T.  658.     See,   however, 

289.     New  River  Company  v.  as  to  public  bodies  executing 

Johnson,  29  L.  J.,  M.  C.  93.  statutory  works,  note  (j),  p.  100, 

Cha8emore  v.  Richards,  7  II.  ante. 

L.  C.  349 ;  29  L.  J.,  Exch.  81.  (m)  Corporation    of    Brad- 

Race  v.  Ward,  4  E.  &  B.  702; 
I'l    L.  J.,   Q.   I'».  1. ">.">.     lialla- 

corkish    Mining   Company   v.  L.  T.  793 
Dumbell  or  Harrison,  L.  R.,  5 


v.  Pickles,  (1895)  A.  C. 
587  :  64    L  J.,  Ch.   759;    71 
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(hap.  I.     case  of  the  Grand  Junction  Canal  Company  v.  Shugar  (n). 

"' ( 't-  -j .  In  that  case  it  appeared  that  a  local  board  of  health,  repre- 
sented by  the  defendant,  made  a  drain  to  collect  perco- 
lating underground  water,  and  the  effect  was  that  surface 
water  was  drawn  off  from  a  denned  stream.     It  was  decided 
that,  though  ordinarily  a  landowner  has  the  right  to  act 
as  the  defendant  had  acted,  yet  that  he  had  no  right  even 
indirectly  to  draw  away  and  appropriate  the  water  of  a 
surface  stream,  and  an  injunction  was  granted  to  restrain 
him   from  collecting  the   underground   water  in  such   a 
manner  as  to  interfere  with  that  on  the  surface.     For  the 
defence  it  was  urged  that  there  is  no  difference  between 
a  flowing  stream  on  the  surface  of  the  land  and  water 
collected  in  a  well,  and  that  as  the  collection  of  under- 
ground water  was  justifiable,  even  though  the  water  in  a 
well  was  drawn  off  thereby,  so  it  was  justifiable  though 
the  water  in  the  stream  was  lessened.     It  was  decided, 
however,  that  that  was  not  so,  and  it  was  said  that  the 
distinction  was  plain.      "If,"   said  Lord  Hatherley,  C, 
"  you  are  simply  using  what  you  have  a  right  to  use,  and 
leaving  your  neighbour  to  use  the  rest  of  the  water  as  it 
flows  on,  you  are  entitled  to  do  so  ;    but  you  must  not 
appropriate  that  which  you  have  no  right  to  appropriate 
to  yourself.      In  this  case  there  is,  ex  concessis,  a  defined 
channel  in  which  this  water  was  flowing,  and  I  think 
the  evidence  is  clear  that  some  of  it  is  withdrawn  by  the 
drain  which  the  local  board  have  made.     As  far  as  regards 
the  support  of  the  water,  all  one  can  say  is  this :  I  do  not 
think  Chasemore   v.   Richards,    or    any    other   case,  has 
decided  more  than  this  :    that  you  have  a  right  to  all  the 
water   which  you  can    draw    from    the  different  sources 
which  may  percolate  underground  ;  but  that  has  no  bearing 
at  all  on  what  you  may  do  with  regard  to  water  which  is 
in  a  defined  channel  and  which  you  are  not  to  touch.      If 
you  cannot  get  at  the  underground  water  without  touching 

(n)  L.R.,  6Ch.  t83;  24  L.  T.  402. 


WATER.  1(,:' 

the  water  in  a  defined  surface  channel,  I  think  you  cannot  I  hup.  I. 
get  at  it  at  all.  You  are  not  by  your  operations,  or  by  '(t-  -■ 
any  acts  of  yours,  to  diminish  the  water  which  runs  in  this 
defined  channel,  because  that  is  not  only  for  yourself  but 
for  your  neighbours  also,  who  have  a  clear  right  to  use  it 
and  have  it  come  to  them  unimpaired  in  quality  and 
undiminished  in  quantity."  In  the  more  recent  case  of 
English  v.  Metropolitan  Water  Board  (o),  in  which  the 
facts  were  very  similar  to  those  of  the  Grand  Junction 
Canal  Company  v.  Shugar,  the  latter  case  received  much 
consideration  and  was  distinguished.  In  the  Grand 
Junction  case  the  water  of  the  surface  stream  was  not 
only  caused  to  sink  into  the  ground,  but  became  mixed 
with  the  percolating  underground  water,  and  so  was 
appropriated  by  the  defendant ;  while  in  the  former  case 
the  water,  though  it  sank  into  the  ground,  was  prevented 
finding  its  way  to  the  defendant's  pumping  station  by 
artificial  means,  and  it  was  held  that  the  Board  had 
therefore  committed  no  wrong. 

2.  The  next   class    of  water-rights  to   be   considered  -•  Purity  of 
consists  of  those  which  have  relation  to  purity  of  water. 

It  is  a  well-established  rule  of  law  that  every  landowner  Natural  right 

i-iii  /»  *  ,.  .    to  purity  of 

has  a  natural  right  that  the  water  ot  natural  streams  which  water. 

passes  over  his  land  shall  be  suffered  to  continue  in  its 
natural  state— that  is,  not  only  that  it  shall  be  uninter- 
rupted in  its  course,  but  also  that  it  shall  be  suffered  to 
continue  in  its  naturally  pure  condition.  This  principle 
has  been  supported  in  many  decisions,  but  the  leading 
case  on  the  point  is  Wood  v.  Wand  (j>)-  The  action  in 
that  case  was  brought  against  the  defendants,  who  were 
worsted-spinners  and  wool-combers  at  Bradford,  for 
having  in  the  course  of  their  business  poured  soap- 
suds, wool-combers'  suds,  and  other  refuse  matter  into  a 

(o)  (1907)  1  K.  B.  588  ;  76         (/>)  3  Exch.  MS  ;  13  L.  J., 
L.  J.,  K.  B.  301  ;  90  L.  T.  573.      Exch.  305. 
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Chap.  I.  natural  stream,  the  water  of  which  flowed  from  their 
r  '  "'  premises  to  the  plaintiffs'  mills.  It  was  proved  that  many 
other  manufacturers  poured  filthy  matter  into  the  stream, 
and  that  the  Bradford  sewers  also  discharged  themselves 
into  the  same  place,  so  that  the  damage  actually  caused  by 
the  defendants  was  imperceptible ;  but  it  was  held  that 
the  plaintiffs  had  received  damage  in  point  of  law,  for 
they  had  a  right  to  the  natural  stream  flowing  through 
their  land  in  its  natural  state  as  an  incident  to  the  pro- 
perty in  the  land  through  which  the  watercourse  flowed, 
and  that  the  right  continued  notwithstanding  the  pollution 
from  other  sources. 

Purity  of  Although  the  law  makes  the  distinction  above  rnen- 

water  tnck-     tioned  between  water  flowing  in  defined  and  undefined 

ling  over  _  ° 

land  or  per-     courses  when  the  question  relates  to  the  right  to  an  un- 

through  the     interrupted  flow,  it  makes  no  difference,  with  regard  to  the 
soil.  natural  right  to  purity  of  water,  between  the  cases  of  water 

flowing  openly  on  the  surface  of  land  in  a  defined  channel, 
and  water  trickling  over  the  ground  without  any  defined 
course,  or  water  percolating  through  the  soil  in  unknown 
or  undefined  streams.  In  each  case  the  landowner  has  a 
natural  right  that  the  water  shall  not  be  polluted,  and  the 
act  of  pollution  is  equally  a  wrong.  There  is  a  practical 
difference  between  the  two  cases  which  does  not  seem  to 
have  been  generally  noticed,  but  which  ma}'  well  be  con- 
sidered as  a  reason  why  the  law  makes  a  distinction  between 
the  interruption  of  the  flow  and  the  pollution  of  perco- 
lating water.  If  water  be  prevented  flowing  to  land,  nothing 
is  done  on  the  land  to  which  the  water  would  have  flowed  ; 
the  owner  is  merely  prevented  receiving  something  which 
is  not  his,  but  would  in  a  sense  have  become  his  if  it  had 
got  there  ;  no  wrong  is  therefore  done  on  his  land  ;  but  if 
water  be  polluted  the  person  fouling  it  sends  filth  on  to 
his  neighbour's  land,  and  thus  creates  a  nuisance  there, and 
in  a  sense  commits  a  trespass,  just  as  he  would  if  he  took 
a   basket  of  rubbish  and   emptied  it  on  his  neighbour's 
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soil.  The  leading  cases  on  this  point  are  Hodgkinson  v.  Chap,  l 
Elinor  (</),  and  Ballard  v.  Tomlinson  (/),  in  the  former  of 
which  it  was  urged  that  the  principle  of  law  relating  to 
diversion  or  obstruction  of  underground  water  flowing  in 
unknown  or  undefined  streams,  established  in  the  case  of 
Chasemore  v.  Richards  (*),  applies  equally  to  pollution  of 
such  water  ;  but  it  was  held  not  to  be  so,  for  that,  although 
the  person  polluting  the  water  might  have  a  right  to  use 
it  in  any  way  he  thought  proper,  as  for  washing  lead,  still 
that  the  maxim  sic  utere  tuout  alienum  non  Icedas  applies  to 
the  case,  and  that  he  can  only  use  the  water  in  such  a 
manner  as  to  avoid  causing  damage  to  his  neighbour. 

As,  then,    all   landowners  have  this  natural  right  to  Right 

,  ,  ,  I,  pollute  water 

purity   of  water,  whether  above   or  under  ground,   and 

whether  the  water   be  collected  in   wells  or  flowing  in 

defined  or  undefined  streams,  and  whether  the  streams 

and  sources  of  the  supply  be  known  or  unknown,  so  other 

persons  may  obtain  adverse  rights  or  easements  entitling 

them  to  pollute  the  water.     There  are  many  instances  of 

rights  of  this  kind  to  be  found,  but  it  is  unnecessary  to  refer 

to  them  with  particularity  in  this  place  (t). 

3.  The  last  class  of  easements  to  which  a  landowner  may  3.  Righi 
become  entitled  in  connection  with  water  are  rights  to  take  J^e>e  ;N 
water  for  use  and  consumption.  It  will  be  remembered 
that  in  explaining  the  nature  of  an  easement,  and  the 
definition  laid  down  in  the  early  part  of  this  chapter,  it  was 
explained  that  a  right  to  take  water  in  the  land  of  another 
person  is  an  easement,  and  not  a  profit  a  prendre,  and  the 
reason  for  this  was  shown  to  be  that  water  is  not  a  part  or 

(q)  4  B.  &  S.  229  :  .".2  L.  J.,  Baily  and  Company  v.  Clark, 

Q.  B.  231 ;  8  L.  T.  451.  Son   and  Morland,   (1902)    1 

(r)  26  Ch.  D.  194;  54L.J.,  Ch.  649;  71    L.  J.,  Ch.  396; 

Ch.  127  :  29  Ch.  D.  115 ;  U  86    L.    T.   309.       Wright    v. 

L.  J.,  Ch.  454  :  52  L.  T.  942.  Williams,  1  M.  &   W.  77  ;  5 

(s)  7  H.L.  C.  349  ;  29  L.  J.,  L.  J.,N.  S.,  Exch.  107.     See 

Exch.  81.  post,     Chap.     EL,     sect.     2, 

(t)  Wood  v.  Wand,  3  Exch.  "  Water." 
748;     18  L.  J,   Exch.   305. 
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(  hap.  I.     the  produce  of  the  soil,  nor  the  property  of  the  owner  of 
t-  ~"      the  land  over  which  it  flows  or  on  which  it  stands  («). 

There  are  two  modes  of  making  use  of  water :  one 
mode — that  of  using  it  as  it  flows  to  turn  a  mill  or  for 
any  similar  purpose — has  already  been  referred  to  when 
treating  of  the  right  to  uninterrupted  flow  of  water;  the 
other — namely,  that  of  taking  it  for  consumption — now 
demands  attention. 

Various  ways       Water  may  be  taken  for  use  or  consumption  either  when 
of  taking  .     .         ...  .     .     n 

water  for  use.  ^  ls  collected  in  a  well  or  pond,  or  when  it  is  flowing  in  a 

stream;  and  the  right  to  take  it  may  be  vested  either  in  a 

person  by  or  through  whose  land  the  water  flows  or  in 

whose  ground  the  well  or  pond  is  situate,  or  in  a  person 

who  has  a  house  or  land  at  a  distance  and  who  has  a  right 

to  come  to  the  stream  or  well  or  pond  to  take  the  water 

and  carry  it  away  for  use  in  the  house  or  on  his  land, 

or  to  conduct  it  there  through  a  pipe.     In  some  of  these 

cases  the  right  is  a  natural  right,  but  in  others  it  is  an 

easement. 

A  natural  right  to  take  water  for  use  can  only  exist 

while  the  water  is  collected  and  stands  on  or  flows  over  or 

by  the  land  of  the  person  who  takes  it ;  but  there  is  a 

difference  between  the  natural  right  to  take  water  while  it 

is  standing  on  the  land  of  the  taker,  and  the  natural  right 

to  take  water  while  it  is  flowing  over  or  by  his  land  towards 

the  land  of  another  person  ;  in  the  former  case  the  right  is 

the  natural  proprietaiy  right  incident  to  the  ownership  of 

the  land  to  take  the  water  while  it  remains  there,  just 

as  the  owner  might  take  stones,  earth,  or  anything  growing 

in  his  soil — it  is  not  a  natural  easement  or  right  exercised 

adversely  to  the  interest  of  another  person  ;  but  the  natural 

right  to  take   water  while  it  is  flowing  towards  another 

person's   land  is  mure  than  a  proprietary  right — it  is  a 

natural  easement  exercised  adversely  to  the  interest  of 

another  person,  who  is  deprived  by  the  exercise  of  the 

(u)  Ante,  p.  9. 
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right  of  the  enjoyment  of  the  water  which  would  otherwise      '  !hap.  1. 
have  passed  to  him.  ict-  2- 

The  right  to  go  to  another  person's  l;iud  and  take  and 
carry  away  water,  whether  in  a  well  or  in  a  flowing  stream, 
for  use  in  a  distant  house  or  on  distant  land,  or  to  convey 
it  there  through  a  pipe  or  drain,  is  different  from  either  of 
the  previous  cases,  for  this  is  neither  a  proprietary  nor  a 
natural  right,  hut  an  easement.  This  distinction  is  marked 
in  the  case  of  Crossley  and  Sons  (Limited)  v.  Lightowler  (v), 
which  was  a  suit  for  an  injunction  to  restrain  the  defen- 
dants from  polluting  a  running  stream.  In  the  judgment, 
it  was  said  by  the  Lord  Chancellor  (Lord  Chelmsford) : — 
"  From  what  has  been  already  said,  it  may  be  collected 
that,  in  my  opinion,  if  the  plaintiffs  had  proved  the  pollu- 
tion of  the  Hebble,  opposite  to  their  mills  by  the  defendants, 
they  would  have  had  good  ground  for  an  injunction, 
although  they  were  not  actually  using  the  water  for  their 
business.  But  although  the  plaintiffs,  by  their  bill,  assert 
their  rights  as  riparian  proprietors,  the  case  which  they 
prove  is  of  an  entirely  different  description."  It  appeared 
from  the  evidence  that  the  plaintiffs,  in  order  to  obtain  a 
supply  of  pure  water  for  their  mills  (the  Dean  Clough 
Mills),  which  were  situated  on  the  banks  of  the  Hebble, 
had  obtained  a  right  to  lay  a  pipe  from  their  mills  to  a 
point  on  the  stream  above  the  mouth  of  a  foul  water-pipe 
from  some  dye-works  belonging  to  Messrs.  Pilling,  by 
which  means  they  were  enabled  to  convey  the  water  to 
their  mills  before  it  became  polluted  by  the  foul  water 
from  the  dye-works.  The  Lord  Chancellor  continued  : — 
"Whether  the  agreement  with  Messrs.  Pilling,  however 
binding  upon  them,  would  enable  the  plaintiffs  to  assert 
the  right  acquired  under  it  in  their  own  names  against 
any  persons  fouling  the  water  thus  artificially  obtained, 
is  perhaps  doubtful;  but  the  plaintiffs  do  not  claim  as 
the  grantees  of  Pilling,  hut  in  their  character  of   riparian 

(r)  L.  R.,  2  Ch.  478 ;  3G  L.  J.,  Ch.  584  ;  1G  L.  T. 
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Chap.  I.  proprietors,  and  the  fouling  which  they  prove  is  not  of 
- — - —  the  water  which  flows  between  the  hanks  at  Dean  Clough, 
but  of  the  supply  which  they  draw  to  the  mills  through 
pipes  from  a  higher  source."  ..."  This  is  clearly  not  an 
injur//  to  the  rights  of  tlie  plaintiffs  as  riparian  proprietors." 
It  was  an  injury  to  the  plaintiffs  with  regard  to  an  ease- 
ment. 

WAYS. 

The  next  class  of  easements  to  be  noticed  is  rights  of 
way — that  is,  rights  which  landowners  may  have  of  pass- 
ing over  the  soil  of  other  persons  for  the  purpose  of  going 
to  or  from  their  own  property. 

No  natural  It  may  be  remarked  that  this  class  of  easements  differs 

ng  taof  wa7- from  avj  those  which  have  hitherto  been  noticed  in  this 
respect :  viz.,  that  there  are  no  rights  of  this  class  which 
fall  under  the  denomination  of  natural  rights.  Rights  of 
way  are  never  given  by  law  to  owners  of  land  (a  circum- 
stance which  was  stated  at  the  commencement  of  this 
chapter  to  be  a  special  characteristic  of  a  natural  right), 
but  they  arise  in  every  case  from  the  act  of  the  land- 
owner— that  is,  by  means  of  a  grant,  either  express  or 
implied,  as  will  be  more  fully  explained  hereafter. 

Public  and  Of  rights  of  way  there  are  two  kinds,  public  and  private. 

pnvi  ways.  pu^jjc  rjghts  of  way  are  rights  of  passage  which  every 
individual  is  entitled  to  enjoy  for  the  purpose  of  going 
from  one  place  to  another ;  while  private  rights  of  way 
are  rights  which  belong  to  a  particular  individual  only,  or 
to  a  body  of  individuals,  either  for  the  purpose  of  passage 
generally,  or  for  the  purpose  of  going  to  and  from  a 
particular  tenement  belonging  to  him  or  them.  Public 
rights  of  way  are  rights  which  all  persons  in  the  kingdom 
are  entitled  to  use  at  their  free  will  and  pleasure,  irre- 
spectively of  any  property  of  which  they  happen  to  be 
owners,  and  even  though  they  are  possessed  of  no  property 
whatever.  Hence  it  follows  that  public  rights  of  way  are 
rights  in  gross  and  not  easements,  though  it  is  not  an 
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uncommon  error  for  persons  to  speak  of  public  rights  of     Cha]>.   I 
way  as  easements.    Private  rights  of  way,  not  appurtenant      Sect-  2- 
to  a  dominant  tenement,  like  public  rights  of  way,  are  also 
not  easements,  but  rights  in  gross  (mj). 

Every  person  who  has  land  adjoining  a  public  road  or  a  Right  of 
public  navigable  river,  which  are  public  highways,  has  a  public  way. 
right  of  access  to  them  from  his  land.  There  have  been 
cases  in  which  it  has  been  a  material  question  whether  this 
right  of  access  is  a  private  right  belonging  to  the  owner  of 
the  land  as  such  or  a  user  of  the  public  right.  The  point 
is  important,  as  it  affects  the  remedy  to  be  sought  and  the 
mode  of  obtaining  it  in  case  of  interruption  in  enjoyment. 
It  has  been  decided  that  this  is  a  private  right,  for  obstruc- 
tion of  which  an  action  will  lie,  and  that  the  action  lies, 
not  because  the  owner  of  the  land  has  been  injured  as  to 
the  public  right  and  has  sustained  special  damage,  but 
because  his  private  right  has  been  interfered  with.  He 
therefore  has  this  private  right  in  addition  to  the  public 
right  of  which  he  can  avail  himself  like  anyone  else.  The 
point  arose  in  the  case  of  Rose  v.  Groves  (x),  in  which  it 
appeared  that  the  plaintiff  occupied  a  public-house  abut- 
ting on  the  River  Thames,  and  that  the  defendant  hindered 
the  access  of  customers  to  the  house  from  the  river  by 
placing  spars  in  the  water  of  the  river.  The  decision 
turned  so  much  on  the  form  of  the  pleadings  that  the  case 
is  not  one  of  great  authority  on  the  point ;  but  in  the  more 
recent  case  of  Lyon  v.  Fishmongers'  Company  (y),  the 
question  as  to  the  nature  of  the  right,  whether  public  or 
private,  came  directly  before  the  Court,  and  was  decided 
by  the  House  of  Lords,  which  overruled  the  decision  of 

(w)  Ackroyd   v.   Smith,  10  (x)  5  M.  &G.  613  ;  12  L.  J., 

C.  B.  164 ;  19  L.  J.,  C.  P.  315.  C.  P.  251. 

Rangeley  v.  Midland  Railway  (y)  1    App.  Cas.    662  ;    46 

Company,  per    Lord   Cairns,  L.  J.,  Ch.  68;  35  L.  T.  569. 

L.  J.,  L.  R.,  3  Ch.  p.  310;  37  Fritz  v.   Hobson,  14    Ch.   D. 

L.  J.,  Ch.  313  ;  18  L.  T.  p.  70.  pp.  553,  554  ;  49  L.  J ..  ( '!>. 

Thorpe  v.  Brum  titt,  L.  R.,  8  p.  325  ;  42  L.  T.  p.  233. 
Ch.  650. 
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Chap.  I.     the  Lords  Justices.     The  plaintiff  had  a  wharf  on  the  River 

"ect-  ~-  Thames,  the  south  side  abutting  on  the  main  channel  of 
the  river,  and  the  west  side  on  a  creek,  at  the  end  of  which 
was  a  wharf  of  the  defendants.  The  plaintiff  had  access 
to  the  water  for  the  purpose  of  loading  and  unloading  goods 
on  both  the  south  and  west,  and  was  accustomed  to  use 
both.  The  defendants,  for  the  purpose  of  bringing  their 
wharf  up  to  the  main  channel  of  the  river,  and  level  on  the 
south  side  with  the  wharf  of  the  plaintiff,  obtained  the 
sanction  of  the  conservators  of  the  river  to  fill  up  the  creek 
and  build  a  wall  along  the  river  front,  which  would  have 
entirely  deprived  the  plaintiff  of  his  access  to  the  river 
from  the  west  side  of  his  wharf.  The  defendants  con- 
tended that  the  plaintiff  had  only  a  right  as  one  of  the 
public  to  use  the  river  and  not  a  right  of  a  private  character, 
and  that  the  conservators  of  the  river  had  therefore  power 
under  their  Act  to  grant  a  licence  to  fill  up  the  creek  and 
build  the  wall.  Malins,  V.-C,  held  that  the  plaintiff  had 
a  private  right  of  access,  and  the  Lords  Justices  overruled 
his  decision,  but  the  House  of  Lords  upheld  the  decision 
of  the  Vice-Chancellor.  The  nature  of  the  right,  and  of 
rights  in  navigable  rivers,  was  fully  considered,  and  the 
case  is  without  doubt  a  leading  case  on  the  subject.  The 
Lord  Chancellor  (Lord  Cairns)  said  : — "  The  Lords 
Justices  held  that  it  must  be  taken  to  be  established,  and 
it  was  not  disputed  at  your  Lordships'  Bar,  that  the  appel- 
lant had,  in  respect  of  the  west  side  of  Lyon's  wharf,  at 
the  time  when  the  Conservancy  Act  passed,  the  ordinary 
rights  of  the  owner  of  a  wharf  on  the  banks  of  a  navigable 
river.  The  question  is,  what  are  those  rights,  and  are  they 
preserved  intact  by  the  179th  section  ?  Unquestionably 
the  owner  of  a  wharf  on  the  river  bank  has,  like  every  other 
subject  of  the  realm,  the  right  of  navigating  the  river  as 
one  of  the  public.  This,  however,  is  not  a  right  coming 
to  him  qua  owner  or  occupier  of  any  lands  on  the  bank, 
nor  is  it  a  right  which,  per  se,  he  enjoys  in  a  manner 
different  from  any  other  member  of  the  public.     But  when 
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this  right  of  navigation  is  connected  with  an  exclusive  Chap.  I. 
access  to  or  from  a  particular  wharf,  it  assumes  a  very  dif- 
ferent character.  It  ceases  to  he  a  right  held  in  common 
with  the  rest  of  the  public,  for  other  members  of  the  public 
have  no  access  to  or  from  the  river  at  the  particular  place, 
and  it  becomes  a  form  of  enjoyment  of  the  land,  and  of 
the  river  in  connection  with  the  land,  the  disturbance  of 
which  may  be  vindicated  in  damages  by  an  action,  or 
restrained  by  an  injunction." 

A  very  similar  case  was  Chaplin  and  Company,  Limited 
v.  Corporation  of  Westminster  (z).  The  plaintiffs  had 
warehouses  and  cellars  in  a  street  and  up  a  passage  lead- 
ing out  of  it.  They  were  accustomed  to  unload  goods  from 
vans  on  to  the  pavement,  and  convey  them  up  the  passage. 
The  defendant  corporation  proposed  placing  a  lamp-post 
at  the  edge  of  the  pavement  opposite  the  end  of  the  pas- 
sage, which  would  interfere  with  the  plaintiffs'  method  of 
unloading  and  conveying  their  goods  across  to  the  passage. 
The  question  was  involved  whether  the  plaintiffs'  right  of 
access  from  the  street  to  the  passage,  and  along  it  to  their 
cellars  was  a  private  right  or  a  part  of  the  public  right  of 
way.  The  learned  judge  decided  that  it  was  apart  of  the 
public  right. 

The  existence  of  a  right  of  way  over  land,  and,  indeed,  Effect  as 
of  any  other  easement,  necessarily  operates  as  a  restriction  j^Qgrof 
upon  the  landowner's  rights  in  the  soil  and  his  freedom  the  soil. 
of  user,  but  the  extent  of  the  restriction  is  frequently  a 
question  of  great  importance,  as  upon  that  depends  the 
mode  in  which  the  landowner  is  entitled  to  use  his  own 
ground ;    and  to  understand  rightly  how  far   a  right  of 
way  operates  as  a  restriction  upon  the  user  of  the  land, 
it  is  necessary  to  understand  the  precise  nature  of  a  right 
of  way.      For  this  purpose  there  is  no  difference  in  prin- 
ciple between  a  public  and    a  private  right  of  way ;    in 
either  case  it  is  a  mere  right  of  passing  over  the  soil  of 

(«)  (1901)  2  Ch.  329  ;  70  L.  J.,  Ch.  679  ;  85  L.  T.  88. 

E.  I 
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Chap.  T.  another  person  uninterruptedly,  though  in  the  one  case 
^ect-  "•  the  right  is  for  every  individual  to  pass,  while  in  the 
other  it  is  for  a  particular  person  or  for  members  of  a 
particular  body  of  persons  only.  The  right  is  not  a  right 
to  the  land,  nor  to  any  corporeal  interest  in  the  land,  and 
the  soil  is  in  no  way  the  property  of  the  owner  of  the 
right.  From  this  it  follows  that  as  long  as  the  owner 
of  the  right  of  way  is  not  prevented  enjoying  his  ease- 
ment he  has  no  right  to  prevent  the  landowner  doing 
anything  lie  pleases  with  the  soil ;  neither  has  he  any 
light  to  complain  of  or  interfere  with  any  other  person, 
whatever  he  may  he  doing,  even  though  it  may  he  an 
unlawful  act  or  a  trespass  as  against  the  owner  of  the 
soil.  In  the  case  of  the  Vestry  of  St.  Mary,  Newington  v. 
Jacobs  (a),  the  question  arose  with  reference  to  a  public 
right  of  way,  but  the  principle  involved  in  the  case  is 
equally  applicable  to  a  private  right.  The  respondent 
was  owner  of  freehold  premises  abutting  upon  the  foot- 
way by  the  side  of  the  street,  and  the  footway  was  paved 
with  flag-stones.  To  reach  his  premises  the  respondent 
was  obliged  to  cross  the  flagged  footway,  and  by  convey- 
ing heavy  machinery  over  it  broke  the  stones ;  the  vestry 
would  not  allow  him  to  take  up  the  flag-stones  and  pave 
the  footway  differently  before  his  gate,  but  contended 
that  as  the  footway  was  dedicated  to  the  public  as  a 
footway  it  could  not  be  used  by  the  respondent,  though 
he  was  admitted  to  be  owner  of  the  soil,  for  any  purpose 
other  than  a  footway — as,  for  instance,  for  the  passage 
of  machinery.  It  was  decided,  however,  that  his  user  was 
lawful,  and  the  principles  upon  which  the  respective  rights 
of  the  puhlic  and  the  owner  of  the  soil  of  the  highway 
depended,  and  the  nature  of  a  right  of  way,  were  explained 
by  the  Court.  The  right  of  the  respondent,  it  was  said, 
depended  upon  the  nature  and  extent  of  the  rights 
acquired  by  the  public  over  the  footway  in  question,  either 

(a)  L.  R.,  7   Q.    B.  -17  ;    11      Bex  v.  Jolliffe,  2  T.  R.  90. 

L.  J.,  M.  C.  72  ;  25  L.  T.  8< » >. 
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at  common  law  or  under  the  Highway  Acts,  or  the  Metro-  Chap.  I. 
polis  Local  Management  Act.  With  these  Acts  it  is  not  ,Sect*  2- 
necessary  to  deal  in  this  treatise,  but  as  regards  the 
common  law  the  Court  said: — "The  owner  who  dedi- 
cates to  public  use  as  a  highwa}'  a  portion  of  his  land 
parts  with  no  other  right  than  a  right  of  passage  to  the 
public  over  the  land  so  dedicated,  and  may  exercise  all 
other  rights  of  ownership  not  inconsistent  therewith  ;  and 
the  appropriation  made  to  and  adopted  by  the  public  of  a 
part  of  the  street  to  one  kind  of  passage,  and  another  part 
to  another,  does  not  deprive  him  of  any  rights  as  owner 
of  the  land  which  are  not  inconsistent  with  the  right  of 
passage  by  the  public.  If  this  were  not  so,  the  owner  of 
a  large  estate  having  dedicated  a  portion  of  his  land  to  the 
use  of  the  public  as  a  roadway,  and  they  or  the  persons 
representing  them  having  raised  a  footpath  on  one  side  of 
such  roadway,  for  their  own  more  convenient  use  thereof, 
would,  after  a  lapse  of  time,  be  so  bound  by  this  convenient 
arrangement  of  such  roadway  as  to  be  unable  to  open  a 
new  gateway  or  entrance  to  his  land  from  such  roadway 
without  being  liable  to  be  convicted  under  the  provisions 
of  the  Highway  Act.  If  this  were  really  the  law,  the 
result  would  be  most  serious  to  owners  who  have  dedicated 
or  may  dedicate  roadways  to  the  public  ;  and  in  towns 
would  to  a  great  extent  prevent  the  owners  of  houses  and 
buildings  from  changing  their  character  and  use  to  any 
purpose  of  business,  which  could  not  be  accomplished 
without  the  use  of  a  horse  or  cart  or  carriage.  That  such 
is  not  the  law  appears  to  us  to  be  the  result  both  of 
principle  and  authority  ;  and  we  think  that  the  provisions 
of  the  Highway  Acts  and  the  Metropolis  Local  Manage- 
ment Acts,  so  far  as  they  apply  to  roads  or  streets,  are 
subordinate  to  the  paramount  rights  reserved  by  the 
owner.  We  do  not  deny  that  the  owner  cannot  derogate 
from  the  grant  of  the  roadway  made  by  him  to  the  public, 
and  cannot  do  anything  that  will  really  and  substantially 
interfere  with  the  right  of  passage  by  the  public." 

i  2 
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NATURE    OF    KASKMKXIN. 


( !hap.  1  Although  public  rights  of  way  are  not  easements,  several 

"•    .  or  many  persons  of  a  class  may  have  rights  of  way  over  one 

m-       and  the  same  road  which  are  easements — as,  for  instance, 
moil  in  many 
person-.  there  may  he  a  collection  of  houses  with  one  private  road 

leading  to  them  over  Avhich  all  the  occupants  have  a  right 

to  pass  ;  in  which  case  there  can  be  no  doubt  that,  as  those 

rights  exist  in  respect  of  the  houses,  they  are  easements, 

though  possessed  by  more  persons  than  one.     An  instance 

of  a  private  way  common  to  several  persons  may  be  found 

in  the  case  of  Semple  v.  London  and  Birmingham  Railway 

Company  (b),   in   which  a  road  is  mentioned  leading  to 

several  wharves  which  the  lessees  of  the  wharves  had 

covenanted  jointly  to  keep  in  repair  ;  it  was  held  that  the 

road  was  private,  not  public,  and  there  can  be  no  doubt 

that  the  rights  of   way  belonging  to  the  owners  of  the 

wharves  were  easements. 

Public  way  It  has  been  contended  that  a  public  and  private  right 

existing"  0I"  wa.v  over  *ne  same  s°il  cannot  co-exist ;    for  that  if  a 

private  way.  public  right  of  way  exists,  any  user  of  the  way  by  an 
individual  must  be  in  exercise  of  his  right  as  one  of  the 
public,  and  that  a  pre-existing  private  right  of  way  is 
merged  and  extinguished  if  a  public  right  is  created.  To 
some  extent  this  is  true,  for  there  can  be  no  doubt  that 
if  there  is  a  public  right  of  way  over  a  road,  no  private 
right  can  be  acquired  along  it,  and,  under  certain  circum- 
stances, undoubtedly  a  private  right  may  be  merged  in  a 
subsequently    created   public    right  (c)  :    it   is,   however, 


(b)  9  Sim.  209.  So  also  in 
Duncan  v.  Louch,  G  Q.  B.  904  ; 
14  L.  J.,  Q.  13. 185.  Attorney- 
General  v.  Esher  Linoleum 
Company,  (1901)  2  Ch.  C47  ; 
70  L.  J.,  Ch.  808;  85  L.  T. 
414.  In  Wood  v.  Veal  (5B. 
&  Aid.  454  .  .!/-/..-//,  ( '..I.,  said 
he  had  great  difficulty  in  con- 
ceiving that  there  can  be  a 
public  highway  which  is  not 


a  thoroughfare;  and  Best,  J., 
said  that  if  a  road  be  for  the 
accommodation  of  particular 
persons  only  it  is  not  a  public 
road,  and  therefore  he  cotdd 
see  no  reason  why  the  in- 
habitants of  a  street  which  is 
not  a  thoroughfare  should  not 
put  up  a  fence  at  the  end  of 
it  and  exclude  the  public. 
(.e)  Regina   v.   CJiorley,   12 


WAYS. 
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(  hap. 
Sect. 


equally  clear'that  if  a  person  has  a  private  right  of  way, 
his  right  is  not  necessarily  extinguished  if  the  public 
acquires  a  right  to  use  the  same  road,  and  the  owner  of 
the  private  right  may  at  any  time  assert  and  rely  upon 
that  right  to  justify  his  user  of  the  way  without  resorting 
to  the  public  right ;  the  power  to  do  so  may  indeed  be  of 
great  importance  to  him,  for  the  public  right  may  be 
disputed,  or  it  may  possibly,  for  other  reasons,  not  form 
a  justification  for  the  act  for  which  he  is  sued(d) ;  the 
remedy,  too,  for  obstruction  of  a  private  right  by  action 
may  be  preferable  to  the  remedy  for  obstruction  of  a 
public  right  by  indictment. 

Easements  of  necessity  have  been  referred  to  in  a  pre-  ways  of 
vious  page,  and  it  was  explained  that  they  are  easements  to  ]10ce^sity 


Q.  B.  515.    Chichester  v.  Leth- 
ridge,  Willes,  71. 

(d)  Allen  v.  Ormond,  8 
East,  3.  Regina  v.  Chorley,  12 
Q.  B.  515.  Duncan  v.  Loucli, 
6  Q.  B.  915.  Broxcnlow  v. 
Tomlinson,  per  Lord  Denman, 
C.  J.,  at  Nisi  Prius,  1  M.  & 
G.  p.  486.  Questions  as  to 
liability  to  repair  have  occa- 
sionally arisen  through  public 
ways  having  been  acquired 
over  private  roads.  Thus  in 
Reg.  v.  Inhabitants  of  Brad- 
field  (L.  R.,  9  Q.  B.  552  ;  43 
L.  J.,  M.  C.  155  ;  30  L.  T.  700) 
a  public  right  had  been  gained 
by  user  over  a  private  way  set 
out  under  an  old  inclosure 
award,  whereby  it  was  ex- 
presslj-  provided  that  the  road 
should  at  all  times,  and  for 
ever  thereafter,  be  repaired 
and  kept  in  repair  by  the 
owners  or  occupiers  for  the 
time  being  of  the  land  next 
adjoining  the  road  ;  and  the 
question  was,  who  was  to  do 
the  repairs,  the  parish,  or  the 


persons  named  in  the  award  ? 
It  was  decided  that  the  parish 
was  liable,  for  although  the 
fact  that  the  road  was  origin- 
ally set  out  under  the  award 
as  a  private  road  to  be  used 
and  repaired  by  particular 
individuals  was  inconsistent 
with  its  then  being  a  highway, 
yet  there  was  nothing  to  pre- 
vent the  owners  of  the  soil 
from  dedicating  the  road  to 
the  public,  so  as  to  make  it  a 
public  highway,  and  that  the 
rule  of  the  common  law  is  that 
when  once  a  road  becomes  a 
public  highway  the  parish  or 
township  must  repair  it.  It 
may  be  remarked  that  in  this 
case  it  must  have  been 
assumed  that  the  private  ease- 
ment was  not  extinguished  by 
or  merged  in  the  public  right 
of  way,  for  if  it  had  been  it 
could  not  have  been  contended 
that  the  liability  of  the  owners 
or  occupiers  of  the  adjoining 
land  to  repair  under  the  award 
remained. 


lis 
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Sect.  2. 


Right-  of 
way.  general 
or  limited. 


which  an  owner  of  land  may  become  entitled  if  his  land  is  so 
situated  that,  but  for  them,  it  would  he  inaccessible.  The 
most  common  easements  of  this  kind  are  ways  of  necessity 
which  are  rights  of  way  given  to  the  owner  of  land  to 
enable  him  to  pass  over  the  land  of  his  neighbour  if  he 
has  no  other  means  of  access  to  his  own  soil,  that  is,  if, 
according  to  a  common  phrase,  it  is  landlocked.  In  what 
cases,  in  what  direction,  and  over  whose  land  such  rights 
are  given,  will  be  shown  hereafter  (g),  and  it  would  be  out 
of  place  to  say  more  about  them  here. 

One  point  only  remains  to  be  mentioned  in  this  chapter 
with  regard  to  the  nature  of  rights  of  way — that  is,  that 
they  may  be  general  in  their  character,  or,  in  other  words, 
usable  for  all  purposes  and  at  all  times,  or  the  right  to  use 
them  may  be  limited  to  particular  purposes  or  to  certain 
times.  Thus  a  right  of  way  may  be  limited  to  agricultural 
purposes  only — and  the  existence  of  such  a  right  is  not  of 
itself  sufficient  evidence  of  a  general  right  for  all  purposes 
— as  to  carry  lime  or  stone  from  a  newly  opened  quarry  (/), 
or  it  may  be  limited  to  the  purpose  of  driving  cattle  or 
carriages,  or  it  may  be  a  horse-way  or  merely  a  way  for 
foot-passengers  (g),  or  the  right  of  user  may  be  limited  to 
such  times  as  a  gate  is  open,  or  to  certain  hours  of  the 
day,  or  when  the  crops  are  off  the  land  ;  but  the  con- 
sideration of  the  rules  by  which  the  limit,  if  any,  is  to  be 
ascertained  belongs  to  a  subsequent  chapter  (li). 


MISCELLANEOUS    RIGHTS. 


Attempts  to 
create  new 
species  of 
easement. 


The  nature  of  all  the  ordinary  kinds  of  easements  re- 
cognised by  the  law  lias  now  been  dealt  with  ;  but  besides 
easements  which  a  landowner  may  lawfully  acquire  ill  con- 
nection with  the  air,  the  light,  and  water,  and  the  rights 


(e)  See  post,  Chaps.  Ik  and 
EL,  sects.  2, title  "  Way-." 

(/)  Jackson  \.  Stacey,  I  tolt, 
X.  P.  455. 

(g)  Ballard     v.    Dyson,     1 


Taunt.  iJ70.  Ardhy  v.  St. 
Pancras  Guardians,  39  L.  J., 
Ch.  871. 

(li)  See    posl,    Chap.     III., 
sect,  i',  title  "  Ways." 


MISCELLANEOUS    RIGHTS. 


11!* 


to  support  and  ways,  respecting  which,  as  already  ex- 
plained, special  principles  of  law  have  become  established, 
either  from  statutory  enactment  or  from  custom,  attempts 
have  been  made  from  time  to  time  to  create  other  ease- 
ments of  an  extraordinaiy  kind,  and  to  annex  them  to 
land,  so  as  to  bind  succeeding  owners  of  the  servient 
estate  in  perpetuity.  Without  wishing  to  lay  down  that 
there  can  be  no  other  kind  of  easements  than  those  above 
mentioned  (?*),  it  was  pointed  out  in  the  first  section  of 
this  chapter  (J)  that  the  law  will  not  permit  a  landowner 
to  create  easements  of  a  novel  character  and  annex  them 


Chap.  I. 
Sect.  2. 


(i)  In  Simpson  v.  Corpora- 
tion of  Godmanch ester,  (1896) 
1  Ch.  p.  218  ;  65  L.  J.,  Ch. 
p.  157  ;  73  L.  T.  p.  425,  Lord 
Herschell  said,  "  Easements 
may  be  of  various  characters, 
and  it  is  a  fallacy  to  suppose 
that  every  easement  must  be 
brought  within  some  particu- 
lar class  which  has  been 
recognised,  such  as  the  class 
relating  to  watercourses,  or 
light  or  air,  or  otherwise." 
The  following  rights  appear 
to  have  been  treated  as  ease- 
ments : — A  right  to  fasten 
clothes-lines  and  dry  linen  : 
Dreivell  v.  Toicler,  3  B.  & 
Ad.  735.  A  right  to  nail 
trees  to  a  wall :  Haickins  v. 
Wallis,  2  Wils.  K.  B.  173. 
A  right  to  have  a  fascia  or 
notice  board  or  sign  fastened 
on  another's  house  :  Francis 
v.  Eayward,  20  Ch.  D.  773  ; 
52  L.  J.,  Ch.  12  ;  46  L.  T. 
659:  22  Ch.  D.  177;  52  L.  J., 
Ch.  291 ;  48  L.  T.  297  ;  and 
Moodij  v.  Steggles,  12  Ch.  D. 
261 ;  48  L.  J.,  Ch.  639  ;  41 
L.  T.  25.  A  right  to  use 
another's  chimney  for  convey- 
ance   of    smoke :     Hcrvey   v. 


Smith,  22  Beav.  299  ;  1  Kay 
&  J.  389.  Jones  v.  Pritchard, 
(1908)  1  Ch.  630 ;  77  L.  J., 
Ch.  405;  98  L.  T.  386.  A 
right  to  have  a  public-house 
sign-post  on  a  common  oppo- 
site the  house  :  Hoare  v.  Metro- 
politan Board  of  Works,  L.  R., 
9  Q.  B.  296;  43  L.  J.,  M.  C. 
65  ;  29  L.  T.  804.  A  right  of 
eavesdropping  on  to  a  neigh- 
bour's land :  Harvey  v.  B 'al- 
ters, L.  R,,  8  C.  P.  162  ;  42 
L.  J.,  C.  P.  105  ;  28  L.  T.  343. 
Thomas  v.  Thomas,  2  C,  M. 
&  R.  34.  A  right  to  tether 
horses  :  Johnson  v.  Thorough- 
good,  Hob.  64  ;  this  right,  how- 
ever, may  have  been  a  species 
of  right  of  common,  for  obtain- 
ing pasturage  was  the  object 
of  the  privilege.  A  right  to 
have  a  moveable  hatch  in 
another's  land  :  Wood  v. 
Heicitt,  8  Q.  B.  913 ;  15  L.  J., 
Q.  B.  247.  A  right  to  have  a 
pile  fixed  in  the  waterway  of 
the  Thames  :  Lancaster  v.  Eve, 
5  C.  B.,  N.  S.  717  ;  28  L.  J., 
C.  P.  235.  See  also  Underwood 
v.  Burroics,  7  C.  &  P.  26. 
(j)  Ante,  p.  30. 
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Uninter- 
rupted 
prospect. 


(hap.  I.     to  the  soil,  so  as  to  bind  it  in  the  hands  of  future  owners ; 

:",,,'t-  '-'•  and  that  though  any  such  right  which  lie  may  confer 
upon  another  person  ma}'  be  valid  against  him  personally 
so  long  as  he  continues  owner  of  the  quasi-servient  tene- 
ment, and  even  perhaps  against  his  successors,  yet  it  will 
be  a  right  resting  on  covenant  only,  so  that  on  disturb- 
ance he  or  they  may  be  sued  for  breach  of  covenant ;  it 
will  not  be  an  easement  appurtenant  to  the  land  for 
disturbance  of  which  he  can  be  sued  for  commission  of  a 
tortious  act.  If  a  landowner  professes  to  grant  and 
annex  such  rights  to  his  land,  they  are  void  as  against 
other  persons  than  the  grantor,  and  will  not  entitle  the 
grantee  to  sue  any  third  person  in  his  own  name  for  any 
disturbance  of  his  supposed  right. 

A  right  of  this  kind,  which  was  asserted  at  a  very  early 
period,  but  which  the  law  has  always  refused  to  sanction, 
is  a  right  that  the  prospect  or  view  should  not  be  impeded 
by  the  erection  of  buildings.  The  legal  possibility  of  a 
right  to  undisturbed  prospect  was  discussed  in  Aldred's 
Case  (I),  which  is  one  of  the  oldest  cases  on  easements 
recorded.  It  was  in  that  case  laid  down  as  law  by 
Wray,  C.  J.,  "  That  for  stopping  as  well  of  the  wholesome 
air  as  of  light  an  action  lies,  and  damages  shall  be  re- 
covered for  them,  for  both  arc  necessary"  ....  but 
"  that  for  prospect,  which  is  a  matter  only  of  delight  and 
not  of  necessity,  no  action  lies  for  stopping  thereof,  and 
yet  it  is  a  great  commendation  of  a  house  if  it  has  a  long 
and  large  prospect."  .  ..."  But  the  law  don't  give  an 
action  for  such  things  of  delight."  Another  case  on  this 
subject  is  the  Attorney-General  at  the  relation  of  Gray's 
Inn  Society  v.  Doughty  (m),  in  which  a  motion  was  made 
in  the  Court  of  Chancery,  before  answer,  to  stop  the 
erection  of  certain  buildings  which  would  have  the  effect 
of  intercepting  the  view  from  the  gardens  of  Gray's  Inn. 


(1)  9  Coke's  Rep.  58. 
(m)  2  Ves.  Sen.    153.     See 
also  Wells  v.  Ody,  7   ( \  &  P. 


•110,  and  Knowles  v.  Richard- 
son, 1  Mod.  55. 
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The  interference  of  the  Court  was  asked  on  the  ground      Chap.  I. 

of  disturbance  of  what  was  alleged  to  be  a  right  to  the      ^ect-  2> 

prospect,  claimed  by  reason  of  long  enjoyment ;  and  it  was 

said  that  the  right  had  been  previously  admitted  by  parties 

interested  in  disputing  it,  and  by  a  court  of  equity.     The 

admission  by  the  court  of  equity  appears  to  have  been  by 

Lord  Jefferies,  who  had  made  several  orders  on  petition  to 

restrain  building  so  as  to  intercept  this  prospect ;  but  the 

Lord  Chancellor  (Lord  Hardwicke)  refused  to  interfere  in 

a  summary  wa}r,  saying  that  he  knew  of  no  general  rule 

of  common  law  which  warrants  or  says  that  building  so 

as  to  stop  another's  prospect  is  a  nuisance — for  if  such 

building  had  been   a  nuisance  there  could  be  no  great 

towns,  and  he  must  grant  injunctions  to  restrain  all  new 

buildings  in  London.    As  for  the  orders  of  Lord  Jefferies, 

his  Lordship  disposed  of  them  in  a  very  summary  way  by 

stating  that  that  learned  judge  was  too  apt  to  do  things  in 

an  extraordinary  manner,  that  they  were  made  on  petition 

without  a  bill  filed,  and  that  he  therefore  laid  them  out 

of  the  case  ;   but  he  added  that  such  a  right  might  be 

conferred  by  agreement.     The  question  whether  a  right 

to  undisturbed  prospect  could  be  conferred  by  agreement 

was  not  before  Lord  Hardwicke  when  he  delivered  his 

judgment,  and  probably  if  it  had  been  he  would  not,  after 

due  deliberation,  have  laid  down  that  such  a  right  could 

even  be  conferred  b}r  agreement  or  grant,  so  as  to  create 

an  easement  and  annex    it   to    the  land  for  ever.     An 

agreement  not  to  obstruct  the  prospect  is  undoubtedly 

binding  upon  the  parties  to  the  agreement,  and  cases  in 

which  owners  of  land  bind  themselves  by  covenant  not  to 

build  on  the  land,  or  to  build  in  a  particular  manner 

only,  for  the  benefit  of  adjoining  houses,  are  of  frequent 

occurrence  ;  men  may  enter  into  such  covenants  just  as 

they  may  bind  themselves   not  to  carry  on   a   particular 

trade.      Covenants  of  this  kind  are  made   either  with  a 

view  to  maintaining  uniformity  in  a  row  of  houses,  or  of 

preventing    injury  by   spoiling    the    prospect    from    the 
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Chap.  I.      windows,  and  in  many  instances  these  covenants  run  with 
^       "•      the  land  ;  hut  it  is  now  beyond  dispute  that  no  easements 


are  thereby  conferred. — the  rights  are  merely  matters  of 
covenant.  A  test  of  the  correctness  of  this  view  is,  that 
if  the  prospect  is  interrupted  in  defiance  of  the  covenant 
no  action  can  he  maintained  for  a  tortious  injury  to  a 
legal  right,  but  the  action  must  he  brought  for  breach  of 
the  covenant  (n). 

View  of  a  Somewhat  analogous  to  a  view  from  a  house  is  a  view 

shop  window.      ,•       •>  •       j    1  i  •  i  j 

of  a  house  gained  by  persons  approaching  along  a  road. 

In  the  case  of  shops  and  places  of  business,  it  is  frequently 

a  matter  of  considerable  moment  to  the  shopkeeper  that 

people  shall  catch  sight  of   the  shop  window,  or  of  an 

advertising  board,  as  they  walk  along  the  road  ;  and  this 

circumstance  has   given  rise  to  several  law-suits,  wdien 

the  viewr  has  been  obstructed  by  the  owner  of  premises 

adjoining  a  shop.    The  Courts,  however,  will  not  recognise 

a  right  of  this  kind.     In  the  case  of  Smith  v.  Oicen(o), 

the  plaintiff  was  owner  of  a  shop  in  Bond  Street,  and  the 

defendant,  who  was  owner    of    the    adjoining    premises, 

began  to  make  alterations  which  it  was  anticipated  would 

have  the  effect  of   preventing    the  shop  of  the  plaintiff 

being  seen  so  far    down    the    street    as  usual.     Sir  W. 

Page  "Wood,  V.-C,  refused  to  interfere  on  this  ground, 

for  he  said  that  all  that    could    be    complained  of   was 

that   persons  could  not  see  the    goods  so  soon  as  they 

might  if  the  alterations  objected  to  had  not  been  made  ; 

that  when  they  came  in  front  of  the  shop  the  goods  would 

be  seen  just  as  well  as  before.     So,  he  added,  if  a  sign 

were  hung  up  in  front  of  a  shop,  such  as  a  pawnbroker's 

(«)  Western    v.   M'Dermot,  Viggott   v.  St mtton,  Job..  341 ; 

L.  'J!.,  I    Eq.  I'.i'J;  35   L.  J.,  29  L.  J.,  Ch.  1 ;  1  De  G.,  F. 

CI i.    L90.     Lord   Manners   v.  &  J.  33. 

Johnson,  1   Ch.   1'.  673;   45  (o)  35  L.  J.,  Ch.  317.    See 

L.  J.,  Ch.  404.     Tulkv.Mox-  also    Butt    v.     Imperial    Gas 

hay,  2  I'll.  77  1  ;  18  L.  J..  Ch.  Company,   L   R.,  2  Ch.  158; 

83.    Cole  v.  Sims,  5  De  G.,  M.  L6  L  T.  820. 
&  G.  1;  23  L.  J.,  Ch.  258. 
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balls,  which  could  be  seen  for  a  long  distance,  there  was     Chap.  I. 
nothing    to    prevent  a  neighbour    building    on  his  own  _ 
ground  in  such  a  way  as  to  obstruct  the  distant  view  of 
such  a  sign. 

There  is  a  Nisi  Prius  decision,  however,  which  is  at 
variance  with  the  above  principle,  and  which  seems  to 
have  been  overlooked,  or,  at  all  events,  has  not  been  cited 
in  the  Courts  during  the  hearing  of  the  more  recent  cases. 
In  the  case  of  Riviere  v.  Boiver  (p),  the  plaintiff  was  pro- 
prietor of  a  house  in  Oxford  Street,  which  he  divided  into 
two  tenements,  one  of  which  he  retained  in  his  own 
occupation  and  used  as  a  gunsmith's  shop.  That  shop 
had  a  window  projecting,  by  means  of  which  his  goods 
could  be  displayed  by  a  side  view  to  passengers  passing 
along  the  street.  After  the  window  had  been  constructed 
the  plaintiff  let  the  adjoining  tenement  to  the  defendant, 
who  was  a  bookseller  and  stationer.  The  defendant  was 
in  the  habit  of  fixing  to  his  door-post  a  movable  case 
containing  books,  which  came  close  to  the  plaintiff's 
window,  and  had  the  effect  of  entirely  obstructing  the 
view  of  the  goods  on  one  side  of  the  window.  Although 
it  was  urged  that,  as  no  action  would  lie  for  the  obstruc- 
tion of  a  prospect,  so  no  action  would  lie  for  the  obstruction 
of  the  shop  window  from  the  view  of  persons  approaching, 
Abbott,  C.  J.,  held  that  the  action  was  maintainable 
against  the  defendant,  who  was  the  plaintiff's  tenant, 
as  the  window,  although  of  recent  construction,  existed  at 
the  time  of  the  demise  ;  and  this  was  so  although  no  stipu- 
lation was  made  at  the  commencement  of  the  tenancy. 
This  decision  was  evidently  given  on  the  ground  that,  as 
the  window  existed  at  the  time  of  the  demise,  a  grant  of 
right  to  unobstructed  view,  or  a  covenant  by  the  tenant 
that  he  would  not  obstruct,  was  to  be  implied,  in  the  same 
way  as  it  had  been  held  in  some  old  cases  that,  if  the 
owner  of  a  house  sold  the  adjoining  land,  the  purchaser 

(p)  Ry.  &  Moo.  24. 
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(hap.  I.  could  not  build  and  obstruct  his  light ;  but  it  will  be  seen 
hereafter  that,  though  there  is  some  conflict  of  authority 
on  the  point,  the  law  is  now  settled  that  no  right  to  light 
would  be  reserved  by  the  vendor  in  the  absence  of  express 
stipulation ;  for  the  same  reason,  no  grant  or  covenant 
would  now  be  implied  in  a  case  similar  to  that  above 
mentioned,  by  which  the  bookseller  would  be  restrained 
from  obstructing  the  gunsmith's  window.  From  the 
analogous  case  of  a  grant  of  right  to  light  being  implied 
against  a  lessor  if  he  lets  a  house  reserving  the  adjoining 
land,  it  may  still  be  argued  that  a  right  to  unobstructed 
view  by  the  public  would  be  impliedly  granted,  if  the  owner 
of  two  houses  were  to  let  or  sell  one  with  a  shop  window, 
of  which  the  public  could  obtain  a  view  while  approach- 
ing along  the  street,  and  were  to  retain  the  other  in  his 
possession. 

Undisturbed  Another  right  to  which  a  claim  has  been  made,  but 
which  is  not  recognised  by  the  law,  is  a  right  to  undis- 
turbed privacy.  There  can  be  no  dispute  now  that  such  a 
right  is  not  recognised  by  law,  although  an  attempt  has 
been  made  to  establish  an  easement  of  that  kind.  On  this 
point  Kindersley,  V.-C,  said  : — "  With  regard  to  the  ques- 
tion of  privacy,  no  doubt  the  owner  of  a  house  would 
prefer  that  a  neighbour  should  not  have  the  right  of 
looking  into  his  windows  or  yard,  but  neither  this  Court, 
nor  a  Court  of  law,  will  interfere  on  the  mere  ground  of 
invasion  of  privacy ;  and  a  party  has  a  right  even  to  open 
new  windows,  although  he  is  thereby  enabled  to  overlook 
his  neighbour's  premises,  and  so  interfering,  perhaps,  with 
his  comfort"  (q).  In  an  old  case  of  Chandler  v.  Thomp- 
son (r),  it  was  said  by  Le  Blanc,  J.,  at  Nisi  Prius,  that 
although  an  action  for  opening  a  window  to  disturb  the 

(q)  Turner  v.    Spooner,  30  action  in  Re  Penny  and  the 

L.  J.,  Ch.  p.  803.  South-Eastern  Railioaij   <Jom- 

(r)  3  Camp.  SO.     Interrup-  party,  7  E.  &  B.  660  ;  26  L.  J., 

tion  of  privacy  was  expressly  Q.  B.  2'2~>. 
held  not  to  confer  a  right  of 
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plaintiff's  privacy  was  to  be  read  of  in  the  Looks,  he  had      Chap.  I. 

never  known  such  an  action  maintained,  and  when  he  was    1_1 

in  the  Common  Pleas  he  had  heard  it  laid  down  by  Eyre, 
C.  J.,  that  such  an  action  did  not  lie,  and  that  the  only 
remedy  was  to  build  on  the  adjoining  land  opposite  to  the 
offensive  window.    "SVhere,  however,  there  was  a  covenant 
not  to  build  beyond  a  certain  line,  and  the  covenantor  built 
some  bay  windows  which  projected  beyond  that  line,  and 
by  means  of  them  the  covenantee's  privacy  was  disturbed, 
Hall,  V.-C,  when  granting  an  injunction  to  prevent  the 
continuance  of  the  windows  on  the  ground  that  the  cove- 
nant was  broken,  said  : — "  But  if  it  had  been  necessary  for 
me,  in  determining  this  case,  to  rest  my  judgment  upon 
the  question  whether  or    not  there  was  damage  to    the 
plaintiff  arising  from  the    erection  of   these  windows,  I 
should  upon  the  balance  of  evidence  come  to  the  conclusion 
that  there  was.    It  is  then  said  that  these  houses  are  more 
ornamental  than   the  others.     However  that  may  be,  I 
think  being  partially  overlooked  from  the  first-floor  rooms, 
even  at  such  a  distance,  particularly  with  reference  to  the 
house  No.  2,  is  enough  materially  to  detract  from  the 
value  of  the  plaintiff's  house.     It  is  said  there  is  no  cove- 
nant as  to  privacy ;  but  privacy  will  be  interfered  with, 
and  there  is  a  covenant  that  the  act  shall  not  be  done,  the 
doing  of  which  causes  the  invasion  of  privacy,  and  there  is 
accordingly  damage  and  injury  in  respect  of  which  relief 
ought  to  be  granted  "  (s). 

(s)  Lord  Manners  v.  Johnson,  1  Ch.  D.  p.  680  ;  45  L.  J.,  Ch. 
404. 
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CHAPTER  II. 

ON    ACQUISITION'    OF   EASEMENTS. 

Chap.  II.  Tin:  subject  of  the  present  chapter  is  the  different  modes 
by  which  easements  ma}'  be  created  and  acquired ;  and, 
following  the  same  order  as  before,  the  several  modes  of 
acquisition  as  they  relate  to  easements  generally  will  he 
considered  first,  and  afterwards  the  principles  of  law  which 
relate  to  the  modes  of  acquiring  easements  of  particular 
classes. 

Sect.  1. — On  Acquisition  of  Easement*  generally. 

Sect.  1.  In  considering  the  acquisition  of  easements,  a  material 

Distinction      en°ect  °f  the  distinction  between  Easements  and  Natural 

between  case-  Bights  is  to  be  noticed.     Easements  can  only  be  created 

natural   '        an^  conferred  by  the  act  of  man,  whereas  Natural  Plights 

rights.  are  incident  to  land,  and  to  them  the  owner  of  land  has 

as  much  right  as  he  has  to  the  land  itself,   without  the 

direct  intervention  of  human  agency — that  is,  without  any 

act  of  creation  and  gift  b}r  the  servient  owner,  and  without 

any  act  of  acquisition  on  his  own  part. 

The  act  of  As  a  matter  of  fact,  the  act  by  which  particular  ease- 

nresumndften  ments  are  created  and  acquired  in  many  cases  never 
really  takes  place,  but  is  merely  implied ;  it  will  be  seen, 
however,  that  an  act  of  creation  is  never  implied  unless 
there  is  some  reason  arising  from  the  conduct  of  the 
parties,  or  from  surrounding  circumstances,  why  such  an 
act  should  be  implied,  and  why  it  should  be  supposed 
that  the  act  really  occurred,  although  no  evidence  of  its 
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occurrence    really  exists,   and    although   perhaps    every-     Chap.  II 

body  knows  full  well  that  it  never  did  take  place.     The ec  '    

theory  of  the  law  is  that  easements  are  always  created 
by  grant,  but  a  grant  of  the  right  will  often  be  implied 
when  no  trace  of  the  making  of  such  a  grant  can 
in  fact  be  shown ;  while,  on  the  other  hand,  no  grant 
can  be  implied,  unless  such  an  implication  is  rendered 
reasonable  by  surrounding  circumstances,  or  the  acts  of 
the  parties.  At  first  sight  it  may  appear  unreasonable 
and  absurd  that  the  law  should  permit  such  important 
rights  as  easements,  which  operate  so  detrimentally 
against  the  servient  estate,  to  rest  on  no  sounder  base 
than  a  grant  which  is  implied  or  an  act  which  is  pre- 
sumed, but  in  practice  it  has  been  found  necessary  for 
the  quieting  of  titles  and  prevention  of  strife,  as  well  as 
for  the  maintenance  of  valuable  interests  which  would 
otherwise  be  destroyed,  to  stamp  usages  as  rights  which 
have  been  nothing  but  encroachments  and  a  succession  of 
trespasses.  The  implication  or  presumption  of  grants  is 
one  of  those  fictions  of  the  law  to  which  the  wisdom  of 
our  ancestors  gave  birth  when  pressed  with  the  difficulty 
of  accounting  for  usages  which  were  claimed  "as  of 
right,"  but  which  they  knew  full  well  had  always  been 
wrong,  and  the  value  of  the  fiction  has  proved  so  great 
that  it  has  withstood  the  ravages  of  time  and  almost  the 
reforming  hand  of  the  Legislature. 

For  all  practical  purposes  there  are   five   modes    by  Modes  of 
which  easements,  as  distinguished  from  natural  rights,  cre^}yon  of 
may  be  created  and   acquired :  they  are — 1.     By  grant  easements. 
or   covenant ;  2.  By   virtue    of  an   Act   of  Parliament  ; 
3.  Under  a  devise ;  4.  By  prescription  ;   5.  Under  a  cus- 
tom.    Theoretically,  it  is  a  question  whether  all  these 
modes  of  acquisition  are  not  identical — that  is,  whether 
the   acquisition    does    not  in  each  case  take  effect  from 
a  grant  by  the  servient  owner,  either  express  or  implied ; 
and  in  support  of  this  theory  it  is  to  be  remarked  that 
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Chap.  II.  Lord  Cairns,  L.  J.,  when  speaking  of  the  power  claimed 
Sect-  '•  by  a  railway  company  under  an  Act  of  Parliament  to  set 
out  a  footpath  over  land  it  did  not  possess,  said  (a)  : — 
"  I  will  assume,  in  the  first  place,  that  that  is  a  correct 
expression,  and  that  the  object  is  to  create  what  is  pro- 
perly termed  an  easement  over  the  land  ;  but  assuming 
that  to  be  so,  it  appears  clear  that  to  create  an  easement  over 
land  you  must  possess  the  ownership  of  the  land.  Every 
easement  Itas  its  origin  in  a  grant  express  or  implied.  The 
person  who  ran  make  that  grant  must  he  the  owner  of  the 
land.  A  railway  company  cannot  grant  an  easement  over 
the  land  of  another  person.  They  may  grant  an  easement 
as  soon  as  they  become  proprietors  of  the  land,  but  not 
until  they  become  such  proprietors.  They  must  own  the 
servient  tenement  in  order  to  give  an  easement  over  the 
servient  tenement."  The  same  principle  was  expressed 
by  Kekewich,  J.,  in  the  case  of  the  London  and  North 
Western  Railway  Company  v.  Evans  (b).  The  question  was 
whether  the  railway  company  was  entitled  to  support  for 
a  canal  from  coal  of  the  defendant  without  paying  com- 
pensation under  an  Act  of  Parliament.  The  learned  judge 
said  : — "  The  instrument  to  be  construed  here  is  the  Act 
of  George  II.,  which  although  proceeding  from  the  Legis- 
lature, as  paramount  authority,  and  not  directly  from 
the  proprietors  of  the  soil,  must,  I  think,  be  read  as  equi- 
valent to  a  grant  by  the  latter ;  and  my  task  is  to  deter- 
mine what  passed  from  them  to  the  undertakers,  and  on 
what  terms."  Therefore,  even  though  an  easement  is 
expressly  conferred  by  Act  of  Parliament,  it  is  ques- 
tionable whether  it  is  not  in  the  eye  of  the  law  created 
and  given  by  an  implied  grant  of  the  servient  owner. 
So,  again,  in  the  case  of  an  easement  claimable  under  a 
custom,  the  question  may  be  asked  whether  the  easement 

(a)  Eangeley    v.     Midland         (b)  (1892)  2  Ch.  p.  443  ;  62 

Railway   Company,  L.  R.,   3  L.   J.,  Ch.  p.   5 ;    66   L.   T. 

Ch.  p.310;  37  L.  J., Ch. 313  ;  p.  527. 
18  L.  T.  p.  7". 
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is  not,  in  point  of  law,  deemed  to  have  been  conferred  by     Chap.  II 


presumed  grant  of  the  servient  owner,  to  which  grant  the 
dominant  owner  is  legally  entitled  under  the  custom.  To 
bear  this  out  it  may  be  mentioned  that  it  appears  from  the 
case  of  Gaved  v.  Martin  (c)  that  tin-streamers  in  Cornwall 
have,  bj7,  the  custom  of  the  county,  a  right  to  the  free  use 
of  the  water  over  the  whole  of  the  district  within  their 
tin-bounds,  and  that  they  claim  the  right  not  only  to 
use  the  water,  but  to  divert  it  into  other  streams.  These 
rights  are  undoubtedly  easements,  and  they  are  claimed 
under  a  custom.  In  the  case  of  Ivimey  v.  Stocker  (d)  the 
same  rights  were  again  under  consideration,  and  were  not 
then  alleged  to  be  customary  rights,  but  were  decided  to 
be  rights  created  by  implied  grant,  such  grant  being 
presumed  after  long  enjoyment  to  have  been  made  by  the 
owner  of  the  adjoining  land  to  the  owner  of  the  ground 
under  which  the  mine  was  excavated.  These  cases, 
therefore,  taken  together,  seem  to  show  that  though 
easements  may  as  a  matter  of  form  be  claimed  under  a 
custom,  they  are  in  the  eye  of  the  law  conferred  by  implied 
grant. 

These  instances  render  it  somewhat  doubtful  whether 
easements  can  be  created  and  acquired  otherwise  than  by 
grant,  express  or  implied  ;  for  it  will  be  seen  hereafter  that 
in  the  remaining  case — viz.,  acquisition  by  prescription — 
a  grant  is  always  implied,  and  that  a  devise  by  will  is,  in 
fact,  an  actual  grant.  But  as  this  is  mere  theory,  and,  it 
is  conceived,  of  no  practical  value,  easements  will  be  treated 
in  this  work  as  capable  of  creation  and  acquisition  by  the 
five  distinct  means  already  mentioned,  and  it  may  be  taken 
as  a  fact  that  in  whatever  manner  an  easement  may  be 
called  into  existence,  the  right,  when  established,  is 
essentially  the  same  as  well  as  are  the  legal  incidents 
belonging  to  it  (<?). 

■(c)  34  L.  J.,  C.  P.  p.  351;  (d)  L.  R.t  1   Ch.  396  ;   35 

19  <  J.  B.,  N.  S.  732  ;  13  L.  T.  L.  J,  Ch.  467  ;  14  L.  T.  427. 
p.  74.  (e)  Mason     v.     Shrewsbury 

E.  K 
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Ainrisrnox  of  kasembnts. 


Basements 

be 
l  by 
deed,  actual 
or  presumed. 


<  hap.  II.          Subject  to  what  has  just   been  said  easements  being 
^ect-  lj      incorporeal  rights  come  under  the  rule  which  is  binding  in 
all  other  cases  of  incorporeal  rights  :  viz.,  that  they  can 
only  be  created  by  deed — that  is,  by  deed  actually  executed, 
or  presumed  to  have  been  executed.     Easements,  unless 
originating  under  an  Act  of  Parliament,  a  custom  or  a  will, 
cannot  be  created  by  writing  not  under  seal;  but,  as  already 
stated,  the  theory  seems  to  be  that  in  all  cases  a  grant  by 
deed  is  to  be  presumed.    The  doctrine  that  things  corporeal 
lie  in  livery,  but  incorporeal  rights  in  grant,  has  been  recog- 
nised at  law  from  the  earliest  times  (/),  and  the  rule  that 
easements  can  only  be  created  by  deed  of  grant  has  been 
affirmed  in  many  decisions  of  later  years.     If  authority 
for  this  proposition  is  required,  the  words  of  Bayley,  J., 
in  the  case  of  Hewlins  v.  Shippam  (//),  may  be  quoted: — 
"  A  right  of  way,  or  a  right  of  passage  for  water  (where 
it  does  not  create  an  interest  in  the  land),  is  an  incor- 
poreal   right,  and    stands    upon    the    same    footing    with 
other  incorporeal  rights,  such  as  rights  of  common,  rents, 
advowsons,  &c.     It  lies  not  in  livery,  but  in  grant  ;   and 
a  freehold  interest   in   it   cannot   be    created   or    passed 
(even  if  a  chattel  interest  ma}',  which  I  think  it  cannot) 
otherwise  than   by  deed  ;"  and,    after    citing    numerous 
authorities,  the  learned  judge  continued  : — "  Upon  these 
authorities  we  are  of  opinion  that,  although  a  parol  licence 
might  be  an   excuse  for  a  trespass  till  such  licence  were 
countermanded,  a  right  and  title  to  have  passage  for  the 
water,  for  a  freehold  interest,  required  a  deed  to  create 
it,  and  that,  as  there   lias  been  no  deed  in  this  case,  the 
present   action,  which   is  founded  on  a  right  and   title, 
cannot  be  supported." 


Breach  of 
contract  for 

nut  under 
seal. 


It  has  been  contended  that  as  an  easement  cannot  be 
created  otherwise  than  by  deed,  an  agreement  for  an  ease- 


nii'l  Hereford  Raihcay  <'u>n- 
pany,  per  Coehburn,  0.  J., 
L.  II.,  0  Q.B.  j..  587;  10 L.  J., 


Q.  B.  p.  297;  25  L.T.p.245. 
(j)  Co.  Litt.  9  a,  and  42  a. 
{g)  5  B.  &  C.  p.  229.     See 
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ment  not  under  seal  is  altogether  void,  and  that  no  action     (hap.  II. 

will  lie  for  breach  of  the  agreement.     This,  however,  is '  ect"    ' 

not  so,  for  an  action  may  be  maintained  for  breach  of  a 
written  contract  for  an  easement,  although  no  easement  is 
actually  created  by  the  writing.  That  this  should  be 
so  is  only  reasonable.  An  agreement  for  an  easement 
may  well  be  compared  with  an  agreement  for  a  lease  ; 
for  though  such  a  document,  not  being  under  seal, 
may  be  void  as  a  lease,  yet  it  is  valid  as  an  agreement, 
and  can  be  enforced.  "I  have  been  unable  to  see,"  said 
Erie,  C.  J.  (h),  "  any  of  the  difficulties  which  my  learned 
brothers  have  found  in  reference  to  the  authorities.  It 
appears  to  me  to  be  merely  a  question  whether,  when  a 
party  to  a  contract  has  broken  his  promise,  an  action  will 
lie  against  him  for  such  breach.  Hill  agreed  with  Lewis 
that  Lewis  might  dig  and  carry  away  cinders  from  a 
cinder  tip  of  Hill's,  but  when  Lewis  went  to  take  them 
it  appears  that  there  was  no  possibility  of  his  getting 
them.  ...  I  should  feel  more  embarrassed  if  I  had  to 
go  into  the  cases  which  have  been  referred  to  by  both 
sides  during  the  argument  with  reference  to  an  interest 
passing  in  the  land  under  this  contract ;  but  in  the  view 
I  take  of  it,  as  an  action  for  breach  of  a  promise  made 
for  a  good  consideration,  this  is  unnecessary."  Though, 
therefore,  an  action  will  lie  for  breach  of  such  an  agree- 
ment, one  distinction  between  the  interest  created  by  the 
agreement  and  an  easement  must  not  be  overlooked. 
The  agreement  created  no  interest  in  the  soil  which 
would  pass  with  a  dominant  tenement,  if  there  had  been 
one  to  another  person  as  appurtenant  to  it ;  it  was  a 
mere  personal  agreement :    no  easement,  or  right  in  the 

also  Cocker  v.  Cowper,  1   C,  (It)  Smart  v.  Jones,  33  L.  J., 

M.  &   R.  418.    Fentiman  v.  C.  P.  154  ;  15  C.  B.,  N.  S.  717. 

Smith,  4  East,  107.     Mayfield  See  also  Allen  v.  Seckham,  17 

v.  Robinson,  7  Q.  B.  486  ;  14  L.  J.,  Cli.  742  :  11  Ch.  D.  791 1 ; 

L.  J.,  Q.   B.  205.      Duke  of  48  L.  J.,  Ch.  611 ;  41  L.  T. 

Somerset  v.  Fogwell,  5  B.  &  C.  260. 
875. 

.     k  2 
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<  'hap.  II.     nature  of  an  easement,  had  been  granted  by  the  agreement. 

_! So,  it  is  presumed,  if  an  owner  of  land  were  to  agree, 

by  :i  document  not  under  seal,  with  the  owner  of  a  field 
that  the  latter,  his  heirs  and  assigns,  being  owners  of  the 
field,  should  have  a  right  of  way  over  his  land  to  the 
held,  no  easement  but  a  mere  personal  right  would  be 
created,  which  would  in  time  terminate,  and  for  breach  of 
which  agreement  no  action  for  obstruction  of  a  right  of 
way  would  lie,  but  only  an  action  for  breach  of  contract. 
Possibly,  however,  in  such  a  case,  as  it  would  have  been 
the  manifest  intention  of  the  parties  to  create  an  ease- 
ment, the  Court  might  decree  that  a  proper  grant  of  an 
easement  should  be  made. 

Parol  agree-  In  the  case  of  McManus  v.  Cooke  (i),  which  was  an 
Statuteof  action  relating  to  a  parol  agreement  about  the  rebuilding 
Frauds.  0f  some  premises,  including    a    party  wall,  whereby  an 

easement  of  light  would  be  conferred  on  both  the  plaintiff 
and  the  defendant  for  their  respective  buildings,  the 
question  arose  whether  a  contract  for  an  easement  is 
such  a  contract  relating  to  an  interest  in  land  as  to  be 
within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds  ;  and  a  further  question  arose  whether  the 
plaintiff,  who  had  executed  his  part  of  the  agreement, 
could  obtain  an  injunction  to  restrain  the  defendant  from 
building  otherwise  than  according  to  the  agreement, 
and  so  as  not  to  give  him  the  amount  of  light  he  was 
entitled  to  thereunder.  The  equitable  rule  as  to  part  per- 
formance was  very  fully  considered  by  the  learned  judge, 
Kay,  J.,  and  with  reference  to  the  subject  now  under 
consideration,  his  lordship  was  of  opinion,  though  there 
had  been  considerable  diversity  of  judgment  before,  that 
although  an  easement  is  not  an  interest  in  land,  the 
statute  should  be  held  to  apply,  and  also  the  equitable 
rule  in  cases  of  part  performance. 

35  Ch.  D.  6S1  ;  56  L.  J.,  Ch.  662 ;  50  L.  T.  900. 
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While  considering    the    various    modes    of  acquisition     (hap.  II. 
of  easements,   and    before  passing  on  to  particular  con- 


sideration of  them,  some    notice    ought    to  be  taken  of  Licences, 
licences  in  the  nature  of  easements,  and  the  means  by 
which  they  may  be  acquired. 

A  mere  licence  in  the  nature  of  an  easement  may  be  Grant  of 
acquired  in  any  way  by  which  permission  can  be  under-  p^oL63  7 
stood  to  have  been  given,  and  whether  there  is  any 
writing  in  existence  to  prove  it  or  not.  The  case  of 
Hewlin.8  v.  Shippam  (j),  already  referred  to,  shows  that 
such  an  interest  may  be  created  by  word  of  mouth 
only,  and,  though  it  is  scarcely  necessary  to  cite  them, 
there  are  other  authorities  to  the  same  effect  (A).  So, 
also,  there  are  authorities  to  show  that  licences  can 
be  given  by  deed  as  well  as  by  writing  not  under  seal. 
If  licences  can  be  conferred  by  word  of  mouth  only,  it 
hardly  requires  demonstration  that  they  may  be  conferred 
by  writing  ;  but  it  may  be  asked,  if  a  licence  in  the  nature 
of  an  easement  is  given  by  deed,  in  what  respect  does 
the  interest  granted  differ  from  an  easement,  and  is  not 
the  interest  conferred  really  an  easement  ?  Although 
the  interest  is  conferred  by  deed,  it  may  only  be  a  licence 
that  the  grantee  acquires,  but  whether  it  is  so  depends 
upon  the  words  employed  in  the  deed.  The  nature  of 
licences  is  very  clearly  explained  in  the  judgment  of  the 
Court  of  Exchequer  in  the  case  of  Wood  v.  Leadbitter  (I), 
and  it  will  be  seen  from  that  judgment  that  mere  licences 
may  be  given  by  deed,  as  well  as  by  writing  not  under 
seal  or  by  word  of  mouth,  for  it  is  there  said: — "But 
suppose  the  case  of  a  parol  licence  to  come  on  any  land, 
and  there  to  make  a  watercourse  to  flow  on  to  the  land  of 
the  licensee.     In  such  a  case  there  is  no  valid  grant  of 

(j)  5  B.  &  C.  222.  202.     Cocker  v.  Coivpcr,  1  C, 

(k)  Fentiman   v.    Smith,   4  M.  &  R.  418. 
East,  107.     Uggins  v.  Inge,  (I)  13  M.  &   W.   838;    14 

7  Bing.  682;  9  L.  J.,  C.  P.  L.  J.,  Excli.  161. 
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Chap.  II.     the  watercourse,  and  the  licence  remains  a  mere  licence, 
,s>ect-  1-      and  therefore  capable   of  being  revoked.     On  the  other 


hand,  if  such  a  licence  were  granted  by  deed,  then  the 
question  would  be,  on  the  construction  of  the  deed, 
whether  it  amounted  to  a  grant  of  the  watercourse,  and  if 
it  did,  then  the  licence  would  be  irrevocable." 

Implied  frcm  Licences  may  also  be  implied  from  the  passive  acqui- 
escence of  the  grantor  in  the  act  of  the  licensee  ;  and 
in  many  instances,  when  the  acquiescence  would  not 
be  sufficient,  or  of  such  a  character  as  to  support  a 
defence  of  leave  and  licence  in  an  action,  it  would  be 
sufficient  to  entitle  the  #M«si-licensee  to  the  equitable 
assistance  of  the  Court  to  restrain  interference  with  the 
enjoyment  of  the  privilege.  In  Davies  v.  Marshall  (m), 
which  was  an  action  for  obstruction  of  light  and  for 
removing  support,  it  was  pleaded  on  equitable  grounds 
that  the  plaintiff  acquiesced  in  the  acts  of  which  com- 
plaint was  made  ;  and  Willes,  J.,  said  :  "  The  plea,  as 
pleaded,  seems  to  set  up  either  that  the  plaintiff  actually 
gave  leave  for  the  acts  to  be  done  whereby  the  injury  was 
caused,  or  that  he  conducted  himself  in  such  a  manner  as 
that  a  reasonable  man  would  conclude  from  his  conduct 
that  he  did  give  that  consent  which  is  not  expressly 
proved  to  have  been  given.  The  conduct  sometimes 
amounts  to  an  estoppel,  and  is  such  evidence  of  leave  and 
licence  as  cannot  be  controverted  by  the  person  so  con- 
ducting himself."  This  was  so  in  the  case  of  the  Rochdale 
Canal  Co.  v.  King  (n),  which  was  a  suit  by  the  plaintiffs 
for  an  injunction  to  restrain  the  defendant  from  taking 
water  from  their  canal  for  the  purpose  of  generating 
steam  in  his  engine.  The  practice  of  taking  water  for 
this  purpose  had  continued  for  many  years,  and  it  was 

(m)  10  C.  B.,  N.  S.  697 ;  31  L.  J.,  Ch.  473.    Bankart  v. 

L.  J.,  C.  P.  61  ;  4  L.  T.  105.  Tennant,  L.  R.  10  Eq.  141; 

(n)  2  Sim.,  N.  S.   78;   20  39  L.  J.  Ch.  809;  23  L.  T. 

L.   J.,  Ch.  675.     Bankart  v.  137. 
Houghton,  27  Beav.  425;  28 
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sworn  on  the  part  of  the  defendant  that  when  his  mills  (hap.  II. 
were  built,  express  notice  was  given  to  the  canal  company  _ 
of  an  intention  to  make  a  communication  with  the  canal 
in  order  to  draw  water  from  it  for  the  purpose  of  gene- 
rating steam,  and  that  the  servants  and  agents  of  the 
company  superintended  the  laying  down  of  the  pipes, 
and  were  aware  of  the  uses  to  which  they  were  to  be 
applied,  and  made  no  objection.  "  Now,  unquestionably, 
if  this  be  true,"  said  Lord  Cranworth,  V.-C,  in  his  judg- 
ment, "  the  plaintiffs  can  have  no  relief  in  this  Court. 
Such  conduct,  even  if  it  be  not  sufficient  to  sustain  a 
plea  of  leave  and  licence  in  bar  to  an  action,  certainly 
incapacitated  the  plaintiffs  from  obtaining  any  assistance 
in  a  Court  of  Equity." 

In  some  instances,  also,  licences,  like  easements,  may  Implied  from 
be  implied  from  surrounding   circumstances,  as  without  ™™"  mg 
them  some  right,  or  the  benefit  of  some  agreement,  may  stances, 
be   incapable    of    enjoyment,  and    it    must    have    been 
intended  that  such  licences  should  have  been  given.     An 
instance    of    this    occurred    in    the    case    of  Hewitt   v. 
Isham  (o).     In  that  case  an  agreement  for  letting   land 
had  been  made,  and  the  following  clause  was  inserted: — 
"All  the  hedges,  trees,  thorn-bushes,  fences,  with  the  lop 
and  top,  are  reserved  to  the  landlord."     To  an  action  for 
trespass  against  the  landlord  for  breaking  and  entering 
the   land   and  drawing  the  trees  over  it,  the  defendant 
pleaded  leave  and  licence,  and  it  was  held  that  the  reser- 
vation in  the  agreement  afforded  evidence  of  leave  and 
licence,  so  that  the  plea  was  proved. 

ACQUISITION    OF    EASEMENTS    BY    GRANT. 

Taking  the  several  modes  by  which  easements  may  be  Acquisition 
acquired    to    be   five    in    number,   as   above  mentioned,  express  or 
the    first    of    them    is    acquisition    by    Grant.     It   has  implied. 

(o)  7  Exch.  77  ;  21   L.  J.,      Cro.  Eliz.  17.     Li-ford's  case, 
Exch.  35.     Foster  v.  Spooner,      11  Coke's  Rep.  47. 
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Chap.  II.  already  been  explained  that  easements,  being  incorporeal 
^ect-  l-  rights,  can  only  be  granted  by  deed,  and  that,  though  in 
many  cases  no  deed  can  be  shown  to  have  been  executed 
in  fact,  or  actually  to  have  existed,  yet  that,  under  certain 
circumstances,  it  will  be  presumed  by  the  law  that  there 
was  a  deed  by  which  the  right  was  created,  and  that  from 
accident  or  loss  the  deed  cannot  be  produced  ;  and  there 
are  other  circumstances  under  which  a  grant  will  be 
implied  when  the  law  will  infer  that  a  person  must  have 
intended  to  grant  a  particular  right  to  render  some  actual 
and  existing  grant,  or  some  property  granted  by  him, 
beneficial.  In  such  cases  the  grant  is  said  to  be  implied 
or  presumed. 

Though  there  are  many  circumstances  under  which 
easements  cannot  be  acquired  by  the  other  recognised 
means  by  which  they  may  be  created,  there  are  scarcely 
any  under  which  they  cannot  be  acquired  by  grant. 
There  is,  however,  one  exception  even  to  the  power  of 
creating  an  easement  by  grant,  which  has  been  mentioned 
alread}' — namely,  that  a  new  species  of  easement  cannot 
be  created  so  as  to  become  appurtenant  to  land,  although 
a  grant  of  such  a  right  is  perfectly  good  against  the 
grantor. 

Acquisition  A  grant  is  a  means  of  conferring  some  power  or  right 

by  covenant.       e  .•         ■>  , 

express  or        ot  an  active  character  on  a   person,  such  as  a  power  or 

implied.  right  to  come  upon  the  grantor's  land,  to  walk  over  it,  or 

to  dig  in  it,  or  to  conduct  water  over  it,  or  to  draw  water 

from  it.     It  is  a  means  of  giving  something  to  a  person, 

but  it  is  not  the  means  by  which  a  person  can  abridge 

his  own  natural  or  possessory  rights  in  or  powers  over 

his  own  land,  and  restrict  himself  from  doing  something 

on  his  own  land  which  he  otherwise  lawfully  might  do. 

Thus,  if  a  person  wished  to  bind  himself  not  to  build  on 

his  own  land,  or  not  to  remove  support  by  digging  out 

the  minerals  under  it,  or  not  to  stop  the  flow  of  a  stream, 

or  not  to  obstruct  the  light  and  air,  he  could  not  do  so 
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by  making  a    grant;    his   course   would  be   to   make    a     Chap.  II. 

covenant  with  the  person  he  intended  to  benefit  not  to  | 

do  these  acts.  Taking,  therefore,  these  acts  and  restric- 
tions to  liberty  as  illustrations,  it  will  be  seen  that 
easements  divide  themselves  into  two  distinct  classes  : 
one  class  consists  of  positive  acts  which  are  to  be  executed 
on  the  land  of  the  grantor  by  the  person  to  whom  the 
right  to  commit  them  is  to  be  given,  while  the  other 
class  consists  of  rights  to  prevent  the  grantor  from  doing 
something — in  the  last  case  both  the  grantor  and  the 
grantee  are  to  be  passive,  and  the  right  is  of  a  negative 
character.  If  the  nature  of  the  various  kinds  of  ease- 
ments be  considered,  it  will  be  at  once  obvious  that  even- 
easement  belongs  to  one  or  the  other  of  these  two  classes 
— positive  or  negative  (p).  A  right  to  an  uninterrupted 
flow  of  air,  light,  or  water,  is  not  a  right  to  do  something 
on  another's  land,  but  that  somebody  else  shall  not 
obstruct  the  air,  the  light,  or  the  water,  as  the  case  may 
be  ;  it  is  a  negative  right  or  easement.  So  a  right  to 
support  is  not  a  right  to  do  something  on  the  servient 
tenement,  but  it  is  a  negative  right  that  the  servient 
owner  shall  not  remove  the  means  of  support  of  the 
dominant  tenement;  and,  on  the  other  hand,  a  right  of 
way,  or  a  right  to  draw  water,  or  a  right  to  dig  in 
another's  soil,  are  positive  rights  or  easements  entitling 
the  dominant  owner  to  do  some  positive  act  on  the 
servient  estate.  It  is  not,  therefore,  strictly  correct  to 
say  that  all  easements  lie  in  grant  or  must  be  created  by 
grant,  or  in  every  case  of  prescription  that  a  grant  is  to 

( p)  In  Angus  v.  Dalton,  6  of  a  building  is  an  easement  ; 

App.  Cas.  740 ;  50  L.  J.,  Q.  B.  and  I  agree  with  Mr.  Justice 

C89  ;  44  L.  T.  844,  the  Lord  Lindley     and      Mr.     Justice 

Chancellor     objected    to    the  Bowen  that  it  is  both  scienti- 

expression   "  negative  "  being  fically  and  practically  inaecu- 

applied    to   the    easement   of  rate  to  describe  it  as  one  of 

support.    He  said,  "  I  think  it  a     merely     negative     kind." 

clear  that  any  such  right  of  His   lordship    then   gave   his 

support  to  a  building  or  part  reasons. 
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Chap. n.     be  presumed,  though  these  are  common  phrases;  for  in 


every  instance  of  a  negative  right  or  easement  it  is  not  a 
grant  that  has  been  made  or  that  is  to  be  presumed,  but 
a  covenant  by  the  servient  owner  not  to  do  something  on 
his  own  land  for  the  benefit  of  the  dominant  owner  (q). 

Though  there  is  this  distinction  between  positive  and 
negative  easements,  it  is  not  in  practice  a  distinction  of 
much  importance;  for,  whether  an  easement  has  been 
conferred  by  a  grant  or  by  means  of  a  covenant,  the 
incidents  and  principles  of  law  are  the  same  when  once 
the  right  has  come  into  being.  It  is,  therefore,  needless 
to  incumber  this  work  with  the  frequent  repetition  of 
the  word  covenant  as  well  as  grant,  and  the  latter  will 
be  used  as  including  a  covenant  when  the  easement  is 
negative. 

The  next  subject  for  consideration  is  the  various 
circumstances  in  which  easements  can  be  acquired  b}' 
grant,  or  under  which  a  grant  will  be  implied. 

Landlord  The    relation    of  landlord    and    tenant    is    one   which 

frequently  gives  rise  to  questions  as  to  easements.  It  is 
an  old  and  well-known  principle  that  a  tenant  cannot 
acquire  an  easement  in  land  belonging  to  his  lessor  by 
prescription  at  common  law,  even  though  the  land  is  in 
the  occupation  of  another  tenant ;  but  there  is  no  reason 
why  an  owner  of  land  should  not  grant  any  privilege  he 
pleases  to  a  tenant,  or  why  an  occupier  of  land  should 
not  grant  a  limited  interest,  or  a  mere  incorporeal  right 
in  his  soil,  to  another  person,  to  continue  during  his 
holding,  or  for  any  shorter  period,  unless  he  is  restrained 
from  so  doing  by  private  arrangement  with  his  landlord  (r). 
Should  a  grant  be  made  by  a  tenant,  it  is  not  of  course 
in  his  power  to  bind  his  landlord  by  it,  and  a  grant  in 
excess  of  his  interest  will  be  void  as  to  the  excess. 

(q)  Hall  v.  L'i  eh  field  llmr-  (>•)  Large    v.    Pitt,    Peake, 

ery  Company,  49  L.  J.,  Ch.      Ad.  Ca.  152. 
655  ;  43  L.  T.  380. 
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The  principle  that  a  man  may  not  derogate  from  his     (hap.  II. 
own  grant  is  one  of  considerable  importance  with  regard 


to  easements,  for  it  frequently  happens  that  it  would  be  ^m^ant 
an  act  in  derogation  of  a  grant  to  stop  the  user  of  an  by  preventing 

°  ,  „         ,  .     ,   ,  t.     an  easement. 

easement  which  has  not  in  tact  been  granted  to  one  who 
claims  it;  and  as  the  law  will  not  allow  a  landowner  to 
prevent  that  enjoyment,  an  easement  is  thus  practically 
acquired,  although  no  express  grant  of  the  easement  has 
been  made.  The  difference  between  the  obligation  not  to 
derogate  from  a  grant  and  that  arising  from  an  implied 
covenant,  as  for  instance,  a  covenant  not  to  obstruct  light 
or  air,  was  pointed  out  by  Neville,  J.,  in  the  case  of  Cable 
v.  Bryant  (s).  The  obligation  not  to  derogate  from  a 
grant  is  a  legal  obligation,  and  will  bind  a  person  deriving 
title  from  the  grantor  subsequent  to  the  grant  in  the  same 
way  and  to  the  same  extent  as  it  binds  the  grantor  him- 
self, but  in  the  case  of  a  covenant  it  is  only  those  who 
take  with  notice  of  the  covenant  who  are  bound  by  it. 
The  case  of  PoppleweU  v.  Hodkinson  (t)  was  an  action  for 
removing  support  received  from  underground  water  by 
draining  land.  It  was  said  in  the  Exchequer  Chamber  that 
there  is  nothing  at  common  law  to  prevent  an  owner 
of  land  draining  it  if  he  desires  to  do  so,  though  it  may 
happen  that  where  a  person  grants  land  to  another  for  a 
special  purpose — as,  for  instance,  for  building — the  law 
will  prevent  the  grantor  draining  his  own  adjoining  land 
if  the  draining  would  have  the  effect  of  rendering  the  land 
granted  less  fit  for  the  purpose  than  it  otherwise  would 
have  been  ;  the  law  so  restrains  his  freedom  simply  on 
the  ground  that  the  grantor,  if  permitted  to  drain  and 
thereby  remove  the  support  necessary  for  the  buildings, 
would  derogate  from  his  own  grant.  So  where  a  land- 
owner grants  a  lease  of  upper  strata  of  coal,  reserving  to 

(s)  (1908)  1  Ch.  p.  264 ;  77  L.  J.,  Exch.   120  ;    20  L.  T. 

L.  J.,   Ch.  p.   81;    98  L.   T.  578.    See  also  Grosve nor  Hotel 

p.  100.  Company  v.  Hamilton,  03  L.  J., 

(fc)  L.  R.,  4  Exch.  248 ;  38  Q.  B.  601  ;  71  L.  T.  362. 
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Chap.  II.  himself  and  his  lessees  the  right  of  working  the  strata 
1_1L_  below,  he  cannot  by  such  working  endanger  the  upper 
strata  either  by  removal  of  necessary  support  or  by  causing 
flooding.  "  In  my  opinion,"  said  Kay,  J.,  "  such  a  getting 
of  coal  from  the  underlying  seams  as  would  destroy  the 
barrier  or  let  the  water  through  in  considerable  quantity 
would  be  improper,  as  a  derogation  from  the  grant  "  ;  and 
Jessel,  M.  R.,  said,  when  the  case  was  before  the  Court  of 
Appeal:  —  "Now  it  is  quite  plain  that  the  grantor  in 
a  grant  in  fee,  a  fortiori  that  the  lessor  in  a  lease,  cannot 
derogate  from  his  own  grant.  If,  therefore,  lie  has  granted 
two  mines  or  two  veins  or  seams  of  coal,  he  has  no  right 
by  working  seams  below  to  let  down  those  veins  or 
seams  "(u).  The  effect  of  the  grant  was  to  give  also 
a  right  of  support,  as  the  removal  of  the  support  would 
have  destroyed  the  subject  of  the  grant,  and  therefore 
have  been  an  act  in  derogation  of  the  grant.  On  the 
same  principle,  if  a  man  sells  a  house  in  which  there  are 
windows  overlooking  the  adjoining  land,  which  he  retains, 
he  cannot  afterwards  build  on  the  land  in  such  a  manner 
as  to  darken  the  windows,  for  when  granting  the  house 
he  is  presumed  also  to  have  granted  a  right  to  light  for 
the  windows,  and  it  would  be  an  act  in  derogation  of 
his  implied  grant  if  he  were  allowed  to  prevent  the  light 
coming  to  them  (r).  And  the  principle  applies  to  a  sale 
of  a  building  with  ventilators  (w) .  And  where  an  owner 
of  land  granted  a  building  lease  of  land  adjoining  premises 
in  his  own  occupation,  and  by  the  lease  the  lessee  was  to 
build  a  wall  along  the  junction  of  the  two  properties  with 
windows  to  which  there  was  an  implied  grant  of  right  to 
light,  it  was  held  to  be  a  derogation  from  that  implied  grant 

(u)  Mundy  v.  Duke  of  Hut-  Ch.  154.     Master  v.  Hansard, 

land,  23  Ch.  D.  pp.  HO,  96.  4  Ch.  D.  718;  46  L.  J.,  Ch. 

(r)  Coutts   v.  (lorliant,  Moo.  50.");   36  L.  T.  535. 

&  Mai.  396.    Cox  v.  Mathews,  (w)  Gable  v.  Bryant,  (1908) 

1  Vent,  239.     Palmer  v.  h'Irt-  1  Ch.  259  ;   77   L.  J.,  Ch.  78; 

cher,  1  Lev.  122  ;  SirT.  Raym.  98  L  T.  98. 
87.     Palmer  v.  Paxil  2  L.  J., 
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for  the  lessor  so  to  build  on  his  adjoining  property  as  to     Chap.  II. 

convert  the  lessee's  wall  into  a  party  wall,  as  the  doing  of ^  _  _ 

that  rendered  the  retention  of  the  windows  illegal  under 
the  Building  Acts,  and  thus  deprived  the  lessee  of  his 
right  to  light  on  an  order  being  made  by  the  local 
authorities  to  stop  up  the  windows  (x).  And  if  he  sells 
or  lets  on  lease  buildings  for  trade  in  timber,  and  the 
free  access  of  air  is  necessary  for  the  drying  of  the  timber, 
he  cannot  build  on  the  adjoining  land  in  such  a  way  as  to 
obstruct  the  access  of  the  air  (y). 

Easements  may,  also,  sometimes  be  acquired  from  the  Estoppel  from 
circumstance  of  the  servient  owner  being  estopped  from  gasem'ent"1 
denying  a  right  to  the  enjoyment  of  them — for  instance,  a 
person  who  without  title  to  the  servient  tenement  professes 
to  grant  an  easement  will  be  estopped  from  denying  the 
right  to  such  an  easement  if  he  subsequently  acquires  the 
fee  in  the  servient  tenement  and  thus  attains  a  position 
enabling  him  to  make  the  necessary  grant (z).  So  where 
a  lease  of  a  piece  of  land  was  granted,  and  the  land  was 
described,  among  other  particulars,  as  "  bounded  on  the 
east  and  north  by  newly-made  streets,"  and  a  plan  was 
indorsed  on  the  lease  which  showed  "new  streets"  in 
those  positions,  and  it  appeared  in  evidence  that  when 
the  lease  was  granted  the  strips  of  land,  described  on  the 
plan  as  new  streets,  were,  on  the  east  a  piece  of  waste 
ground,  and  on  the  north  a  piece  of  land  indistinctly 
marked  out  as  a  street,  or  intended  street,  it  was  held 
that  the  lessor  was  estopped  by  his  deed  from  denying 
that  there  were  streets  or  ways  in  the  places  indicated  in 
the  lease.  The  lessee  had  built  the  houses  he  had 
covenanted  in  the  lease  to  build  upon   which   the    new 

(x)  Frederick  Betts,  Limited  (189-1)  2   Cli.  437;  63  L.  J., 

v.  Pickfords,  Limited,  (1906)  Ch.  601 ;  71  L.  T.  119. 

2  Ch.  87  ;  75  L.  J.,  Ch.  483  ;  (z)  Roicbotham    v.    Wilson, 

94  L.  T.  363.  per   Watson,   B.,   8   E.  &  B. 

(y)  Aldin  v.  Latimer,  Clark,  p.  145;  27  L.  J.,  Q.  B.  p.  64. 
Muirhead       and       Company, 
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Chap.  II.  streets  were  intended  to  abut,  and  it  was  held  that  though 
>'1 1-  _  no  public  streets  had  been  made,  the  lessee  was  entitled 
to  rights  of  way  over  the  places  where  the  new  streets 
were  indicated  by  the  lease  (a).  In  another  case  a  con- 
veyance of  building  land  was  made  with  a  plan  annexed, 
one  of  the  boundaries  being  described  as  "  on  or  towards 
the  west  by  the  seashore,"  and  the  plan  showed  a  small 
strip  of  land  between  the  western  side  of  the  plot,  and  a 
wavy  line  beyond  which  the  words  "sea-coast"  were 
written.  The  sea  afterwards  receded  and  left  uncovered 
some  land  on  the  west  side  of  the  small  strip,  which  the 
defendant  subsequently  inclosed,  but  the  plaintiff  claimed 
the  small  strip  of  land  and  the  uncovered  land  as  an  accre- 
tion to  his  plot.  It  was  held  that  the  defendant's  pre- 
decessor, who  was  the  vendor  of  the  plaintiff's  land,  having 
stated  in  the  conveyance  that  the  land  conveyed  was 
situate  on  the  seashore,  and  was  bounded  towards  the 
west  by  the  seashore,  was  estopped  from  saying  that  the 
whole  of  the  land  intervening  between  the  western 
boundary  as  described  and  the  sea,  that  is  the  small 
strip  and  the  accretion,  was  anything  else  than  seashore. 
The  plaintiff,  therefore,  obtained  an  injunction  to  prevent 
the  inclosure  of  the  accretion,  and  a  declaration  that  he, 
as  owner  of  the  plot  of  land  and  the  house,  was  entitled 
to  free  access  and  egress  to  and  from  the  sea(fr). 

In  Angus  v.  DaUon(c),  Thesiger,  L.  J.,  suggested  that 
there  is  an  estoppel  in  very  many  cases  of  prescription 
for  an  easement  ;  for  as  a  grant  has  to  be  presumed 
after  twenty  years'  user  to  sustain  a  prescriptive  right, 
and  there  can  be  no  doubt  that  there  are  many  cases  in 
which  it  would  be  easy,    if    permissible,   to    resist    the 

(a  I  Espley  v.  Wilkes,  L.  R.,  Ch.  756  ;  91  L.  T.  317  :  (11)0--)) 

7  Exch.  298;    11    L.  J.,  Exch.  2  Ch.  164  ;  71  L.  J.,  Ch.  475; 

241 ;  26  L.  T.  ".Ms.     Harding  93  I..  T.  574.  Roberts  v.  Karr, 

v.  Wilson,2  !'..A  C.  96.    Brett  1  Taunt.  495. 
v.  Cloicser,  5  C.  P.  J  >.  376.  1   Q.   B.  1  >.  p.  173  ;    IS 

Mellor     v.    Walmesley,  L.  J.,  Q.   B.  p.  231  ;  40  L.  T. 

(1904)  2  Ch.  525;  73  L.  J.,  p.  609. 


ACQUISITION    BY    GRANT.  143 

presumption  by  direct  evidence  that  there  never  was  a  Chap.  II. 
grant,  there  must  be  some  principle  of  law  to  render  ' 
such  evidence  inadmissible.  This  principle  is  estoppel. 
"  The  correct  view  upon  this  point  I  take  to  be  that  the 
presumption  of  acquiescence  and  the  fiction  of  an  agree- 
ment or  grant  deduced  therefrom  in  a  case  where  enjoy- 
ment of  an  easement  has  been  for  a  sufficient  period 
uninterrupted  is  in  the  nature  of  an  estoppel  b}'  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  prevent 
denial  or  explanation  of  the  conduct,  presents  a  bar  to 
any  simple  denial  of  the  fact  which  is  merely  the  legal 
inference  drawn  from  the  conduct." 

An  easement  may  be  acquired  by  grant  for  any  period  Grant  for  a 
either  permanently,  or  for  a  term  of  years,  or  until  the 
happening  of  a  particular  event ;  and  in  this  respect  an 
easement  acquired  by  grant  differs  from  an  easement 
acquired  by  prescription.  This  principle  hardly  needs 
proof,  but  there  are  various  cases  which  establish  the  fact 
if  authority  is  required;  thus,  in  Davis  v.  Morgan  (d),  a 
a  grant  of  right  to  divert  water  from  a  river  to  a  mill  for 
ninety-nine  years  is  mentioned ;  and  in  Large  v.  Pitt(e) 
it  is  declared  that  one  tenant  can  have  an  easement  in 
land  of  his  lessor  occupied  by  another  tenant  by  grant 
from  the  latter,  although  such  a  right  could  not  be 
acquired  b}^  prescription. 

Easements  may  be  acquired  by  express   grant,  either  Form  of 
by  particular  description,  or  under  the  general  words  in  a  grant. 

(<Z)4B.  &C.  8.  son,  8    Bing,   356.     Duke  of 

(e)  Peake,    Ad.     Ca.    152.  Somerset  v.  Fogwell,  5  B.  &  C. 

Kilgour   v.  Gaddes,  (1004)    1  875.     Aright  of  way  cannot 

K.  B.  457  ;  73  L.  J.,  K.  15.  be  dedicated  to  the  public  for 

233;  90  L.  T.  604.     See  also  a  term  of  years   by  a  lease- 

Ardley  v.  St.   Pancras  Guar-  holder.     Wood  v.  Veal,  5  B.  & 

dians,    39    L.    J.,    Ch.    871.  Aid.  454.    Corsellis  v.  London 

Beddington   v.  Atlee,  35  Ch.  County  Council,  (1907)  1  Ch. 

D.  317  ;  50  L.  J.,Ch.  655  ;  56  704  ;  70  L.  J.,  Ch.  313  ;  96 

L.  T.  514.     Oakley  v.  Adam-  L.  T.  614.     This  point  was 


lil 
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i  hap.  II.     deed  of  conveyance,  or. on  a  transfer  of  land  under  the 
.  Conveyancing  and  Law  of  Property  Act,   1881,  without 


either  (/). 

Distinction  on      In  conveying  land  with    easements    by   deed,    it    will 

readily  be  seen  that  there  is  a  great  difference  between 

>"s  ap-  existing  easements  to  which  the  grantor  is  entitled  in  the 
oanl  and  ,■,,.„,.    i  t      t  •   t  i 

■ease-       land  of  third  persons,  and  which  arc  appurtenant  to  t lie 

nents-  land   then  being    conveyed,    and    f/fwsi-easements  which 

he  has  been  in  the  habit  of  using  in  his  own  land,  not  part 

of  the  land  which  is  being  conveyed  (//).     The  former  are 

easements  already  created,  and  existing  in  the  character 

of  easements  at  the  date  of  the  conveyance,  and  the  effect 

of  the  conveyance  is  merely  to  transfer  the  rights  of  the 

grantor  to  the  grantee  of  the  land  ;  but,  in  the  case  of 

the  quasi-easements,  as  long  as  the  ownership  of  the  land 

conveyed  and  the  land  retained  is  united  in  the  person  of 

the   grantor,  those  rights  are   not  easements   at  all,  but 

merely  proprietary  rights  which  the  owner  of  the  land  is 

entitled  to  enjoy  in  his  character  of  owner,  and  as  a  part 

of  the  rights  incident  to  his  ownership  of  the  soil.    When 

he,  therefore,  by  conveying  the  land,  gives  the  ([itasi-e&se- 

ments  to  the  grantee,  he  does  not  give  easements  already 

existing,  but  he  creates  new  rights  and  annexes  them  to 

the  newly-made  dominant  tenement. 

Express  grant  If  an  owner  of  land  is  entitled  to  an  easement  in  the 
description.  *  ^an'^  "'  another  person,  he  may,  on  conveying  his  own 
land,  expressly  convey  the  easement  also  by  particularly 
describing  it  in  the  deed  of  conveyance,  and  the  grantee 
of  the  land  will  become  entitled  to  it ;  and  so,  also,  an 
owner  of  land,  on  conveying  a  part  of  his  land,  may,  by 
particular  description,  give  the  grantee  of  the  part  a  right 
of  way  or  other  easement  over  the  part  reserved,  and  the 

questioned  but  not  decided  in  40  L.  T.  201. 

Attorney-General    v.    Biphos-  (/)  44  &45  Vict.c.  41,s.  6. 

■phatcd    < Ivmin    ('miqitinij,    11  (g)  Morris  v.   Edgington,  3 

Oh.  D.  327  ;  49  L.  J,  Ch.  G8 ;  Taunt.  24. 
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grantee  will  likewise  become  entitled  to  that  easement.     Chap.  II. 
In  the  former  case  there  is  merely  an  assignment  of  an      Sec  •    • . 
existing  easement  ;    in  the  latter  there  is  a   grant  of  a 
newly-created  right. 

Instead  of  particularly  describing  the  easements  which  Express  grant 
r  •'  by  general 

vendors  intended  to  convey  or  grant  to  their  purchasers,  words. 

it  is  often  found  that    they  have    merely  employed  the 

general  words  which  used    to  be  commonly  inserted  in 

deeds  of  conveyance,  and  questions  of  some  nicety  have 

then    arisen,  and  may  still  frequently  arise,  as    to    the 

easements   to  which    the    purchasers  are  entitled  under 

their  deeds.     It  is  under    these  circumstances  that  the 

distinction  has  more  commonly  become  apparent  between 

easements  enjoyed  in  the  land  of  third  persons,  and  those 

gitasi-easements  which  the  vendor  has  been  accustomed 

to  use  in  that  portion  of  his  own  land  which  he  is  not  at 

the  time  conveying,  and  which,  not  being  really  easements, 

become  then  newly  created,  if  granted  at  all,  by  the  deed 

of  conveyance  (/<). 

(h)  In  the  case  of  Wood  v.  something  extra  passed,  be- 
Saumlers  (II  L.  J.,  Ch.  p.  520),  cause  all  those  would  pass 
Hall,  V.-C.,  speaking  of  the  without  being  enumerated, 
general  words  in  a  deed  of  General  words  we  all  know 
conveyance  and  the  value  to  are  almost  always,  if  not  al- 
be  attached  to  them,  remarked  ways,  unmeaning  ;  and  you 
that,  "It  was  said  that  in  the  can,  in  fact,  only  lay  hold  of 
conveyance  which  was  after-  them  to  sometimes  extend  the 
wards  made  there  were  a  great  operation  of  an  instrument — 
number  of  general  words  put  as,  for  example,  to  easements 
which  are  unmeaning  and  in-  which  have  become  extin- 
sensible  according  to  the  strict  guished  by  unity  of  seisin  or 
literal  rule  of  construing  every  enjoyment,  or  in  some  other 
word  as  passing  something  way.  They  have  no  opera- 
more  than  would  be  passed  tion,  and  the  only  wonder  is 
without  it.  It  was  said  that  that  they  have  been  allowed 
there  were  some  general  words  to  remain  so  long  in  the  con- 
put  in,  such  as  '  all  houses,  veyancers'  pigeon-holes  to  be 
outhouses,  buildings,  drains,'  put  in  every  deed,  when  in 
and  so  forth,  and  that  being  trut  they  have  really  no 
put  in  you  ought  to  hold  that  meaning  or  effect  at  all." 


l  ic 
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cinq).  II.         A  great  change  in  the  whole  system  of  conveyancing 
^ect-  *•      was  introduced  by  the  Conveyancing  and  Law  of  Property 


ancing  Act 
1881,  as  to 
■•  general 
words." 


Provisions  ol  Act,  1881  (44  &  45  Yict.  c.  41).  General  words  in  deeds 
of  conveyance  became  things  of  the  past,  and  (by 
sect.  6)  a  conveyance  of  land  is  to  be  deemed  to  include, 
and  by  virtue  of  that  Act  operates  to  convey  with  the 
land  (among  other  things)  all  ways,  water,  watercourses, 
liberties,  privileges,  easements,  rights  and  advantages 
whatsoever  appertaining,  or  reputed  to  appertain,  to  the 
land  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied  or  enjoyed  with(i),  or  reputed,  or  known 
as  part  or  parcel  of  or  appurtenant  to  the  land  or  any  part 
thereof;  and  a  conveyance  of  land  having  houses  or  other 
buildings  thereon  is  to  be  deemed  to  include,  and  by 
virtue  of  that  Act  operates  to  convey  with  the  land, 
houses,  or  other  buildings  (among  other  things),  all  ways, 
passages,  lights,  watercourses,  liberties,  privileges,  ease- 
ments, rights,  and  advantages  whatsoever  appertaining, 
or  reputed  to  appertain,  to  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them,  or  any  part  thereof, 
or  at  the  time  of  the  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to  the  land,  houses,  or  other  buildings  con- 
veyed, or  any  of  them,  or  any  part  thereof;  and  a 
convej'ance  of  a  manor  is  to  be  deemed  to  include,  and 
by  virtue  of  that  Act  operates  to  convey  with  the  manor 
(among  other  things)  all  liberties,  privileges,  and  ease- 
ments whatsoever  to  the  manor  appertaining,  or  reputed 
to  appertain,  or  at  the  time  of  the  conveyance  demised, 
occupied,  or  enjoyed  with  the  same,  or  reputed  or  known 
as  part,  parcel,  or  member  thereof. 

These  provisions  only  apply  to  conveyances  made  after 
the  commencement  of  the  Act — that  is,  after  the  31st  of 


■/'  Even  though  enjoyed 
by  permission  only  ;  thai  is, 
precariously,  and  firsl  used 
during    unity    "I'   ownership. 


International  Tea  Stores  Gom- 
pany  v.  Jfobbs,  (1903)  2  Ch. 
165;  ~i-2  L.  J..  Ch.  :.13;  88 

l  t.  7lt.. 
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December,  1881 — so  that  the  questions  which  have  arisen  Chap.  II. 
in  past  times  as  to  easements  depending  upon  the  con-  _ 
struction  and  meaning  of  general  words  in  conveyances, 
may  still  arise  at  any  time  if  old  deeds  give  rise  to 
disputes.  The  remarks  which  follow  with  reference  to 
this  subject  are,  therefore,  as  material  now  as  if  the 
Conveyancing  Act  had  not  been  passed.  It  is  possible 
that  the  same  questions,  or  many  of  them,  may  also  arise 
with  reference  to  conveyances  in  the  new  form  made  since 
the  Act  commenced  ;  for  though  general  words  are  now 
omitted  from  deeds,  still  they  are  implied  in  the  form 
above  set  out,  and  the  old  decisions  regarding  that  form 
of  words  must  be  just  as  applicable  now,  whether  those 
words  are  to  be  implied  under  the  Act  in  a  modern 
conveyance,  or  are  to  be  actually  found  in  an  ancient 
deed. 

It  is  now,  therefore,  proposed  to  consider  the  points  Construction 
which   have   arisen  with   regard  to   "  general  words "   in  ^J^and 
deeds  before  the  Conveyancing  and  Law  of  Property  Act,  exclusion  of 
1881,  came  into  operation  ;  but  before  doing  so  it  may  be  ^Srds. 
remarked  that,  though  the  Conveyancing  Act  provides  for 
the  omission  of  general  words  from  conveyances,  there 
is  nothing  to  prevent  the  parties  to  a  deed  still  using 
them  if  they  please,  or  specially  excluding  the  words  to 
to  be  implied  under  the  Act ;  and  if  the  old  form  of  words 
be  used,  such  general  words  would  modify  or  exclude  the 
words  supplied  by  the  Act  (j). 

All  easements,  properly  so  called,  to  which  a  land- "  Appurte- 
owner  has  a  right  in  the  soil  of  a  third  person,  would  J^atwould 
pass  to  a  grantee  of  the  land  under  the  general  words  of  pass  by  the 

1  ft  word. 

conveyance,  "  together  with  all  easements   and  appurte- 
nances;" and  even  if  the  word  "  easements  "  were  omitted 

(j)  Birmingham,  Dudley  and  609.  In  re  Peek  and  London 
District  Banking  Company  v.  School  Board,  (1893)  2  Ch. 
Ross,  38  Ch.  D.  p.  308 ;'  57  315 ;  62  L.  J.,  Ch.  598 ;  68 
L.  J.,  Ch.  p.  604;  59  L.  T.     L.  T.  817. 

l  2 
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chap.  II.     the  word   "  appurtenances  "  would  be  sufficient  to  carry 

Seot'  *•      those  rights  (/,).     Easements  of  necessity  would  probably 

pass  to  the  grantee  of  land  without  any  general  words  of 

this  kind,  and  they  would  certainly  pass  under  the  general 

word  "  appurtenances  "  (/). 

What  would         Those  gMasi-easements  which  never  existed,  or  which 
pass*  had  ceased  to  exist  as  easements  properly  so  called,  by 

reason  of  unity  of  ownership,  would  not  generally  pass 
under  a  conveyance  of  the  f/uasi-dominant  tenement  with 
the  "  appurtenances."  In  the  case  of  Whalley  v.  Thomp- 
son (m),  above  noticed,  Eyre,  C.  J.,  said :  "  There  can  be 
no  doubt  that  the  word  '  appurtenances '  may  convey 
an  existing  right  of  way.  But,  from  the  moment  that 
the  possession  of  two  closes  is  united  in  one  person,  all 
subordinate  rights  and  easements  are  extinguished."  .  .  . 
"  I  admitted  during  the  argument  that  the  word  '  appur- 
tenances '  would  carry  any  easement  or  legal  right.  Upon 
that  it  was  observed  that  if  the  road  in  question  had  been 
described  in  the  devise,  it  would  have  passed,  and  that 
observation  was  followed  up  by  a  question  whether  the 
word  '  appurtenances  '  would  not  carry  any  easement  or 
right  that  would  pass  by  a  particular  description  ;  to 
which  I  answered  that  its  operation  must  be  confined  to 
an  old  existing  right,  and  that  if  the  right  of  way  had 
passed  in  this  instance,  it  must  have  passed  as  a  new 
easement." 

There  are,  however,  some  instances  in  which  the  word 
"  appurtenances  "  has  been  held  to  pass  easements  which 
ought   not    strictly    to    have    been    so    denominated,    on 

(fe)  Whalley  v.   Thompson,  &   M.   439;  2   L.   J.,  N.  S., 

1   B.  &   P.  371.     Morris  v.  Exch.  91. 
Edgington,  3  Taunt.  24.  Skull         (m)  1  B.  &  P.  375.     Bar- 

v.   Glenister,    7    L.    T.    827.  loio  v.  Rhodes,  1  C.  &  M.  439  ; 

Beauclely  v.  Brook,  Cro.  Jac.  2  L.  J.,  N.  S.,  Exch.  91.   Bol- 

189.  ton  v.  Bolton,  11  Ch.  D.  968  ; 

(I)  Pinninglon   v.   Galland,  18  L.  J.,  Ch.  467;  40  L.  T. 

9  Exch.  1;  22   L.  ,1.,   Exch.  582.      Brett    v.    Glowser,    5 

348.     Barlow  v.  Rhodes,  1  C.  C.  P.  D.  376. 
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account  of  their  having  ceased  to  be  easements  or  of  their  Chap.  II. 
being  mere  usages  by  the  grantor  in  his  own  land.  This  — ! 
was  so  in  the  case  of  Morris  v.  Edgington  («),  in  which 
it  was  said  that  all  deeds  are  to  be  taken  most  strongly 
against  the  maker,  and  all  deeds  and  writings  are  to  be 
taken  secundum  subjectam  materiam  :  that  in  that  case 
there  was  no  way  heard  of  at  all  belonging  to  the 
premises  in  question  except  one  which  was  not  strictly 
appurtenant,  and  that  as  there  was  no  other  way,  and 
it  was  impossible  that  the  parties  to  the  deed,  who 
were  supposed  necessarily  to  understand  the  law,  could 
think  that  the  way  in  question  was  a  way  appurtenant, 
they  must  have  meant  that  that  particular  way  should 
pass,  although  they  used  the  improper  term  "appurte- 
nant." Similar  decisions  were  given  in  the  case  of 
James  v.  Plant  (o),  when  it  was  thought  that  the  parties 
to  the  deed  used  the  word  "  appurtenant  "  by  mistake,  and 
that  their  intention  was  to  pass  a  way  which  could  not 
strictly  be  so  designated  ;  and  in  Thomas  v.  Owen  (p), 
when  both  the  dominant  and  servient  tenements  belonged 
to  the  same  person,  but  were  let  to  different  tenants,  and 
the  way  in  question  was  a  made  road  bounded  by  hedges 
across  the  defendant's  land,  which  was  usable  only  by  the 
plaintiff,  and  was  evidently  made  solely  for  the  benefit  ot 
his  farm.  The  plaintiff's  lease  granted  him  the  farm  and 
"  appurtenances,"  and  it  was  held  that  the  word  "  appur- 
tenances" would  carry  the  right  of  way,  though  not  strictly 
appurtenant. 

As  the  general  word  "  appurtenances  "  has  not  usually  When  quasi- 
been  sufficient  to  convey  to  a  purchaser  of  land    those         under 
7/M.s/-easements  which  the  vendor  has  been  in  the  habit  general  words 
of  using  during  unity  of  ownership  in  that  portion  of  his 

(n)  3  Taunt.  24.  L.  J.,  Q.  B.  198  ;  58  L.  T.  162. 

(o)  5  B.  &  Ad.  791 ;  3  L.  J.,  See  also  Brown  v.  Alabaster, 

X.  S.,  K.  B.  64  :  4  A.  &  E.  37  Ch.  D.  190;  57  L.  J.,  Ch. 

7  U> ;  6  L.  J.,  N.  S.,  Exch.  260.  255  ;  58  L.  T.  266. 

(p)  20  Q.  B.  D.   225;  57 
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Chap.   II. 
•.  1, 


G rant  of 
easements 
'•  used  and 
enjoyed." 


land  which  is  notbeing  conveyed,  the  further  question  arises 
whether  any  general  words  would  be  sufficient  to  pass  to 
the  purchaser  a  right  to  use  those  privileges,  and  to  convert 
them  into  easements  properly  so  called.  It  is  established 
by  a  series  of  cases  that  if  appropriate  general  words  are 
employed,  this  effect  may  in  certain  cases  be  produced, 
but  in  this  respect  a  further  distinction  has  been  made 
between  those  r/?wsi-easements  which  existed  as  ease- 
ments proper  before  the  ownership  was  united,  and 
those  which  were  for  the  first  time  used  during  unity  of 
ownership,  and  have  never  had  a  separate  existence  as 
easements. 

There  appears  to  be  no  doubt  that,  up  to  the  date  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  to  grant  to  a  purchaser  of  land  easements 
which  had  existed  as  easements  before,  but  which  had  been 
extinguished  by  unity  of  ownership,  by  means  of  the 
general  words  in  a  deed  of  conveyance,  it  was  necessary 
to  use  particular  words  indicative  of  an  intention  to  make 
the  grant.  It  was  long  since  laid  down  that,  "  If  in  the 
case  of  an  easement  extinguished  by  unity  of  ownership  a 
man  grants  the  land  to  which  before  the  extinguishment 
the  right  of  common  was  attached,  and  uses  only  the  words 
'  appertaining  '  and  '  belonging,'  the  right  will  not  pass, 
these  words  not  being  sufficient  to  revive  the  right.  There 
are,  however,  apt  words  for  the  purpose  of  passing 
such  an  easement ;  and  if  you  will  only  insert  the 
words  'or  therewith  used  and  enjoyed,'  the  right  would 
pass  "  (q). 

Easements  Since  the  trial  of  the  case  from  the  report  of  which 

^  T^!?,l  t»  these  words  are  taken,  there  have  been  many  decisions 

a  ad  i-njoyeu  '  J 

during  unity 

of  ownership.       (q)  Barlow     v.     JHiodes,     1 

C.  &  M.  p.  448.     Where  the 

words  were  "  togetherwith  all 

ways,  &c,  now  or  heretofore 

held  or  enjoyed,"  it  was  held 


on  appeal  that  the  word 
"  heretofore  "  would  not  carry 
a  right  to  a  way  formerly 
used,  but  permanently  separ- 
ated   by     a    wall    from    the 
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confirming  the  law  as  it  is  there   laid    down  ;    hut   the    chap.  II. 

possibility  of  granting  easements  by  these  general  words      ^ect-  *• 

was    apparently    always    confined    to    easements    which 

existed   before    union    of  ownership,    and    it    was    never 

extended  to  those  quasi-easements  which  had  been  first 

used  during  unity  of  ownership.     The  law  was  summed 

up  by  Kelly,  C.  B.,  in  the  following  terms  : — "  The  law 

resulting   from  the  numerous  and  complicated  cases  to 

which  we  have  been  referred  is  simply  this  :  When  the 

owner  of  a  piece  of  land  has  a  right  of  way  over  adjacent 

land,  so  that  he  may  maintain  at  any  time  an  action  for 

an  obstruction,  if  afterwards  by  inheritance  or  purchase 

both  pieces  of  land  come  to  one  and  the  same  owner,  the 

right  is  necessarily  at  an  end,  the  enjoyment  thenceforth 

being  the  mere  exercise  of  a  right  of  property  in  his  own 

land.     But  if,  at  a  later  period,  the  properties  again  fall 

into  the  ownership   and   possession  of  different  persons 

and  in  the  conveyance  of  the  land  to  which  the  way  was 

formerly  attached,  the  words  are  found  '  together  with  all 

ways,  &c,  used  or  enjoyed  therewith,'  the  effect  of  these 

words  is  to  revive  the  right  that  formerly  existed,   and 

which    has  been  not   extinguished,  but   only   suspended. 

But  since  it  does  not  appear  here  that  at  any  antecedent 

time  there  existed  a  right  over  one  of  these  pieces  of  land 

attached  to  the  other  piece  of  land,  the  effect  of  these 

words  cannot  make  or  revive  a  right  of  way  that  never 

before  existed  "  (r). 

After  this  judgment  of  Kelly,    C.  B.,  two  cases  were  Modification 
decided,  as  already  stated,  by  which  the  doctrine  there  of  lule- 
enunciated  was    modified.      These    cases    are    Watts  v. 

dominant  tenement  twenty  p.  8l>0.  Thompson  v.  Water- 
years  before  the  grant:  Roe  low,  L.  B,.,  6  Eq.  36 ;  37  L.  J., 
v.  Siddous,  22  Q.  B.  D.  524  ;  Ch.  499  ;  18  L.  T.  545.  James 
60  L.  T.  345.  v.  Plant,  4  A.  &  E.  749;  6 
(r)  Langley:  v.  Hammond,  L.  J.,  N.  S.,  Exch.  260.  Wor- 
L.  R.,  3  Exch.  p.  168;  37  thington  v.  Gimson,  2  E.  &  E. 
L.  J.,  Exch.   118;  18   L.  T.  618;  29  L.  J.,  Q.  B.  11(3;  2 
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Chap.  II.  Kelson  (s)  and  Kay  v.  Oxley  (t).  In  the  former  the  Lords 
Sect-  L  Justices  overruled  the  decision  of  the  Master  of  the  Rolls. 
That  case,  which  had  reference  to  a  watercourse,  was  that 
the  owner  of  two  adjoining  properties  conveyed  to  the 
plaintiff  one  portion,  "  together  with,"  among  other  things, 
"  all  waters,  watercourses,  rights,  privileges,  advantages 
and  appurtenances  whatsoever,  to  the  same  hereditaments 
and  premises  belonging  or  appertaining  or  with  the  same 
or  any  part  thereof,  now  or  heretofore  used  and  enjoyed 
or  reputed  as  part  or  parcel  thereof,  or  appurtenant 
thereto."  The  question  was  whether  any  right  passed 
to  the  purchaser  to  the  continuance  of  certain  water- 
pipes  in  the  part  of  the  land  the  grantor  retained  and 
which  subsequently  became  the  defendant's.  The  pipes 
ran  through  the  grantor's  land  at  the  time  of  the  plain- 
tiff's purchase,  but  were  not  there  previously  to  the 
grantor's  unity  of  ownership,  and  the  plaintiff  contended 
that  under  the  above  general  words  he  became  entitled 
to  have  the  continued  use  of  the  pipes.  The  case  was 
decided  by  the  Master  of  the  Rolls  in  the  defendant's 
favour,  upon  the  ground  that  the  artificial  watercourse 
was  first  made  and  used  by  a  person  who  was  owner  of 
both  properties,  and  had  no  prior  existence  at  a  time 
when  the  properties  were  separately  owned,  and  that 
being  the  case,  the  general  words  were  not  sufficient  to 
pass  the  right ;  but  this  judgment  was  overruled.  The 
Lords  Justices  decided  the  case  upon  other  grounds,  but 
on  the  point  now  under  consideration,  said  they  also 
thought  that  the  general  words  in  the  deed  were  amply 
sufficient    to    pass    the    easement,   for  that  there   was   a 

L.T.220.    Wardle  v.  Brockle-  (t)  L.  R.,  10  Q.  B.  360;  44 

hurst,  1   E.  &  E.  1058;    29  L.  J.,  Q.  B.  210 ;  33  L.  T.  164. 

L.  J.,  Q.  B.  145  ;  1  L.  T.  510.  See    also   May    v.    Belleville, 

Bayleyx.i-rcit  Western  Bail-  (1905)  2  Ch.  605;  74  L.  J., 

way  Company,  26  <  !h.  D.  I.".l  :  Ch.  678;  93  L.  T.  241,  which 

51  L.  T.  33*3 .  was  a  case  of  reservation  of  a 

(s)  L.  R.,  6   Ch.  166;  40  right  of  way. 
L.  J.,  Ch.  120;  24  L.  T.  209. 
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recognised  distinction  between  easements  in  their  nature  Chap.  II. 
continuous,  such  as  that  in  the  case  before  the  Court,  and  — L6 
those  which  were  only  used  from  time  to  time,  as  a  right 
of  way  ;  and  that  though  the  words  in  the  deed  might  not 
be  sufficient  to  pass  a  right  of  way,  if  the  way  had  been 
first  used  during  unity  of  ownership,  yet  that  they  were 
amply  sufficient  to  pass  a  right  to  a  watercourse,  for  that 
was  in  its  nature  continuous,  even  though  it  was  made 
during  unity  of  ownership.  The  other  case,  Kay  v. 
Oxley,  went  still  further,  for  that  was  a  case  of  a  right 
of  way.  One  of  two  farms  belonging  to  the  same  person 
was  let,  and  the  lessee,  with  the  lessor's  permission,  built 
a  hay-loft,  with  windows  for  the  reception  of  the  hay 
opening  over  a  private  way  in  the  lessor's  ground,  and 
to  bring  the  hay  to  the  loft  he  carted  it  along  the  way 
up  to  the  loft.  This  user  of  the  way  was  a  mere  licence 
by  the  lessor,  though,  as  the  loft  had  been  built  in  that 
position  with  his  sanction,  and  there  was  no  other  means 
of  getting  to  it,  it  might  have  been  a  question  whether 
the  licence  was  not  irrevocable.  That  question,  however, 
did  not  arise.  The  farm  with  the  loft  was  sold,  and  the 
conveyance  contained  the  following  general  words: — 
"  together  with  all  buildings,  erections,  fixtures,  common 
hedges,  ditches,  fences,  ways,  and  rights  of  way,  waters, 
watercourses,  drains,  cisterns,  lights  and  rights  of  light, 
liberties,  privileges,  easements,  advantages  and  appurten- 
ances whatsoever  to  the  said  messuage  or  dwelling-house, 
cottage,  land,  and  hereditaments,  or  any  of  them  apper- 
taining or  with  the  same  or  any  of  them  now  or  heretofore 
demised,  occupied  or  enjoyed,  or  reputed  as  part  or  parcel 
of  them,  or  any  of  them,  or  appurtenant  thereto."  It  was 
held  that  a  right  of  way  to  the  loft  passed  to  the  purchaser 
under  these  general  words,  although  before  the  unity  of 
ownership  of  the  two  farms  no  such  right  existed,  and 
the  loft  was  not  built.  The  decision  naturally  turned 
upon  the  particular  facts  of  the  case,  and  the  special 
words  used   in  the  conveyance  ;  but   it  is  a  decision  of 
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hap.  II.  great  importance,  as  it  involved  a  further  modification  of 
what  appeared  formerly  to  be  the  invariable  rule  of  law. 
Blackburn,  J.,  said: — "It  is  not  disputed  at  all  that  if 
the  conveyance  had  stopped  at  the  word  '  appertaining," 
the  plaintiffs'  case  would  have  been  different  ;  but  it  goes 
on  to  add  the  words,  'with  the  same  now  or  heretofore 
demised,  occupied,  or  enjoyed,  or  reputed  as  part  or 
parcel  of  them,  or  any  of  them,  or  appurtenant  thereto.' 
Now  we  have  to  look  at  the  facts,  in  order  to  see  whether 
there  was  in  fact  the  particular  right  of  way  in  question 
occupied  or  enjoyed  as  appurtenant,  or  reputed  as 
appurtenant  to  the  property  conveyed.  Mr.  Herschell 
says  that  when  a  man  is  occupier  of  two  adjoining  pieces 
of  land,  and  uses  one  for  the  convenience  of  himself  as 
the  actual  occupier  of  both,  anything  he  may  do  there  is 
prima  facie  not  a  right  appurtenant  to  the  other  of  them, 
and  would  not  pass  as  appurtenant ;  that  it  is  for  his  own 
convenience  as  occupier  of  the  two  that  he  exercises  his 
right  of  passing  through  one  to  the  other,  and  that  he 
does  not  prima  facie  enjo}r  or  occupy  the  way  he  thus 
makes  to  the  one  as  being  appurtenant  to  the  other  of 
them,  and  that  therefore  it  would  not  pass  as  a  right 
enjoyed  as  appurtenant.  But  though  that  be  the  case 
prima  facie,  yet  if  there  be  acts  of  ownership  and  user  by 
a  man  for  the  enjoyment  and  exclusive  convenience  of 
himself  as  occupier  of  both  the  adjoining  lands,  notwith- 
standing the  cases  that  have  been  cited,  I  do  not  think 
in  point  of  law  we  can  say  the  way  being  so  enjoyed  and 
occupied  by  a  man  only  during  the  time  he  has  unity  of 
possession  and  unity  of  seisin  necessarily  prevents  its 
being  enjoyed  as  appurtenant."  The  passage  from  the 
judgment  of  Kelly,  0.  B.,  in  Langley  v.  Hammond,  which 
has  already  been  cited,  was  then  referred  to,  and 
Blackburn,  -J.,  continued  : — "No  doubt  the  Chief  Baron 
does  lay  that  down,  and  if  it  had  been  a  decision  of  the 
full  Court  of  Exchequer,  we  should  have  been  obliged  to 
leave  it  to   a  Court  of  Error  to  say  whether  that  was 
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right.  I  cannot  agree  that  a  right  of  way  that  never  Chap.  II. 
previously  existed  cannot  as  a  matter  of  law  be  created 
on  the  construction  of  words  like  those  in  this  con- 
veyance." Thus  doubt  was  thrown  upon  what  previously 
seemed  to  be  a  settled  rale  of  law.  It  would  not  be 
right,  however,  to  pass  on  and  to  attempt  to  extract  a 
general  rule  from  the  authorities  considered  above 
without  noticing  that,  in  the  case  of  Langley  v.  Ham- 
mond (it),  Bramwell,  B.,  made  some  remarks  on  this 
point,  showing  that  he  held  views  similar  to  those  of 
Blackburn,  J.,  which  are  above  set  out.  That  learned 
judge  expressed  much  doubt  whether  a  conveyance  of 
land  containing  such  general  words  as  "  together  with 
all  ways  therewith  used  and  enjoyed,"  would  not  operate 
as  a  grant  of  any  ways  made  and  first  used  during  unity 
of  ownership  if  they  were  of  a  defined  and  permanent 
character,  as  well  as  of  ways  which  existed  as  easements 
before  unity  of  ownership  ;  and  Fry,  J.,  in  a  more 
recent  case  (v),  gave  a  very  positive  opinion  that  they 
would. 

It  will  now  be  seen  that  an  important  modification  was  Resull  of 
wrought  in  the  law  by  the  decisions  in  Watts  v.  Kelson,  tograntsby 
Kay  v.  Oxley,   and  Barkshire  v.  Grubb,  and  it,  is  conse-  general 
quently   somewhat   difficult  to    say   with   any  feeling  of 
certainty  what  the  rule  of  law  precisely  is  with  regard  to 
grants  of  easements  by  general  words  in  a  deed  of  convey- 
ance, when  the  owner  of  two  estates  has,  during  the  unity 
of  ownership,  been  in  the  habit  of  using  the  one  he  retains 
as  servient  to  the  one  he  is  conveying.     The  only  course 
by  which  the  present  rule   can  be    discovered  seems  to 
be  to  take  the  view  expressed  by  the  Lord  Chief  Baron, 
which  was  founded  upon  the  preceding  decisions,  and  to 
modify  it  by  the  more  recent  judgments,  conflicting  to 

(u)  L.  R.,  3  Excli.  p.  170;  (y)  Barkshire  v.  Grubb,  is 

37  L.  J.,  Exch.  p.   120;    IS      Ch. D.  616 ;  50  L.  J., Ch. 731 ; 
L.  T.  p.  861.  15L.  T.383. 
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Chap.  II.  some  extent  though  they  are.  Adopting  this  course,  the 
_  _  law  now  seems  to  be  this:  If  a  man  has  two  adjoining 
properties,  and  exercises  a  (jMasi-easement  over  the  one  for 
the  beneficial  enjoyment  of  the  other,  and  sells  the  quasi  - 
dominant  tenement — if  he  sells  it  merely  "  with  the 
appurtenances,"  no  easement,  except  in  such  exceptional 
cases  as  those  above  mentioned,  is  gained  by  the  pur- 
chaser ;  but  if  the  quasi-easement  existed  as  an  easement 
before  unity  of  ownership  of  the  two  properties,  and  the 
quasi- dominant  tenement  is  sold  "  with  the  easements 
used  and  enjoyed  therewith,"  the  purchaser  will  become 
entitled  to  the  easement ;  and  if  the  quasi-easement  did  not 
exist  as  an  easement  before  unity  of  ownership,  and  the 
gmsi-dominant  tenement  is  sold  "  with  the  easements 
used  and  enjoyed  therewith,"  the  purchaser  will  get  the 
easement  if  it  is  of  a  continuous  character — as,  for  in- 
stance, a  watercourse  ;  but  ordinarily  he  will  not  get  it  if 
it  is  only  used  from  time  to  time,  as  a  right  of  way  (w). 
It  is  necessary  to  say  "  ordinarily  "  he  will  not  get  it,  as 
there  are  cases  in  which  the  purchaser  will  get  the  ease- 
ment, even  though  it  is  not  continuous,  for  the  general 
words  in  the  deed  of  conveyance  may  be  of  such"  a 
character  that  the  right  will  pass  ;  but  whether  the  right 
is  gained  must  depend  in  each  case  upon  the  surrounding 
circumstances  and  the  words  used  in  the  deed. 

The  word  To  constitute  a  grant  of  an  easement,  it  was  not,  even 

"grant     nol    before  the  Conveyancing  and  Law  of  Property  Act,  1881, 
essential.  J  r      J 

necessary  that  the  word  "grant"  should  actually  be  used 
in  a  deed,  but  it  was  sufficient  if  the  intention  to  grant 
were  manifested  (x)  :  therefore  an  agreement  under  seal, 

There    is,    however,    ;t  Alabaster,  37  Gh.  D.  490  ;  -".7 

decided    tendency   to    regard  L.  J.,  Ch.  255 ;  58  L.  T.  266  ; 

even  rights   of   way   as   con-  Roe   v.  Siddons,  22  Q.  B.  D. 

timious  easements,  if  the  ways  224  ;  60  L.  T.  345. 

are  made  roads  evidently  in-  (x)  Bowbotham    v.    Wilson, 

tended  to  be  permanent  and  per     Lord     Wensleydale,     8 

not   mere    tracks.      Brown  v.  H.  L.    C.  p.   362;  30  L.  J., 
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whereby  it  was  agreed  that  the  owner  of  a  particular  field  Chap.  II. 
should  "have  and  enjoy  for  ever  thereafter  the  righl 
thereinafter  expressed,  (that  is  to  say,)  that  it  should  be 
lawful  to  and  for  the  owner  or  owners  for  the  time  being  " 
to  have  the  use  of  the  water  of  a  stream  for  the  purposes 
of  irrigation,  was  held  to  operate  as  a  grant  of  the  ease- 
ment of  the  watercourse  mentioned  in  the  deed(?/).  So 
also  an  agreement  under  seal  for  the  use  of  a  way  would 
operate  as  a  grant  of  a  right  of  way,  and  not  merely  as 
a  covenant  for  quiet  enjoyment  (z).  And  now  it  is  ex- 
pressly declared  in  the  above-named  Act  (sect.  49)  that 
the  use  of  the  word  "  grant  "  shall  not  be  necessary  in  order 
to  convey  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, and  this  applies  to  conveyances  made  either  before 
or  after  the  commencement  of  the  Act. 

An  easement  cannot  strictly  be  made  the  subject  either  Easements 

j,  ,.  ..        ■  i      i      /.  c excepted  or 

ct  exception  or  reservation  m  a  deed  oi   conveyance  ot  iesei.vcd  in  a 

land,  for  it  is  neither  parcel  of  the  land  granted,  which  is  conveyance. 

necessary  to  enable  it  to  be  excepted,  nor  does  it  issue  out 

of  the  land,  as  it  should,  to  render  it  capable  of  being  the 

subject  of  a  reservation.     It  is,  however,  a  very  common 

thing  to  speak  of  an  easement  being  reserved,  or  of  the 

reservation  of  an  easement.    If  an  easement  be  incorrectly 

described  in  a  deed  as  being  reserved  to  a  grantor  of  land, 

or  excepted  from  the  land  conveyed,  the  reservation  or 

exception  operates  as  a  grant  of  a  newly-created  easement 

by  the  grantee  of  the  land  to  the  grantor  (a) .     And  even 

Q.  B.  p.  53 ;  2  L.  T.  p.  645.  Exch.  p.  446.     Corporation  of 

Per  Lord  Kenyon,  C.  J.,  in  London  v.  Rings,  13  Ch.  D. 

Shove  v.Pincke,  5  T.R.  p.  129.  798;  49  L.  J.,  Ch.  297;  42 

(y)  Northam  v.    Hurley,   1  L.    T.  580.      Goold   v.   Great 

E.  &  B.  665;  22  L.  J.,  Q.  B.  Western  Deep  Coal  Company, 

183.  12   L.  T.  842:    13  L.  T.  109; 

(z)  Holmes  v.  Seller,  3  Lev.  2  D.  J.  &  S.  600.     Finlinson 

305.  v.  Porter,L.  R.,  10  Q.  B.  188; 

(a)  Durham  and  Sunderland  II    I..  J.,  Q.  B.  56;  32  L.  T. 

Railtoay  Company  v.  Walker,  391. 
2   Q.  B.   p.  967;    11   L.  J, 
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Chap.  II. 
Sect.  1. 


( Irani  at 
variance  with 
an  Act  of 
Parliament. 


Grant  by  a 
company 
ultra  vires 
void. 


though  a  conveyance  reserving  an  easement  be  not 
executed  by  the  purchaser  of  land,  the  circumstances  of 
the  case  taken  in  connection  with  the  words  of  the  deed 
and  the  reservation  therein  expressed  may  he  such  that  a 
grant  of  the  easement  by  the  purchaser  is  to  be  implied 
and  will  be  carried  into  effect  (b).  If  an  exception  or 
reservation  be  made  in  favour  of  a  person  not  a  party  to 
the  deed,  it  would  operate  as  a  grant  to  him,  though  it 
could  not  be  good  as  an  exception  or  reservation  (c). 

It  scarcely  needs  remark  that  a  grant  of  an  easement  is 
void  if  it  is  repugnant  to  the  terms  or  intention  of  an  Act 
of  Parliament  (d).  If,  however,  the  Act  only  partially 
affects  the  grant,  and  the  grant  is  divisible,  or  can  be 
limited,  that  part  only  is  void  which  is  inconsistent  with 
the  Act  (e). 

In  like  manner  a  grant  made  by  a  company  or  any 
other  corporation  which  is  ultra  vires  is  void.  This 
principle  was  affirmed  in  the  case  of  MuUiner  v.  Midland 
Railway  Company  (/),  in  which  it  was  held  that  a  grant 
of  a  right  of  way  by  the  company  through  one  of  the 
arches  on  which  the  railway  was  made  to  a  purchaser  of 
superfluous  land  was  void,  because  the  land  under  the 
arch  was  not  superfluous  land  but  a  portion  of  the  land 
actually  used  for  the  works,  and  the  railway  company  had 
no  power  to  alienate  it.  It  was  necessary,  said  the  Master 
of  the  Rolls,  to  consider,  for  the  purpose  of  deciding  the 
case,  what  the  railway  company  was  empowered  to  do.  It 
was  empowered  to  make  a  railway  ;   the  land  taken  and 


(6)  Maij  v.  Belville,  (1905) 
2  Ch.  605 ;  74  L.  J.,  Ch.  678  ; 
93  L.  T.  241. 

(c)  Wickham  v.  Hawker,  7 
M.  &  W.  p.  76;  10  L.  J., 
Exch.  p.  158. 

(d)  MuUiner  v.  Midland 
"Railway  Company,  11  Ch.  D. 
Oil ;  48  L.  J.,  Ch.  258 ;  40 


L.  T.  121. 

(e)  Attorney  -  General  v. 
Corporation  of  Plymouth,  9 
Beav.  67  ;  15  L.  J.,  Ch.  109. 

(/)  11  Ch.  D.  611 ;  48  L.  J., 
Ch.*  258  ;  40  L.  T.  121. 
National  Guaranteed  Manure 
Company  v.  Donald,  4  H.  &  N. 
8  ;  28  L.  J.,  Exch.  185. 
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retained  was  to  be  used  for  the  purposes  of  the  railway,  Chap.  II. 
and  v"  it  would  be  a  very  odd  thing  to  allow  a  corporation 
formed  to  hold  lands  for  a  special  purpose,  and  to  take 
that  land  coinpulsorily  from  the  owners  for  that  purpose 
only  to  devote  the  land  to  another  purpose  or  to  alienate 
it."  But  though  the  principle  above  mentioned  was 
affirmed  in  Mvttiner  v.  Midland  Raihvay  Company,  it 
is  doubtful  if  the  decisions  would  be  upheld  unless  the 
permanence  of  the  grant  rendered  it  bad.  Foster  v. 
London,  Chatham  and  Dour  Railway  Company  (g)  was 
a  very  similar  case.  The  company  had  taken  coin- 
pulsorily certain  land  to  make  their  railway,  and  for  a 
footpath.  The  railway  was  made  on  arches  at  that  spot, 
and  the  company  had  leased  some  of  its  arches  to  persons 
who,  or  whose  under-tenants,  occupied  them  as  shops,  but 
who  were  liable  to  be  turned  out  on  short  notice.  The 
Court  of  Appeal  held  that  this  use  of  the  arches  by  the 
company  was  not  unlawful ;  that  if  the  company  were  to 
affect  to  deal  with  the  land  in  a  way  that  would  disable  it 
from  carrying  on  its  business  as  a  railway  company,  it 
would  be  unlawful ;  but  subject  to  that,  a  railway  company 
is  like  an  individual,  and  entitled  to  deal  with  its  property 
for  reasonable  profit,  though  the  particular  mode  adopted 
is  not  that  expressly  sanctioned  by  the  Act. 

So,  again,  a  grant  which  is  at  variance  with  a  previous  Grant  at 
and  existing  grant  is  void — at  all  events  to  the  extent  willj  anothcr 
to  which  the  two  are  inconsistent — as  against  the  first  g™nt. 
grantee ;  though   probably    the    second    grantee,    taking- 
nothing  under  his  grant,  would  have  a  right  of  action 
against    the    grantor.     This  principle  is  so  self-evident 
that  it    scarcely    needs    substantiation.      If   a  man    has 

(7)  (1895)  1  Q.  B.  711 ;  64  625  ;   75  L.  T.  239.    Grand 

L.  J.,  Q.  B.  65  ;  71  L.  T.  855.  Junction    Canal   Company  v. 

Re   Gonty    and.     Manchester,  Vetty,  21    Q.   B.  D.   273;  57 

she  field     and     Lincolnshire  L.^J.,  Q.   B.  572;  59  L.  T. 

Railway  Company,   ilS'.Hi)    2  .lo. 
Q.   B.  439;  65  L.  J.,  Q.  B. 
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Chap.  TI.    granted  an  easement,  or  anything  else,  to  another,  he  has 
so  far  parted  with  his  control  over  his  property  that  he 


cannot  give  an  inconsistent  easement  or  right  to  a  third 
person.  To  do  so  would  be  an  act  in  derogation  of  the 
first  grant.  In  Mundy  v.  Duke  of  Rutland  (h),  which 
was  an  action  against  the  Duke  of  Rutland  and  his 
grantees  of  rights  to  mine  a  lower  seam  of  coal  by  the 
grantee  of  mining  rights  in  an  upper  seam,  to  restrain 
them  from  excavating  under  certain  barriers,  it  was  held 
that  the  Duke,  having  granted  the  upper  seam  to  the 
plaintiff,  could  not  grant  a  right  to  another  party  so  to 
mine  in  the  lower  seam  as  to  destroy  the  necessary  support 
of  the  upper,  as  such  a  grant  would  be  in  derogation  of 
and  inconsistent  with  the  first  grant ;  and  that  if  a  lessor 
wishes  to  reserve  rights  in  derogation  of  his  grant,  he 
must  do  so  in  plain  terms,  which  the  Duke  had  not  done 
in  this  case. 

Grant  subject  A  grant  of  an  easement  may  be  made  conditionally — 
'  that  is,  that  it  shall  become  void  on  the  happening  or 
non-happening  of  a  particular  event,  or  on  the  perform- 
ance or  non-performance  of  a  certain  act.  But  if  the 
condition  is  that  the  grant  shall  become  void  on  neglect 
to  use  the  easement  granted,  the  word  "  void  "  will  be 
construed  "  voidable,"  and  the  grant  will  not  be  revoked 
until  the  grantor  has  done  some  act  to  show  his  intention 
to  take  advantage  of  the  forfeiture  (i) . 

Covenant  for       It  may  be  mentioned  here  that  the  ordinaiy  covenant  in 

ment.    **  y~    purchase  and  other  deeds  for  quiet  enjoyment  has  given 

rise  to  several  questions  relating  to  easements,  though  the 

consideration  of  them  belongs  to  the  subject  of  disturbance 

of  easements  rather  than  to  their  acquisition  (J).    It  may, 

(h)  23  Ch.  D.  81.  18   L.    T.    629.     Howard    v. 

(i)  Roberts  v.  Daveij,  1  Nev.  Maitland,  11  Q.  B.  D.  695  ; 

&  Man.  443 ;  2  L.  J.,  N.  8.,  53  L.  J.,  Q.  B.  42.     Leech  v. 

K.  B.  141.  Selnceder,  9  Ch.  463  ;  43  L.  J., 

(/)  I'otts  v.  Smith,  L.  R.,  6  Ch.  487  ;  30  L.  T.  586.     See 

Eq.  311 ;  38  L.  J.,  Ch.  58  ;  post,  Chap.  IV.,  Sect.  2. 
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however,  be  stated  generally  that  no  grant  of  a  right  to  an     Chap.  II. 
easement  is  to  be  implied  from  that  covenant.  ^ect-  *• 

Grants  of  easements  may  be  implied  or  presumed  to  implied  or 
have  been  made  under  various  circumstances,  and  it  is  pro-  j^antsTof 
posed  now  to  consider  the  cases  in  which  the  law  allows  easements 
these  important  implications  or  presumptions  to  be  made. 


Before  doing  this,  however,   it  is   right  to   point   out  Implied 

reservati 

easements. 


the     difference    between    implied    grants    and    implied re 


reservations  of  easements,  or,  to  speak  more  correctly, 
between  the  circumstances  under  which  the  law  will 
allow  an  implication  or  presumption  of  a  grant  of  an 
easement  by  a  grantor  of  land  to  the  grantee,  and  the 
circumstances  under  which  a  similar  implication  or  pre- 
sumption will  be  allowed  of  a  grant  of  an  easement  by 
the  grantee  of  the  land  to  the  grantor.  There  are  very 
many  cases  in  which  the  law  will  allow  an  implication  or 
presumption  of  a  grant  of  an  easement  by  the  grantor  of 
land  to  the  grantee,  but,  except  in  the  case  of  easements 
of  necessity,  there  are  few  cases  in  which  the  law  will 
sanction  the  converse  implication  or  presumption  to  arise 
in  favour  of  the  grantor  of  the  land.  The  reason  for  this 
is  that  when  a  person  makes  a  grant  of  land  by  deed 
without  saying  anything  about  an  easement  in  it,  it 
would  be  in  derogation  of  his  grant  if  he  were  allowed  to 
claim  one ;  and  it  is  presumed  that  when  he  makes  an 
absolute  and  unlimited  grant  of  the  land  he  does  not  mean 
to  keep  anything  back,  or  to  reserve  or  acquire  for 
himself  any  right  or  interest  in  the  land  which  he  has 
not  expressly  mentioned.  The  same  reason  does  not 
apply  to  the  grantee  of  land,  and  the  law,  therefore, 
allows  implication  and  presumption  in  his  favour  if  the^ 
circumstances  demand  it. 

The  various  circumstances  under  which  such  a  grant 
by  a  grantor  to  a  grantee  of  land  will  be  implied  or  pre- 
sumed will  be  noticed  in  the  following  pages,  but  here 

E.  M 
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Chap.  II.  it  is  only  desired  to  point  or.t  how  seldom  it  is  that 
u  '  '  a  reservation  of  easements  can  be  implied.  This  was 
the  main  subject  of  the  judgment  of  Thesiger,  L.  J.,  in 
the  case  of  Wlieeldon  v.  Burrows  (A),  and  the  following 
passage  from  the  judgment  contains  the  principles  of 
law  in  a  concise  form : — "  We  have  had  a  considerable 
number  of  cases  cited  to  us,  and  out  of  them  I  think  that 
two  propositions  may  be  stated  as  what  I  may  call  the 
general  rules  governing  cases  of  this  kind.  The  first  of 
these  rules  is  that  on  the  grant  by  the  owner  of  a  tene- 
ment of  part  of  that  tenement  as  it  is  then  used  and 
enjoyed,  there  will  pass  to  the  grantee  all  those  continuous 
and  apparent  easements  (by  which,  of  course,  I  mean 
<7«a.si-easements),  or  in  other  words,  all  those  easements 
which  are  necessary  to  the  reasonable  enjoyment  of  the 
property  granted.  Tbe  second  proposition  is  that  if  the 
grantor  intends  to  reserve  any  right  over  the  tenement 
granted,  it  is  his  duty  to  reserve  it  expressly  in  the  grant. 
Those  are  the  general  rules  governing  cases  of  this  kind, 
but  the  second  of  those  rules  is  subject  to  certain  excep- 
tions. One  of  those  exceptions  is  the  well-known  excep- 
tion which  attaches  to  cases  of  what  are  called  ways  of 
necessit}' ;  and  I  do  not  dispute  for  a  moment  that  there 
may  be,  and  probably  are,  certain  other  exceptions,  to 
which  I  shall  refer  before  I  close  my  observations  upon 
this  case.  Both  of  the  general  rules  which  I  have  men- 
tioned are  founded  upon  a  maxim  which  is  as  well  estab- 
lished  by   authorit}'   as  it  is  consonant   to  reason  and 

(k)  12  Ch.  D-.  31  ;  48  L.  J.,  L.  T.  124.     Union  Lighterage 

Ch.  853 ;  41  L,  T.  327.     Bell  Co.  v.  London  Graving  Dock 

v.  Love,  10  Q.  B.  1).  558 ;  52  Co.,   (1901)   2   Ch.   300 ;    70 

L.   J.,  Q.   B.  290;  48  L.  T.  L  J.,  Ch.  5.18;  si  L.  T.  527: 

592  :    9  App.  Cas.  286 ;    53  (1902)  2  Ch.  557  ;  71  L.  J., 

L.  J.,  Ch.  257;  5]    L.  T.   1.  Ch.  378;  87  L.  T.  381.     Ray 

Mundy  v.  Duke  of  Rutland,  v.  Hazeldine,  (1904)  2  Ch.  17  ; 

23    Ch.     D.    89.      Taws    v.  73  L.  J.,  Ch.  537 ;,  90  L.  T. 

Knoides,     (1891)     2     Q.     1!.  703. 
564  ;  60  L.  J.,  Q.  B.  641 ;    05 
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common  sense — viz.,  that  a  grantor  shall  not  derogate    Chap.  II. 

from  his  grant.     It  has  been  argued  before  us  that  there  ! 

is  no  distinction  between  what  has  been  called  an  implied 
grant,  and  what  is  attempted  to  be  established  under  the 
name  of  an  implied  reservation ;  and  that  such  a  dis- 
tinction between  the  implied  grant  and  the  implied 
reservation  is  a  mere  modern  invention,  and  one  which 
runs  contrary,  not  only  to  the  general  practice  upon  which 
land  has  been  bought  and  sold  for  a  considerable  time, 
but  also  to  authorities  which  are  said  to  be  clear  and 
distinct  upon  the  matter.  So  far,  however,  from  that 
distinction  being  one  which  was  laid  down  for  the  first 
time  by,  and  which  is  to  be  attributed  to,  Lord  Westbury 
in  Sujield  v.  Brown  (I),  it  appears  to  me  that  it  has  existed 
almost  as  far  back  as  we  can  trace  the  law  upon  the 
subject ;  and  I  think  it  right,  as  the  case  is  one  of  con- 
siderable importance,  not  merely  as  regards  the  parties, 
but  as  regards  vendors  and  purchasers  of  land  generally, 
that  I  should  go  with  some  little  particularity  into  what 
I  may  term  the  leading  cases  upon  the  subject."  The 
learned  judge  then  considered  in  detail  numerous  cases 
bearing  on  the  two  propositions.  An  instance  of  easements 
being  reserved  by  implication  is  to  be  found  in  the  case  of 
Dand  v.  Kingscote  (m),  but  they  were  easements  ancillary 
to  mining  rights  expressly  reserved.  A  grant  of  land  having 
been  made  reserving  for  the  grantor  all  mines  of  coal, 
with  liberty  of  sinking  and  digging  pits,  the  grantor  was 
held  to  have  a  right  to  erect  a  steam-engine,  and  that  even 
in  a  building  of  stone,  to  drain  the  mines  and  draw  the 
coal  to  the  surface,  the  engine  being  necessary  for  those 
purposes,  as  incident  to  his  liberty  to  excavate  the  coal. 
It  was  also  held  that  he  was  justified  in  making  a  pond  on 
the  land,  although  that,  together  with  the  engine  and 
other  machineiy,  occupied  two  acres  and  a  half  of  land, 

(I)  33  L.   J.,  Ch.  249  ;    9  (m)  f>   M.   &    W.    174  ;    9 

L.  T.  627  ;  4  D.  J.  &  S.  1S5.        L.  J.,  N.  S.,  Excli.  279. 

M  2 
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Chap.  n.     because  the  pond  was  a  necessary  accessory  to  the  engine. 
*"  In  Jones  v.  Pritcha/rd  (n)  it  was  held  that  where  an  owner 

of  a  house  with  chimneys  in  the  west  wall,  and  land 
adjoining  on  the  west  side,  sold  the  land  and  half  the  west 
wall  and  consequently  half  the  chimneys  therein,  there 
were  implied  mutual  grants  and  reservations  of  easements 
in  the  chimneys  and  the  wall. 

Prescription.  A  grant  is  implied  or  presumed  in  nearly  every  case  of 
prescription,  but  that  mode  of  acquiring  easements  will  be 
considered  later. 

Implied  As  a  general  rule,  a  grantee  of  land  or  of  an  easement 

merits  nec'es-   *s  entitled  by  implied  grant  to  any  easement  in  the  land 

sary  to  render  0f  the  grantor  which  is  necessary  to  render  the  land  or 

a  grant  bene-  . 

ficial.  easement  granted  capable  of  enjoyment  to  the  lull  extent. 

This  rule  of  law  depends  upon  the  principle  that  when 

the  grant  was  made  it  must  have  been  the  intention  of 

the  parties  that  the  grantee  should  have  the  means  of 

using  the  thing  granted,  and  therefore  that  he  should 

have  all  rights  and  powers  in  or  over  the  grantor's  soil, 

which  may  be  requisite  for  his  purpose.     In  Pom/ret  v. 

Ricroft  (o) ,  it  was  said  that  when  the  use  of  a  thing  is 

granted  everything  is  granted  by  which  the  grantee  may 

have  and  enjoy  such  use  ;  as,  if  a  man  gives  me  a  licence 

to  lay  pipes  of  lead  in  his  land  to  conve}r  water  to  my 

cistern,  I  may  afterwards  enter  and  dig  the  land  to  mend 

the  pipes,  though  the  soil  belongs  to  another,  and  not  to 

me.     So  it  was  held  that  if  a  person  has  statutor}^  power 

to  make  convenient  and  necessary  waggon-ways  over  the 

land  of  another  to  his  coal-pits,  he  may,  under  proper 

restriction,  dig  in  the  adjoining  soil  of   the  other,  and 

(n)  (1908)  1   Ch.  630 ;    77  Field,  7  East,  613.     Nicholas 

L.  J.,  Ch.  405  ;  98  L.  T.  386.  v.  Chamberlain,  Cro.  Jac.  121. 

(o)  1  Wms.  Saund.  p.  322b.  Undemvood  v.  Burrows,  7  C.  & 

Finlinson  v.  Porter,  L.  R.,  10  P.    26.     Jones   v.    Pritehard, 

Q.  B.  188  ;  44  L.  J.,  Q.  B.  56 ;  (1908)  1  Ch.  630  ;  77  L.  J., 

32  L.   T.   391.      Hodgson  v.  Ch.  405  ;  98  L.  T.  386. 
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procure  materials,  if  necessary,  to  make  embankments,     Uhap.  II 

and  he  may  cut  through  eminences    to  make  the  ways      '  e 

level ;  for  if  the  level  or  requisite  inclination  of  the  way 

could  only  be  made  by  erecting   pillars    or  arches,   or 

procuring  materials  from  a  considerable  distance  and  at  a 

considerable  expense,  the  right  given  by  the  Act  would,  in 

many  instances,  become  futile  and  unavailing  by  reason 

of  the  cost  required  for  its  exercise  (oo).     A  more  recent 

case  affirming  the  same  principle  is  London  and  North 

Western  Railway  Company  v.  Evans  (p).     A  canal  which 

had  been  made  under  a  private  Act  had  become  vested 

in  the  plaintiffs.     Support  from  subjacent  and  adjacent 

coal  had  not  been  provided  for,  and  no  compensation  had 

been  specially  paid  for   the    minerals.     The  owners  of 

the   minerals   proposing   to    work   the    coal   mines,  the 

plaintiffs   claimed  a   right  to   support  without  payment, 

and  it  was  held  that  the  statute,  having  given  a  right  to 

make  and  maintain  the  canal,  impliedly  also  gave  a  right 

to  support. 

Sometimes  a  grant  of  easements  will  be  implied  from  Grant  pre- 
the  state  of  the  surrounding  circumstances  at  the  time  a  s"™und^ 
grant  of  land  is  made  ;  but  a  question  will  generally  arise  circum- 
in   such   cases  whether  regard  can   be   had  to   anything 
besides  the   terms    of  the    deed    of  grant.     In  Hall  v. 
Lund  (q),  one  Pullan  had  carried  on  the  business  of  a 
bleacher  in  certain  premises,  and  had  been  in  the  habit 

(oo)  Abson  v.  Fenton,  1  B.  In    Milner's    Safe    Company, 

&  C.  195.  Limited  v.  Great  NoHhern  and 

C^^  (1893)   1   Ch.   16;    62  City  Railway  Company,  (1907) 

L.  J.,  Ch.  1 ;    67  L.  T.  630.  1  Ch.  208  ;  75  L.  J.,  Ch.  807  ; 

Manchester      Corporation    v.  95  L.  T.  321 :    (1907)  1  Ch. 

New  Moss   Colliery    Limited,  229;    76   L.   J.,  Ch.  99;    96 

(1906)  2  Ch.  564  ;   75  L.  J.,  L.  T.  130,  an  instance  occurs 

Ch.    772;     93    L.    T.     762:  of   partition  of    property   bv 

(1908)  A.  C.  117;    77  L.  J.,  will  whoa    a    right    of    way 

Ch.  392;  98  L.  T.  467.  was  acquired  by   implication 

(q)  1   H.   &    ('.    676;     32  from  the  surrounding  circum- 

1  i.  -1 .,  Exch.  113  ;  7  L.  T.  692.  stances. 
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Chap.  II.  of  pouring  foul  water  from  his  works  into  a  stream,  and 
Sect-  *•  thereby  polluting  it.  It  was  arranged  that  Pullan  should 
assign  his  business  to  the  defendant,  and  he  therefore 
surrendered  the  lease  of  the  premises  to  Shaw,  the 
plaintiff's  predecessor  in  title,  and  Shaw  granted  a  new 
lease  to  the  defendant,  in  which  the  latter  was  described 
asa"  bleacher,"  and  reference  was  made  to  the  business 
of  bleaching,  which  the  defendant  intended  to  carry  on 
upon  the  premises.  Shaw  then  sold  the  freehold  of  the 
premises  to  the  plaintiff,  who  began  to  cany  on  the 
business  of  paper-making  in  adjoining  premises,  and  sued 
the  defendant  for  polluting  the  stream  of  water.  It  was 
held  that  the  Court  was  at  liberty  to  examine  the  history 
as  well  as  the  previous  mode  of  enjoyment  of  the 
defendant's  premises  ;  and  that  as  Shaw,  the  plaintiff's 
predecessor  in  title,  with  a  full  knowledge  of  the  mode  in 
which  the  premises  had  been  used  by  Pullan,  granted  a 
new  lease  of  the  same  premises  to  the  defendant  for  the 
same  purpose,  there  was  an  implied  grant  of  the  right  to 
pollute  the  stream  in  the  same  manner  Pullan  had  been 
accustomed  to  pollute  it.  Another  instance  of  this  is  to 
be  found  in  the  case  of  Sidclons  v.  Shoi-t  (r).  The  plaintiffs 
were  ironfounders,  and  were  desirous  of  erecting  an 
ironfoundry  and  other  buildings  for  the  purpose  of  their 
business.  Some  of  the  defendants  were  owners  of  land, 
and  the  plaintiffs  applied  to  them  to  sell  them  nine  acres, 
and  told  them  the  purpose  for  which  the}'  wanted  it  ; 
and  the  nine  acres  were  sold  to  them.  The  plaintiffs  had 
partly  erected  their  buildings  when  the  defendants,  who 
owned  the  adjoining  land  under  which  there  was  coal,  let 
it  to  the  other  defendants  for  mining  purposes  ;  and  the 
plaintiffs  alleged  that  if  the  coal  was  taken  within  fifty 
yards  of  their  buildings  they  would  fall,  and  they  claimed 
an  injunction  to  restrain  the  defendants  from  taking  the 
coal  within  that  distance.      There  was  no  grant  of  right 

(r)  2  C.  P.  D.  572  ;  40  L.  J.,  C.  P.  795 ;  37  L.  T.  230. 
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to  support,  and  the  natural   right   of  the    plaintiffs  to    l  !hap.  II. 
support  for  the  unburdened  land  would  not  have  entitled  ,  j_^_j — ; — 


them  to  support  for  their  new  buildings  even  if  then 
completed.  The  defendants  demurred  to  the  statement 
of  claim.  Grove,  J.,  overruled  the  demurrer,  and  said : 
"  Then  as  to  the  buildings,  the  inclination  of  nry  opinion 
is  that  the  cases  on  this  subject  go  to  this, — that  where  a 
man  parts  with  land  knowing  that  substantial  buildings 
are  intended  to  be  erected  upon  it,  he  impliedly  engages 
so  to  use  his  adjoining  land  as  not  to  injure  or  interfere 
with  those  buildings." 

In  other  cases  than  those  of  prescriptive  claims  to  Presumption 
easements,  a  grant  of  an  easement  is  sometimes  implied  attc\.  twenty 
after  uninterrupted  user  for  twenty  years,  and  as  the  years'  user, 
grant  cannot  be  produced  or  proved,  the  law  will  allow  a 
presumption  that  it  has  been  lost.  It  has  been  said  that 
the  doctrine  of  presumption  of  lost  grant  amounts  to  this, 
that  if  a  right  which  is  capable  of  having  had  a  legal 
origin  is  proved  to  have  existed  and  been  exercised  for  a 
number  of  years,  the  law  ought  to  presume  that  it  had 
such  an  origin.  The  only  legal  origin  for  an  incorporeal 
right  is  a  grant ;  therefore  if  a  grant  cannot  be  produced 
it  must  be  presumed  that  there  was  a  grant  once  which, 
in  years  gone  by,  has  been  lost.  It  is  not  presumed  that 
the  deed  of  grant  was  made  or  lost  at  any  particutar  date 
beyond  this,  that  as  the  user  must  have  continued  for 
twenty  years  at  least,  it  is  presumed  that  the  grant  was 
made  at  some  date  anterior  to  the  twenty  years  (s). 
Implication  of  a  grant  after  user  for  twenty  years  is  not 
so  common  now  as  a  mode  of  claiming  easements  as  it 
was  before  the  passing  of  the  Prescription  Act  (2  &  3 
Will.  IV.  c.  71),  for  the  claim  by  prescription  under  that 

(s)  In   Palmer  v.Guadagni  of  and  parties  to  losl  deeds  of 

((1906)  2  Ch.  -11)1  ;  7-"»  L.'.l.,  grant  of  rights  of  way  set  upas 

Ck.  721 ;  95  L.  T.  258)  par-  a  defence  which  were  refused 

ticulars  were  asked  for  of  dates  except  in  a  modified  form. 
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Chap.  II.  Act  is  generally  adopted  in  preference ;  the  old  mode 
Sect.  1.  was  notj  ]lowever>  abolished  by  the  Act,  and  it  may  still 
be,  and  sometimes  is,  used  in  cases  in  which  the  evidence 
required  to  prove  a  prescriptive  title  is  defective.  An 
instance  of  this  may  be  found  in  the  case  of  Bass  v. 
Gregory  (t),  which  was  an  action  for  obstructing  the 
current  of  air  from  an  underground  cellar  through  a  hole 
or  shaft  to  an  old  well,  by  means  of  which  ventilation  of 
the  cellar  was  obtained.  The  right  was  claimed  in  various 
ways,  among  others  by  lost  grant.  That  the  right  had 
been  exercised  for  very  many  years  there  could  be  no  doubt, 
for  the  cellar  consisted  of  an  ancient  excavation  in  the 
rock,  which  was  formerly  used  as  a  brewery,  and  must  have 
existed  for  many  years.  The  learned  judge,  Pollock,  B., 
was  of  opinion  that  the  Court  ought  to  presume  a  lost 
grant,  and  said  he  know  of  no  case  in  which  the  doctrine 
could  be  more  properly  applied,  because  it  was  impossible 
to  suppose  that  the  precise  history  of  two  adjoining 
tenements  such  as  those  in  question  should  have  been 
preserved.  He  added — "  One  must  look  at  the  state  of 
things  existing  for  a  series  of  years,  and  then  see  what  is 
the  fair  presumption  where  a  person  allows  an  easement 
of  this  kind  to  grow  up  to  the  benefit  of  his  neighbour's 
land  and  the  detriment  of  his  own."  Another  instance 
occurs  in  the  case  of  Simpson  v.  Corporation  of  God- 
manchcster  (u),  where  there  had  been  a  practice  for  more 
than  two  hundred  years  for  the  tenants  of  the  Corporation 
to  open  lock  gates  for  the  protection  of  their  mill  in  times 

(t)  25    Q.  B.  D.  4S1 ;    59  also  Clippens  Oil  Company  v. 

L    J  ,    Q.  B.    574.     See  also  Edinburgh  and  District  Water 

Phillips  v.  Halliday,  (23  Q.  B.  Trustees,  (1904)  A.  C.  64  ;  73 

D.  48 ;  58  L.  J.,  Q.  B.  404  :  L.  J.,  P.  C.  (H.  L.  Sc.)  32  ;  89 

(1891)  A.  C.  228 ;  61  L.  J.,  L.  T.  589  ;    and    Hulbert   v. 

Q.   B.   210;   64   L.   T.  745),  Dale,  (1909)  2  Ch.  570;  78 

which  was  a  case  of  claim  to  L.  J.,  Ch.457  ;  100  L.  T.  777. 
a  pew  in  which  a  grant  of  a  («)  (1896)  1  Ch.  214  ;   65 

faculty   was    presumed   after  L.  J.,  Ch.  154  ;  73  L.  T.  423  : 

more  than  twenty  years'  user  (1897)  A.  C.  696 ;    66  L.  J., 

and  other  acts  of  ownership  ;  Ch.  770  ;  77  L.  T.  409. 
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of  floods,  and  it  was  considered  that  after  that  length  of    Ghap.   II. 
time  the  practice  must  be  deemed  to  have  had  a  lawful      ^ect-  *• 
origin,  and  that  the   only  lawful  origin  must  have  been 
a  grant  which  had  been  lost.     This  mode  of  claiming  an 
easement,  and  the  consequent  passing  of  the  Prescription 
Act,  was    referred    to   by   Martin,    B.,  in    the    case    of 
Mounsey  v.  Ismai)  (v),  in   the  following  terms: — "The 
occasion  of  the  enactment  of  the  Prescription  Act  is  well 
known.    It  had  been  long  established  that  the  enjoyment 
of  an  easement  as  of  right  for  twenty  years  was  practically 
conclusive  of  a  right  from  the  reign  of  Richard  I.,  or,  in 
other  words,  of  a  right  by  prescription,  except  proof  was 
given  of  an  impossibility  of  the  existence  of  a  right  from 
that  period ;   and  a  very  common  mode  of  defeating  such 
a  right  was  proof  of  a  unity  of  possession  since  the  time 
of  legal  memory.     To  meet  this  the  grant  by  lost  deed 
was  invented  ;  but  in  progress  of  time  a  difficulty  arose  in 
requiring  a  jury  to  find  upon  their  oaths  that  a  deed  had 
been  executed  which  every  one  knew  never  existed  ;  hence 
the  Prescription  Act." 

From  this  passage  it  would  appear  that  the  modern 
plan  of  claiming  easements  under  the  Prescription  Act 
was  intended  as  a  substitute  for  the  fictitious  plan  of 
claiming  under  a  grant  by  a  deed  presumed  after  twenty 
years'  enjoyment  of  the  privilege  to  have  been  lost;  but 
it  would  seem  not  to  be  so  considered,  for  the  method  of 
claiming  easements  under  the  fiction  of  a  lost  grant  may 
be  met  with  in  quite  modern  cases,  and  there  are  instances 
in  which  both  forms  of  claim  have  been  introduced  in  the 
same  set  of  pleas  (w). 

(  d)  3  H.  &  C.  486  :  34  L.  J.,  Actions  for  Wrongs— Ways  "  : 

Exch.  52  ;  12  L.  T.  27.  — "  The  plea  of  a  right  of  way, 

(w)  The  following  was  a  note  or  of  a  right  to  any  other 
on  this  subject  in  the  earlier  easement,  by  non  -  existing 
editions  of  Bullen  and  Leake's  grant  may  sometimes  be  sup- 
Precedents  of  Pleading,  under  ported  by  evidence  which 
the     title,     "Pleas,     &c,    in  would  fail  to  support  a  pre- 


170  ACQUISITION   OF   EASEMENTS. 

(  hap.  II.         xiie  doctrine  of  presumption  of  a  modern  lost  grant 
Sect.  1.         ,  ,        •  .     r  •      i 

after  twenty  years    enjoyment  of    an  easement  received 


lost         a  shock  of  a  severe  character   in  the  case  of  Angus  v. 

grant  ques-      Dalton  (x),  but  it    has   not,    from    the    apparent    result 
tioned.  .  .    .  .     , 

of  the  numerous  judgments  and  opinions,  succumbed  to 

the  shock.  Until  the  determination  of  that  case,  there 
was  a  widespread,  if  not  a  general,  belief  that  this 
mode  of  claiming  an  easement  was  as  well  known  to 
the  law,  and  as  firmly  established,  as  the  doctrine  of 
presumption  of  a  grant  for  prescription  at  common  law. 
Doubtless  there  have  been  expressions  of  judges  at  vari- 
ance with  the  doctrine,  but  there  has  been,  it  is  believed, 
no  case  in  which  it  has  been  altogether  ignored.  In  the 
case,  however,  of  Angus  v.  Dalton  the  Court  was  brought 
face  to  face  with  it,  and  with  a  difficulty  ;  "and  it  became 
necessary  to  decide  whether  a  right  to  support  from 
adjacent  land  for  a  building  could  be  acquired  by  this 
means,  and  if  not  by  what  means  other  than  an  express 
grant  or  covenant  it  could  be  acquired,  or  if  such  a  right 
could  be  acquired  at  all.     Incidentally,  also,  the  whole 

scriptive  right  of  way  under  plead  together  in  the  same 
the  Prescription  Act,  as  where  case  pleas  of  prescription  by 
there  has  been  an  interruption  the  statute,  of  prescription  at 
of  enjoyment  within  the  period  common  law,  and  of  a  non- 
prescribed  by  the  statute,  or  existing  grant."  Instances 
where  the  enjoyment  cannot  of  these  pleas  being  pleat  In  1 
be  brought  down  to  the  com-  together  are  to  be  found  in 
mencement  of  the  suit.  (See  Bailey  v.  Stevens,  12  C.  B., 
Parker  v.  Mitchell,  1 1  A.  &  E.  N.  S.  91  ;  31  L.  J.,  C.  P.  226  ; 
788;  Onley  v.  Gardiner,  4  M.  6  L.  T.  35C  ;  and  Bass  v. 
&  W.  496  ;  Loire  v.  Carpenter,  Gregory,  25  Q.  B.  D.  481  ;  59 
6  Exch.  825 ;  20  L.  J.,  Exch.  L.  J.,  Q.  B.  574.  See  also 
374. J  It  may  also  sometimes  Simpson  v.  Corporation  of 
be  supported  by  evidence  Godmanchester,  04  L.  J.,  Ch. 
which  would  tail  to  support  a  837  ;  73  L.  T.  90. 
plea  of  prescription  at  com-  (x)  3  Q.  B.  D.  85  ;  47  L.  J., 
mon  law,  by  reason  of  the  Q.  B.  163;  38  L.  T.  510:  4 
right  being  shown  to  have  Q.  B.  D.  162  ;  48  I-  J.,  Q.  B. 
commenced  within  the  period  225  ;  40  L.  T.  605  :  6  App. 
of  legal  memory.  Hence  it  Cas.  740 ;  50  L.  J.,  Q.  B.  689 ; 
is    frequently    advisable    to  44  L.  T.  844. 
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principle  of  the  doctrine  came  under  consideration,  as  it  Chap.  1 1 . 
applies  not  only  to  the  easement  of  support  but  to  other 
easements  also.  The  case  has  therefore  a  universal 
application.  When  the  theory  of  this  doctrine  is  con> 
sidered  it  will  readily  be  seen  how  contrary  to  reason  it 
is  to  say  that  when  a  house  has  stood  for  twenty  years  it 
shall,  or  may,  be  presumed  that  the  owner  of  the  adjoin- 
ing land  has  made  a  grant  of  a  right  to  support  which 
everybody  knows  full  well  he  has  not  made,  and  that  a 
jury  sworn  to  find  a  verdict  according  to  the  evidence 
shall  be  obliged  to  find,  or  may,  if  they  think  fit,  find  as 
a  fact  that  which  they  know  has  never  happened ;  that 
they  shall  be  obliged  to  find  this  if  the  house  has  stood 
for  twenty  years,  but  just  the  reverse  if  it  has  only  stood 
for  nineteen  and  a  half.  Yet  it  must  be  obvious  how 
essential  it  is  for  the  common  good  that  rights  to  sup- 
port should  be  sustained  by  the  law,  for  without  such 
rights  there  would  be  nothing  to  prevent  destruction  of 
property  to  an  alarming  extent  by  the  acts  of  neighbours, 
perfectly  lawful  in  themselves.  It  was  between  these  two 
considerations  that  the  Court  found  itself  placed.  The 
theory  of  a  presumed  grant  had  always  been  based  on 
acquiescence  in  the  enjoyment  by  the  servient  owner;  from 
which  it  had  been  inferred  that  the  enjoyment  must  have 
been  lawful  and  practically  resistible,  and  the  presumption 
arising  from  acquiescence  could  never  arise  if  the  servient 
owner  had  been  either  physically  or  legally  incapable  of 
resistance.  In  the  case  of  a  claim  of  right  to  support, 
commonly  called  a  negative  easement,  when  all  the  acts 
of  the  dominant  owner  have  been  done  on  his  own  land, 
it  is  obvious  that  the  servient  owner  could  by  no  practical 
means  prevent  the  enjoyment,  or  lawfully  object  to  what 
was  being  done.  How  could  a  man,  for  instance,  legally  or 
physically  resist  the  building  of  a  house  by  a  neighbour  on 
his  own  land,  and  the  subsequent  pressure  on  his  adjacent 
soil  through  the  soil  under  or  adjacent  to  the  newly-built 
house '?     Then  on  what  ground  could  it  be  possible  at  a 
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Chap.  II.  future  time  to  sa}r  that  he  had  acquiesced,  and  that  a 
grant  should  be  presumed  against  him  ?  These  were  the 
considerations  which  came  before  the  Court,  and  the 
Court  had  to  decide  whether  the  plaintiff  had  made  out  a 
title  to  the  easement;  and  thus  the  theory  of  the  pre- 
sumption of  a  lost  grant  had,  either  contrary  to  reason 
and  common  sense,  to  be  supported,  or  the  doctrine  had 
to  be  put  on  one  side,  and  some  other  ground  for  main- 
taining the  right  discovered  ;  or,  in  the  alternative,  the 
easement  of  support  for  a  building  had  to  be  disallowed 
whenever  no  other  title  than  long  enjoyment  could  be 
shown.  This  alternative  was  so  serious  that  there  is 
scarcely  room  for  wonder  at  the  vast  amount  of  attention 
bestowed  on  the  case,  nor  at  the  diversity  of  the  opinions 
and  judgments  expressed.  Light,  the  only  analogous 
easement,  had  been  provided  for  by  the  legislature  (y), 
but  no  similar  provision  had  been  made  for  support ;  the 
principles  relating  to  this  right  alone  had,  therefore,  to  be 
considered  by  the  Court.  The  opinion  of  many  of  the 
judges,  and  especially  of  those  who  gave  their  opinions 
to  the  House  of  Lords,  was  that,  as  to  the  right  of  support, 
the  theoiy  of  presuming  a  lost  grant  after  twenty  years' 
user  was  unreasonable,  and  based  on  no  sound  principle. 

The  Lords,  however,  sustained  the  principle  of  the 
doctrine  of  presumption  of  lost  grant,  though  some 
thought  it  was  not  applicable  to  the  case  before  the 
House,    and    decided    the    question   involved    on    other 


Lost 

only  pre- 
sumed if 


grounds. 


It  is  not  in  every  case  where  there  has  been  user  or 

enjoyment  for  the  requisite  period  that  the  doctrine  of 

prescription     presumption  of  lost  grant  can  be  applied.     The  doctrine 
possible.  .   °  i  •  i  •/. 

can    only  be    applied    to  easements  which  could,    if  the 

evidence  were  sufficient,   be  claimed  by  prescription  at 

common  law,  and  the  expedient  of  presuming  a  lost  grant 


(y)  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  s.  3. 
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is  only  applicable  to  cases  where  the  evidence  or  some  Chap.  II. 
technicality  prevents  the  application  of  the  principle  of 
prescription  at  common  law,  to  which  only  it  is  ancillary. 
This  was  exemplified  in  the  case  of  Bryant  v.  L</<  r,  ,■  (,;), 
which  was  a  claim,  among  other  ways,  by  lost  grant  to 
have  the  natural  current  of  air  to  a  chimney.  Here  the 
doctrine  could  not  be  applied,  because  the  reception  of  the 
air  was  a  natural  right,  and  no  amount  of  enjoyment 
would  confer  an  easement  by  prescription  at  common  law. 

It  may  be   mentioned  here  that  to   support  a  claim  to  Evidence  to 
an  easement  under  a  grant  presumed  to  have  been  lost,  sumption  ofC" 
it  has  been   said   that  it  should  be  proved  that  the  user  lost  ^nmt- 
commenced  about  the  time  when  the  grant  is  presumed 
to  have  been  made,  for  where  no  proof  of  this  is  given 
the  evidence  goes   to  prove  a  prescriptive  right  and  not 
a   grant  (a) ;  it   is,   however,  questionable   if  this    is  so, 
for  there  must  often  have  been  cases  (b)  in  which  it  was 
impossible  to  prove  the  commencement  of  the  user,  and 
yet  when  it  must  have  been  perfectly  clear  that  it  had  not 
lasted  from  the  time  of  Richard  I.,  so  that,  if  this  were 
true,  the  claim  would  fail  by  prescription  at  common  law, 
and  also  under  a  presumed  lost  grant,  as  the  evidence 
would  not  be  enough  for  either. 

If  a  right  is  claimed  under  the  lost  grant  doctrine,  the  Nature  of  the 
question  arises  whether  evidence  is  admissible  on  behalf  ^e*lj'"[)tlon 
of  the    party   interested   in  defeating   the    presumption,  arrant  and 
either  to   prove  positively  as  a  fact  that  no  grant  ever  reDut. 
was  made,  or  to  show  circumstances  from  which  its  non- 
existence may  reasonably  be  inferred.       Though  there 
appears  to  have  been  no  actual  decision  on  this  point, 

(z)  4C.P.  D.  172;  48  L.  J.,  (a)  Bleiuett  v.   Tregonning, 

C.   P.    380;    40   L.    T.    579.  per  Patteson,  J..  3    A.    &    E. 

Ecclesiastical    Commissioners  p.  585;  5  N.  <&  M.  p.  316. 

v.  Kino,  per  Brett,   L.  J.,  14  (&)  See,    for   such    a    ease, 

Cm  D.  p.  221 ;  49  L.  J.,  Ch.  Bass  v.  Oregon/,  25  Q.  B.  D. 

p.  533  ;  62  L.  T.  p.  203.  481 ;  59  L.  J.,  Q.  B.  571. 
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Chap.  II.    there    have    been    remarks    of  the  judges  hearing  upon 
'•-  it,  and  it  is  manifest  that  it  is  a  question  of  consider- 

able moment.  The  answer  to  the  question  appears 
to  depend  on  the  nature  of  the  presumption — that  is, 
whether  on  proof  of  uninterrupted  enjoyment  for  twenty 
}rears  it  is  a  conclusive  presumption  of  law  that  there 
was  a  grant,  or  whether  the  evidence  only  raises  a 
presumption  of  fact  for  the  consideration  of  the  Court 
or  of  the  jury,  which  has  to  determine  it ;  and  in  the 
latter  case  whether  the  Court  or  jury  is  bound  to  make 
the  presumption,  and  find  the  fact  of  a  grant  or  proof  of 
the  user,  or  can  exercise  discretion.  If  the  presumption 
is  conclusive  by  law,  it  is  manifest  that  evidence  to  rebut 
would  be  useless  and  out  of  place ;  but  whether  it  is 
admissible  if  the  Court  or  jury  have  to  find  the  fact  of  a 
grant  having  been  made,  depends  on  various  considera- 
tions. It  seems  most  consistent  with  reason  and  authority 
either  that  the  presumption  is  a  conclusive  presumption 
of  law,  or,  if  the  Court  or  jury  have  to  find  the  fact,  that 
evidence  of  user  only  raises  a  rebuttable  presumption — 
that  is,  that  a  grant  may  be  presumed  if  the  evidence  of 
user  is  satisfactoiy,  and  there  is  no  evidence  to  the  con- 
trary— and  that  evidence  may  be  given  to  explain  the  user 
and  to  rebut  the  presumption  ;  and  that  if  the  evidence 
of  user  is  not  satisfactory,  though  uncontradicted,  or  if 
evidence  to  rebut  this  presumption  is  given,  it  is  open 
to  the  Court  or  jury  to  find  the  fact  or  not  according  to 
conviction.  The  weight  of  authority  is,  it  is  thought, 
decidedly  in  favour  of  the  latter  principle. 

The  question  was  considered  in  the  case  of  Angus  v. 
Dalton,  principally  by  the  judges  of  the  Court  of  Appeal, 
but  it  cannot  be  considered  settled.  Before,  however, 
referring  to  the  elaborate  judgments  and  opinions  de- 
livered in  that  case,  as  it  is  desired  to  do  at  considerable 
length,  two  cases  which  came  before  the  Court  between 
the  dates  of  the  judgments  in  Angus  v.  Dalton,  in  the 
Court  of  Appeal  and  the  House  of  Lords,  should  be  noticed. 
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In  the  case  of  the  Duke  of  Norfolk  v.  Arbuthnot  (c),  one    Chap.  II. 
question  raised  was  as  to  a    right    to    light    which    was  _ 
claimed  under  a  lost  grant.     Bramwell,  L.  J.,  said  : — "  I 
decline   also    to  find   that  there  ever  was  a  grant  which 
has  since  been  lost,  for  I  am  sure  there  never  was  ;  "  and 
Brett,  L.  J.,  said  : — "  With  regard  to  the  question  of  a 
lost  grant,  one  must  observe  that  the  whole  question  was 
raised  in  Angus  v.  D  alt  on,  which  is  now  before  the  House 
of  Lords  on  appeal  from  this  Court.     It  is  difficult  there- 
fore to  discuss  that  question  ;  but  1  may  observe  that  I 
maintain  the  opinion  I  expressed  there,  that  the  question 
is  one  of  fact  which  must  be  considered  in  each  case  when 
such  a  claim  is  put  forward.     That  being  so,  we  should 
be  obliged  to  find  the  existence  of  a  lost  grant  as  a  fact ; 
it  is  impossible  to  do  so  in  this  case."     In  the  other  case, 
viz.,  Earl  de  la  Warr  v.  Miles  (d),  Brett,  L.  J.,  said  : — 
"  Then  as  regards  the  other  allegation  that  we  ought  to 
presume  a  lost  grant,  the  doctrine  with  regard  to  pre- 
sumption of  lost  grants,  and  what  it  is  necessary  to  prove, 
and  what  ought  to  be  in  the  mind  of  the  Court,  is  at  the 
present  moment  a  very  much  controverted  matter.     For 
my  part  I  have  always  been  of  opinion,  and,  until  cor- 
rected, I  must  hold  to   that  opinion,  that  if  a  judge  is 
asked  to  find  the  fact  of  a  grant  and  to  say  that  it  has 
been  lost,  he  must  have  grounds  for  believing  that  it  was 
so.     I  decline  to  find  it  here."     There  is  also  an  old  case, 
Livett  v.  Wilson  (<?),  in  which  Best,  C.J.,  said  that  twenty 
years'  user  would  raise  a  presumption  of  a  grant,  but  a 
judge    ought  nut  to  direct  a  jury  on  such  evidence  that 
they  must,  but  that  they  may,  from  such  user  presume 
that  there  was  a  grant.     All  these  authorities  show  an 
opinion  that  the  presumption  is  only  a  presumption  of 
fact  which  may  be  rebutted,  and  that  there  is  no  legal 

(c)  5  C.  P.  D.  p.  393 ;  49     p.  493. 

L.  J.,  C.  P.  782.  (e)  3  Bing.  115  ;  3   L.  J., 

(d)  17  Ch.  D.   p.  590 ;  50      C.  P.  186.     See  also  Gray  v. 
L.  J.,  Ch.   p.  762  ;  44  L.  T.      Bond,  2  B.  &  B.  667. 


170  ACQUISITION   OF   EASEMENTS. 

Chap.  TI.    obligation  to  find  that  a  grant  was  made  and  lost  merel}- 
because  of  enjoyment  for  twenty  years. 

u  v.  Passing  now  to  the  case  of  Angus  v.  Dalton,  the  judg- 

ments delivered  in  the  Court  of  Appeal  (/)  first  require 
tiit  Court  of    notice,  for  it  was  there  that  the  questions  now  under  con- 
Appeal,  sideration  received  most  attention.     Brett,  L.  J.,  said: — 
"  This,  then,  being  the  doctrine  which  is  to  be  applied,  a 
question  has  been  raised  whether,  in  applying  it,  it   is 
necessary  to  find  formally  that  there  has  been  a  grant 
which  is  lost,  or  whether  it  is  sufficient  to  find  the  fact  of 
an  uninterrupted  user  for  twent}*  years  after  knowledge 
of  the  burden  imposed  on  the  adjacent  land,  without  going 
on  to  find  the  inference  that  there  has  been  a  grant  and 
that  it  has  been  lost.     That  must  depend  on  whether  the 
inference  is  to  be  treated  as  a  necessary  legal  consequence 
or  as  an  inference  of  fact.     If  it  is  an  inference  merely 
of  law,  I  can  see  no  distinction,  not  even  the  slightest, 
between   the  doctrine,  or  application  of  the  doctrine,  of 
a  lost  grant,  and  the  doctrine  of  prescription  under  the 
Prescription  Act.     If  we  were  to  hold  that  it  is  a  mere 
inference  of  law,  it  seems  to  me  that  we  should  be  doing 
in   an    analogous  form  precisely  what  was  done  by  the 
judgment  of  Mr.  Justice  Lush,  which,  I  think,  cannot 
be    supported.     Such   a   decision  is  legislation  and  not 
a  declaration.  ...    In  order,  therefore,  to  support  such  a 
claim  the  existence  of  a  lost  grant  must  be  found  as  a 
fact.  .  .  .  This  raises  another  question — namely,  whether 
the  judge  may,  under  certain  circumstances,  direct  the 
jury  as  a  matter  of  lawr  to  find  the  fact,  and  if  he  may, 
what  are  the  circumstances  under  which  he  may  or  must 
do  so?     It  is  admitted  by  every  one,  I  think,  that  he  is 
bound  to  do  so  when  there  is  evidence  of  twenty  years 
uninterrupted  user  after  knowledge  of  the  facts,  and  no 
other  evidence.     Now  arises  another  question,  which  is, 
what  other  evidence  is  admissible  or  may  be  acted  upon  ? 

(J)  4  Q.  B.  D.  162  ;  48  L.  J.,  Q.  B.  225 ;  40  L.  T.  605. 
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Is  it  only  evidence  of  acts  of  interruption  ?  or  although  no  Chap.  II. 
act  of  interruption  has  been  done,  may  evidence  be  given  c 
tending  to  show  that  no  grant  was  in  fact  ever  made  ? 
If  the  parties  are  alive,  may  they  be  called  to  prove  con- 
clusively that  there  never  was  a  grant?  If  the  question 
whether  there  ever  was  a  grant  is  one  of  fact  to  be  found 
by  the  jury,  I  know  of  no  principle  of  law  which  can 
exclude  evidence  tending  to  show  that  there  never  was 
in  fact  such  a  grant."  Thesiger,  L.  J.,  thought  that  the 
authorities  cited  in  the  Court  below  established  that  the 
presumption  of  a  lost  grant  is  not  a  preesumptio  juris  et 
de  jure,  or,  to  use  other  language,  not  an  absolute  and 
conclusive  bar,  but  that  uninterrupted  enjoyment  for 
twenty  years  raises  such  decisive  presumption  of  a 
right  by  grant  or  otherwise  that  unless  contradicted  or 
explained  the  jury  ought  to  believe  it.  Then  as  to  the 
nature  of  the  evidence  which  could  be  given  to  contradict, 
explain,  or  rebut  this  presumption.  Proof  of  the  mere 
origin  of  the  easement  within  the  period  of  legal  memory 
would  not  be  sufficient,  for  it  was  to  meet  the  hardship 
which  arose  from  such  proof  preventing  the  acquisition 
of  a  prescriptive  title  that  the  fiction  of  a  grant  made  and 
lost  in  modern  times  was  invented  ;  neither  did  he  think 
it  would  be  sufficient  to  prove  such  circumstances  as  would 
negative  an  actual  assent  on  the  part  of  the  servient 
owner  to  the  enjoyment  of  the  easement  claimed,  or  to 
prove  dissent  short  of  actual  interruption  or  obstruction 
of  the  enjoyment ;  neither  would  proof  of  unity  of  owner- 
ship and  separation  of  the  tenements  under  such  circum- 
stances as  to  negative  the  presumption  of  any  reservation 
or  grant  of  the  easement  claimed  having  actually  been 
made  at  the  time  of  the  separation.  "  In  harmony,  as  it 
appears  to  me,  with  the  last  proposition,"  continued  his 
lordship — and  in  this  he  particularly  seems  to  differ  from 
Brett,  L.  J. — "  is  the  further  proposition  that  the  presump- 
tion cannot  be  rebutted  by  mere  proof  by  the  owner  of 
the  servient  tenement  that  no  grant  was  in  fact  made, 

E.  N 
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Chap.   II.     either  at  the  commencement  or  during  the  continuance  of 


•t.  l. 


the  enjoyment.  I  am  not  aware  that  this  proposition  lias 
been  in  terms  directly  decided,  but  it  is  almost  impossible 
to  suppose  that  among  the  numerous  cases  in  which  ease- 
ments have  been  held  by  the  Courts  to  have  been  acquired 
by  uninterrupted  user  for  twenty  years  only,  there  must 
not  have  been  many  in  which  the  owner  of  the  servient 
tenement  at  the  time  when  the  period  of  the  user  com- 
menced was  alive  when  the  action  was  tried,  to  contradict, 
if  such  evidence  had  been  admissible,  the  fact  of  a  grant  ; 
and  if  such  evidence  were  admissible,  it  is  almost  incon- 
ceivable that  in  the  numerous  cases  in  which  questions  of 
easements  have  been  discussed  no  trace  of  an  opinion  to 
that  effect  should  be  found  in  the  observations  of  the 
judges  {()).  The  correct  view  upon  this  point  I  take  to 
be  that  the  presumption  of  acquiescence,  and  the  fiction 
of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient 
period  uninterruped,  is  in  the  nature  of  an  estoppel  by 
conduct,  which,  while  it  is  not  conclusive  so  far  as  to 
prevent  denial  or  explanation  of  the  conduct,  presents  a 
bar  to  any  simple  denial  of  the  fact  which  is  merely  the 
legal  inference  drawn  from  the  conduct.  If  instead  of 
its  being  a  mere  legal  inference  the  Courts  had  considered 
that  it  was  an  inference  of  fact  to  be  drawn  by  juries, 
like  other  inferences  of  fact,  and  in  respect  of  which  the 
servient  owner  might  be  called  as  a  witness  to  negative 
the  fact  by  denial  of  a  grant  ever  having  been  made,  it 
is  difficult  to  understand  how  judges  could  have  syste- 
matically, as  the  Lord  Chief  Justice  admits  they  did, 
directed  juries  to  find  grants  in  cases  in  which  no  one 

(g)  The  reason  why  servient  competent  to  give  evidence,  and 

owners  were  not  called  to  deny  that  the  Prescription  Act  had 

the  making  of  grants  may  pro-  passed  before  that  date.    Since 

bably   have   been    that    until  the   Prescription    Act   claims 

14  &  15  Vict.   c.  99  (1851),  under  the  doctrineof  lost  grant 

parties  to  an  action   were  not  have  been  comparatively  few. 
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had  the  faintest  belief  that  any  grant  had  ever  existed,     Chap.  II. 

and  where    the    presumption    was  known  to  be  a  mere 

fiction."  Cotton,  L.  J.,  thought  that  twenty  years'  user 
was  sufficient  to  raise  a  presumption  that  the  enjoyment 
had  been  under  a  modern  lost  grant,  and  that  this  pre- 
sumption was  liable  to  be  rebutted.  On  the  question, 
what  evidence  is  sufficient  to  rebut  the  presumption,  his 
lordship  thought,  with  the  Lord  Chief  Justice  in  the 
Court  below,  that  it  was  not  necessary  that  the  jury 
should  come  to  the  conclusion  that  in  fact  there  was  such 
a  grant,  and  that  if  the  parties  at  the  trial  had  admitted 
that  there  was  not  in  fact  any  grant,  yet  that  would  not 
be  sufficient  to  rebut  the  presumption  arising  from  the 
twenty  }rears'  enjoyment.  But,  said  his  lordship,  it  might 
be  argued  that  this  is  contrary  to  what  is  said  in  many 
cases — namely,  that  twenty  years'  enjoyment  raises  a 
presumption  only,  and  that  the  opinion  he  had  expressed 
would  make  such  enjoyment  confer  an  absolute  right ; 
but  this  was  not  so.  The  presumption  might  be  rebutted 
by  showing  that  the  owner  of  the  servient  tenement  was 
not  capable  of  making  a  grant — as,  for  instance,  that  he 
was  tenant  for  life  or  of  unsound  mind — and  he  con- 
sidered that  unless  there  was  such  evidence  the  jury 
ought  to  be  directed  to  find  that  there  had  been  a  grant 
since  lost. 

In  the  Queen's  Bench  Division  (h)  the  only  judge  Judgments 
who  touched  the  point  was  Cockburn,  C.  J.  In  his  ^gn^f611 
most  elaborate  judgment,  he  discussed  fully  the  nature 
of  the  presumption  of  a  lost  grant  arising  from  twenty 
years'  enjoyment;  but  he  did  not  say  what  the  nature 
of  the  evidence  must  be  to  render  it  admissible  to 
rebut  the  presumption.  The  Chief  Justice  thought 
that  Lord  Mansfield  had  placed  the  doctrine  of  this 
presumption  on  its  true  footing,  when  he  said  that 
enjoyment    with   the    servient   owner's    acquiescence   for 

(70  3  Q.  B.  D.  85  ;  47  L.  J.,  Q.  B.  1G3  ;  38  L.  T.  510. 

n  2 
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p.  II.  twenty  years  is  such  decisive  presumption  of  ;i  right 
K  by  grant  or  otherwise  that,  unless  contradicted  or 
explained,  the  jury  ought  to  believe  it,  but  that  it  is 
impossible  that  length  of  time  can  be  said  to  be  an 
absolute  bar,  like  the  Statute  of  Limitations,  though 
it  is  certainly  a  presumptive  bar  which  ought  to  go  to 
the  jury. 

In  the  House  of  Lords  (i)  the  case  was  argued  before- 
;yn  many  of  the  judges,  and  their  opinions,  which  were  of  a 
very  elaborate  character,  were  taken  ;  and,  so  far  as  they 
had  relation  to  the  points  now  under  consideration,  were 
as  follows  : — Pollock,  B.,  thought  that  the  presumption 
arising  from  twenty  years'  enjoyment  cannot  be  treated 
as  conclusive — that  it  is  a  prasumptio  juris  ct  de  jun 
which  is  not  to  be  rebutted  b}T  evidence,  but  that  it  is 
conclusive  only  when  the  evidence  of  enjoyment  is  un- 
contradicted and  unexplained.  He,  however,  did  not  go- 
very  fully  into  the  subject  of  lost  grant,  as  he  thought 
that  the  acquisition  of  the  right  in  question  in  the  case 
— i.e.,  adjacent  support — could  not  be  supported  on  any 
recognised  principle  of  presumed  grant,  but  that  it. 
existed  simply  by  an  absolute  rule  of  law,  that  after 
twenty  years'  enjoyment  a  person  by  common  law  became 
entitled  to  the  right.  The  opinion  of  Field,  J.,  was  to 
the  same  effect,  and  he  did  not  therefore  touch  upon  the 
question.  Lindley,  J.,  also  thought  that  the  easement 
claimed  in  the  case  before  the  House  must  depend  on  an 
absolute  rule  of  law  that  twenty  years'  enjoyment  would 
confer  a  right,  and  that  the  right  could  not  be  attributed 
to  any  presumption  of  a  grant  having  been  made  ;  but 
his  opinion  is  of  importance,  as  he  expressed  a  view  that 
goes  to  the  root  of  the  whole  theory  of  presumption  of 
grant  and  tends  to  its  destruction.  His  lordship  said  : — 
"  The  theory  of  an  implied  grant  was  invented  as  a 
means  to  an  end.     It  afforded  a  technical  common-law 

(i)  6  App.  Cas.  740 ;  50  L.  J,  Q.  B.  689 ;  41  L.  T.  844. 
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reason  for  not  disturbing  a  long-continued  open  enjoy-  Chap.  II. 
ment.  But  it  appears  to  me  contrary  to  the  reason  for  ^ect-  L 
the  theory  itself  to  allow  such  an  enjoyment  to  be 
disturbed  simply  because  it  can  be  proved  that  no  grant 
was  ever  in  fact  made.  If  any  lawful  origin  for  such  an 
enjoyment  can  be  suggested,  the  presumption  in  favour 
of  its  legality  ought  to  be  made.  Nor  am  I  aware  of 
anv  instance  in  the  equity  reports  in  which  it  has  been 
held  that  an  easement  openly  and  uninterruptedly  enjoyed 
for  twenty  years  has  been  destroyed  simply  by  proof  that 
no  grant  under  seal  was  ever  in  fact  made.  The  theory 
of  an  implied  grant,  as  distinguished  from  a  legal 
presumption  of  some  lawful  origin,  is,  in  my  opinion, 
untenable  and  practically  misleading,  especially  now  that 
principles  of  equity  as  well  as  of  law  have  to  be  applied 
both  to  trials  with  juries  and  to  trials  without."  Lopes,  J., 
concurred  in  the  opinion  of  Lindley,  J.;  Manisty,  J., 
concurred  in  the  opinions  of  Pollock,  B.,  and  Field,  J., 
but  added  some  remarks  of  his  own.  He  considered 
that  the  right  to  support  did  not  depend  on  the  pre- 
sumption of  a  grant,  but  was  a  right  of  property  ;  and, 
assuming  that  to  be  so,  he  thought  that  the  claim  to  the 
right  after  twenty  years'  enjoyment  might  be  defeated 
by  evidence  explanatory  of  the  user  showing  affirmatively 
that  the  owner  of  the  buildings  held  his  property  subject 
to  the  right  of  the  owner  of  the  subjacent  or  adjacent 
soil  to  take  away  the  support.  "  It  ma}T  be,"  he  added, 
"  that  the  presumption  might  be  rebutted  in  some  other 
way,  such  as  by  showing  that  the  owner  of  the  adjacent  or 
subjacent  soil  was  under  disability  during  the  time  when 
the  right  of  support  was  alleged  to  have  been  acquired." 
It  is  difficult,  though,  to  see  why  evidence  of  such 
disability,  or,  indeed,  any  other  evidence,  should  defeat 
the  claim,  if  the  right  is  an  absolute  right  which  springs 
up  spontaneously  after  twenty  years'  enjoyment,  and  does 
not  depend  on  the  presumption  of  a  grant ;  such  a  disability 
might  well  be  evidence  that  the  person  under  the  disability 
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Chap.  II.     did  not,  because  he  could  not,  make  a  grant,  but    what 
L__  could  it  have  to  do  with  the  growth  of  an  absolute  right 
of  property  with  which  the  will  or  the  capacity  of  the 
servient  owner  had  nothing    to  do?      Fry,  J.,   thought 
that   the   right  to  support,   which    was  the   right   under 
consideration,  could  not  be  based  upon  a  grant  express 
or  implied,    but    must    depend    on    an    absolute   rule    of 
common  law  that  twenty  years'  uninterrupted  user  would 
confer  a  right.     His  opinion,  therefore,  does  not  explain 
his  view  as  to  the  nature  of  the   presumption  involved 
in  the  doctrine  of  lost  grant,  nor  as  to  the  possibility  of 
rebutting  it  by  evidence.     Bowen,  J.,  thought  that  the 
doctrine  of  acquisition  of  easements  by  lost  grant  was 
an  antiquated  relic  of  the  common  law,  which  it  was  not 
necessary  to  resort  to  at  the  present   day  when  equitable 
principles    prevailed,    and    the    technicality    of  the    old 
common  law  had  given  way  to  them.     That  under  the 
common  law  it  was  necessary  after  long  user  to  seek  for 
the  origin  of  the  user  in  some  form  known  to  and  recog- 
nised by  the  common  law  as  binding,  and  that  the  form 
in   which  the  presumption,  built    upon   a  twenty   years' 
enjoyment,  had  usually  been  framed,  was   that  of  a  lost 
grant  or  covenant,  according  as  the  right  claimed  was  to 
an  affirmative   or  a   negative   easement.     The  taking  of 
twenty  years  as  the  period  for  raising  the  presumption 
was   a  purely   judge-made     rule,   like    others    which    he 
enumerated,    and  at    best    a    mere    maxim    of    evidence 
recommending  an  inference  which  it  was  for  the  jury  to 
find,  and  which   might  be   rebutted;  and  he  said : — "It 
appears  to  be    manifest,    in    spite    of   some    inexact    ex- 
pressions of  earlier  judges,  that  this  presumption  of  a  lost 
grant  was  nothing  more  than  a  rebuttable  presumption  of 
fact." 

Judgments  of       The  above  is  a  summary  of  the  judgments  and  opinions 

the  Lords.       0f  tne  judges.     The   difficulty   is  to   extract  from  them, 
differing  as  they  do,  any   certain  rule  or  principle  of  law. 
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There  are,  however,  still  the  judgments  of  the  Lords  to  he  Chap.  II. 
considered,  but  unhappily  these  again  are  not  in  unison.  k  cct'  ' 
The  Lord  Chancellor  was  of  opinion  that  the  right  in  ques- 
tion was  included  in  the  2nd  section  of  the  Prescription  Act, 
and  based  his  judgment  on  that  ground,  and  did  not  enter 
with  any  particularity  into  the  nature  of  the  doctrine  of 
acquisition  by  lost  grant  or  the  possibility  of  rebutting  the 
presumption  by  evidence  ;  but  his  lordship  was  evidently 
favourable  to  the  doctrine  of  presuming  a  lost  grant  after 
twenty  years'  uninterrupted  enjoyment.  Lord  Penzance, 
on  the  contraiy,  adjudged  that  the  ruling  of  Lush,  J.,  at 
the  trial  was  correct ;  that,  according  to  all  authorities, 
a  right  to  support  is  acquired  after  twenty  years'  enjoy- 
ment, and  that  that  right  does  not  rest  upon  the  fact 
of  there  being  an  implied  grant.  His  lordship  felt  con- 
strained to  say  it  was  correct  with  some  reluctance,  because 
the  circumstances  under  which  the  claim  was  held  to  arise 
were  incapable  of  giving  rise  to  it  in  accordance  with  any 
known  principle  of  law.  For  the  reasons  he  explained, 
he  could  not  support  the  conclusion  that  the  right  claimed, 
in  the  action  could  be  gained  by  anything  in  the  shape 
of  prescription  or  lost  grant.  Notwithstanding  this,  his 
lordship  did  not  decide  against  the  principle  of  presuming 
a  lost  grant  in  other  cases  if  the  easements  were  appropriate 
for  that  mode  of  acquisition.  Lord  Blackburn  said  that 
the  modern  doctrine  that  a  jury  ought  to  be  directed  that 
if  they  believed  that  there  had  been  what  was  equivalent 
to  adverse  possession  as  of  right  for  more  than  twenty 
years,  they  ought  to  presume  that  it  originated  lawfully, 
that  is,  in  most  cases  by  a  grant,  must  certainly  have  been 
introduced  after  the  passing  of  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16,  a.d.  1623),  and  that  as  the  earliest  re- 
ported decision  is  that  of  Leicisv.  Price  in  1761,  referred 
to  in  Serjeant  Williams'  note  to  Yard  v.  Ford  (/),  the 
doctrine  is  not  much  more  than  a  century  old.     He  quite 

(j)  2  Wms.  Saund.  171. 
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Chap.  II.  agreed  with  what  was  said  by  the  late  Chief  Justice 
iCt-  lj  Cockburn,  that  where  the  evidence  proved  an  adverse 
enjoyment  as  of  right  for  twenty  years  or  little  more, 
and  nothing  else,  "  no  one  had  the  faintest  belief  that 
any  grant  had  ever  existed,  and  the  presumption  was 
known  to  be  a  mere  fiction."  "  He  "  (Cockburn,  C.  J.), 
continued  his  lordship,  "  thinks  that  thus  to  shorten  the 
period  of  prescription  without  the  authority  of  the  Legis- 
lature was  a  great  judicial  usurpation.  Perhaps  it  was. 
The  same  thing  may  be  said  of  all  legal  fictions,  and 
was  often  said  (with,  I  think,  more  reason)  of  recoveries. 
But  I  take  it  that  when  a  long  series  of  cases  have  settled 
the  law  it  would  produce  intolerable  confusion  if  it  were 
to  be  reversed  because  the  mode  in  which  it  was  intro- 
duced was  not  approved  of,  even  where  it  was  originally 
a  blunder  and  inconvenient;  communis  error  faeit  jus. 
But  to  refuse  to  administer  a  long-established  law, 
because  it  was  based  on  a  fiction  of  law,  admitted  to  be 
for  a  purpose,  and  producing  a  result  very  beneficial,  is, 
as  it  seems  to  me,  at  least  as  great  a  usurpation  of  what 
is  properly  the  function  of  the  Legislature  as  it  was  nt 
first  to  introduce  that  fiction." 

User  must  To  raise  a  presumption  of  a  grant  of  an  easement  after 

of  right.  '  twenty  years'  user,  it  is  essential  that  the  user  should 
have  been  enjoyed  as  of  right.  The  period  of  twenty 
years  seems  to  have  been  selected  as  the  time  after 
which  a  presumption  of  a  grant  might  be  made  owing 
to  the  circumstance  of  twenty  years  being  the  time  which 
had  come  to  be  regarded  as  sufficient  for  the  acquisition 
of  easements  by  prescription.  But  that  the  enjoyment 
during  that  period  as  a  matter  of  right  is  essential  to  raise 
a  presumption  of  a  grant,  is  determined  by  the  case  of 
Campbell  v.  Wilson  (k),  where  Chambre,  -I.,  in  summing 
up  to  the  jury,  said  that  if  they  were  satisfied  that  the 
enjoyment    was    adverse,    and    that    it    had    continued 

(k)  3  East,  294. 
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twenty  years  and  upwards  before  the  action,  it  was  a  Chap.  II. 
sufficient  ground  for  their  presuming  a  grant,  and  that  N>ct-  *• 
the  use  of  a  road  as  a  matter  of  right  by  those  who 
claimed  it,  submitted  to  as  a  matter  of  right  by  the 
possessor  of  the  land  over  which  it  was  used,  was  to  be 
considered  as  an  adverse  enjoyment  ;  but,  he  added,  if 
they  were  satisfied  from  the  whole  of  the  evidence  that 
the  enjoyment  had  been  only  by  leave  or  favour,  or 
otherwise  than  under  a  claim  or  assertion  of  right,  it 
would  repel  the  presumption  of  a  grant ;  and  this  ruling 
of  the  learned  judge  was  approved  by  the  full  Court.  It 
appeared  also,  in  that  case,  that  if  the  user  had  been 
shown  to  have  originated  in  a  mistake,  the  presumption 
of  a  grant  could  not  have  been  made. 

A  presumption  of  a  grant  cannot  arise  if  the  person  Ignorance  of 
against  whom  the  right  is  claimed  was  ignorant   of,  or  °*  resist*"51  y 

incapable  of  resisting  the  user;  therefore,  no  such  pre-  user rebuts 

.„     ,  presumption 

sumption  can  be  made  against  a  reversioner  11  the  user  0f  a  ?rant. 

has  taken  place  during  the  occupation  of  the  locus  in  quo 
by  a  tenant  (/).  Twenty  years'  user  as  of  right  during 
a  tenancy,  either  for  life  or  years,  may,  however,  raise  a 
presumption  of  a  grant  against  the  termor,  and  so  estab- 
lish an  easement  against  him  during  the  continuance  of 
the  term  (m) ;  and  if  the  user  of  the  easement  began 
before  the  tenancy  in  the  servient  tenement,  a  presump- 
tion of  a  grant  may  be  made  against  the  reversioner  after 
the  lapse  of  twenty  years  from  its  commencement,  even 
though  the  tenancy  continued  during  the  whole  of  the 
last  twenty  years  of  the  user  (»)•  The  effect  of  inability 
to  resist  the  enjoyment  of  support  and  to  prevent  it 
ripening  into  an  easement  was  one  of  the  points  which 
came  so  prominently  before  the  Court  in  the  case  of 
Angus  v.  Dalton,  which  has   already  been  alluded   to   at 

(I)  Daniel     v.     North,     11  Exch.  p.  254. 
East,  372.  (n)  Cross   v.  Lewi*.  2   B.  & 

(m)  Bright  v.  Walker,  1  C,  C.  0S0  ;  2  L.  J.,  K.  B.  L36. 
M.  &  R.p.  219;  3L.J.,N.S., 
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Uhap.  II.     considerable  length,  and  which  will  again  demand  atten- 

■  _ tion  when  acquisition  by  prescription  has  to  be  considered. 

The  effect  of  inability  on  the  part  of  the  servient  owner 
to  resist  will  then  have  to  be  discussed  at  length  in  con- 
nection with  this  great  case,  and  as  the  principle  of  law 
is  the  same,  whether  the  claim  is  made  under  a  presumed 
lost  grant  of  modern  date  or  by  prescription  which 
presumes  an  ancient  grant,  all  further  remarks  are  reserved 
until  Acquisition  by  Prescription,  and  the  effect  on  pre- 
scription of  legal  incapacity  or  physical  inability  on 
the  part  of  the  servient  owner  to  resist  the  user  are 
considered. 

Effect  of  an  The  fact  that  an  easement  was  originally  enjoyed  under 
/',';''!'' 'an    agreement    not    under    seal    does    not    prevent    the 

tion.  presumption  of  a  grant  subsequently  to  the  agreement,  if 

more  than  twenty  years  have  elapsed  since  its  date,  and 
if  the  agreement  has  not  been  renewed  within  that 
period  (o). 

Implied  grant      Another  important  question  on  the  subject  of  implied 
of  apparent     grants  of  easements,  about  which  considerable  difference 

and  con-  0f  oninion  has  existed,  is  whether  an  owner  of  land  who 

tinuous  ease-  ,  .  , 

has  been  in  the  habit  of  using  apparent  and  continuous 

gttasi-easements  in  his  own  soil  during  unity  of  ownership, 

does  or  does  not  grant  or   reserve   a   right  to  them  by 

implication,  if  he,  without  any  special  stipulation,  and 

without  using  any  general  words  (p),  which  could  operate 

as  a  grant  or  reservation  of  them,  conveys  to  a  purchaser 

that  portion  of  his  land  for  the  beneficial  occupation  of 

which  he  has  been  in  the  habit  of  using  them,  or  reserves 

that  portion,  granting  to  a  purchaser  the  quasi- servient 


(o)  Dewhirst  v.  Wrigley, 
C.  P.  Cooper,  note,  p.  329. 

(  //)  The  operation  of  general 
words  in  ;i  'li  rd  of  conveyance 
and  of  the  Conveyancing  and 
Law  of  Property  Act,  1881, 
upon    glum-easements   which 


a  landowner  has  been  in  the 
habit  of  using  during  unity  of 
ownership  in  one  part  of  his 
property  for  the  beneficial 
enjoyment  of  another  which 
he  is  then  conveying,  has  been 
considered  ante,  pp.  145 — 156. 
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tenement.     This  question  has  received  much  considera-     chap.  II. 
tion,  both  in  the  Courts  of  common  law  and  equity  ;  and 


as  the  decisions  are   somewhat   conflicting,  the   various  Cases  con- 
cases    and    the    apparent    result    of    them   will    now    be 
considered. 

The  first  case  to  be  noticed  on  this  subject  is  Pyer  v.  Pyer  v. 

,  .    ,  ,.  .        '  .  t  Carter. 

Carter  (q),  which   was  an  action   for   stopping    a   dram. 
The  houses  of  the  plaintiff  and  defendant  adjoined  each 
other,  and  had  been  previously  one  house  which  had  been 
converted  into  two,  one  being  sold  to  the  defendant,  and 
the  other,  at  a  subsequent  time,  to   the   plaintiff.     The 
drain  in  question  ran  under  the    plaintiff's  house,   and 
thence  under  the  defendant's.     It  was  decided  that  the 
plaintiff  was  entitled  to  have  the   use    of   the  drain  by 
implied  grant,  as  it  was  used  at  the  time  of  the  defendant's 
purchase.     It  was  said  in  the  judgment  that  it  seemed 
in  accordance  with  reason  that  where  the  owner  of  two 
or  more  adjoining  houses   sells  one  the  purchaser  shall 
be  entitled  to   the    benefit   of   all  the   drains   from   his 
house,  and  be  subject  to  all  the  drains  necessary  to  be 
used  for  the  enjoyment  of  the  adjoining  house,  without 
express  reservation  or  grant,  inasmuch  as  he  purchases 
the  house  such  as  it  is,  and  that  if  that  were  not  so,  the 
inconvenience  and  nuisances  in  towns  would  be  very  great. 
It  was  also  said  that  it  had  been  argued  that  there  could 
be  no  implied  agreement  unless  the  easement  was  apparent 
and  continuous,  and   that  the  defendant   stated  that  he 
was  not  aware  of  the  drain  at  the  time  of  his-  purchase; 
but  it  was  clear  he  must  have  known,  or  ought  to  have 
known,  that  some  drain  existed,  and  if  he  had  inquired 
he  would  have  known  of  this  drain  ;  that,  therefore,  it 
could  not  be  said  that  such  a  drain  could  not  have  been 
supposed  to  have  existed,  and  that  by  "  apparent  signs" 
must  be  understood  not  only  those  which  must  necessarily 
be  seen,  but  those  which  might  be  seen  or  known  on  a 

(q)  1  H.  &  N.  910  ;  26  L.  J.,  Exch.  258. 
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Chap.  II.  careful  inspection  by  a  person  ordinarily  conversant  with 
N'rt-  L  the  subject.  This  decision  has  been  the  subject  of  much 
comment,  and  has  been  approved  on  various  occasions ; 
but  there  can  be  little  doubt  that  it  is  not  to  be  regarded 
as  good  law  now,  so  far  as  it  supports  an  implied  reser- 
vation of  easements  on  partition  of  an  estate.  The 
first  remark  tending  to  restrict  the  principle  of  law 
established  thereby,  though  it  did  not  pretend  to  diminish 
the  authority  of  the  case,  was  made  by  Martin,  B.,  in  his 
Doddv.  judgment  in  the  case   of  Dodd  v.  BurcheU(r),  when  he 

Burchell.        gftid  .__„  p^.  y>  Carte).  went  to  tjie  utm0st  extent  of  the 

law  ;  but,  if  considered,  that  decision  cannot  be  complained 
of,  for  if  a  man  has  two  fields  drained  by  an  artificial 
ditch  cut  through  both,  and  he  grants  to  another  person 
one  of  the  fields,  neither  he  nor  the  grantee  can  stop  up 
the  drain,  for  there  would  be  the  same  right  of  drainage 
as  before,  since  the  land  was  sold  with  the  drain  in  it. 
I  agree  with  the  law  as  laid  down  in  that  case,  and  I 
think  it  may  be  supported  without  extending  the  doctrine 
to  a  right  of  way." 

A  similar  decision  was  given  by  the  House  of  Lords, 
Ewart  \.  on  appeal,  in  the  Scotch  case  Ewart  v.  Cochrane  (s). 
"'""'•  In  that  case  an  owner  of  two  adjoining  properties  made 
a  tanyard  in  one,  and  laid  a  drain  from  the  tanyard  to 
a  cesspool  in  the  other  property,  which  was  a  garden. 
Subsequently  he  sold  the  tanyard  and  afterwards  the 
garden,  the  drain  remaining  unaltered.  It  was  held  that 
the  purchaser  of  the  tanyard  was  entitled  to  the  use  of 
the  drain.  In  his  judgment  Lord  Campbell  laid  down 
the  principles  of  law  in  the  following  terms,  and  distinctly 
referred  to  Pyer  v.  Carter,  without  disapprobation : — "  I 
consider  the  law  of  Scotland  as  well  as  the  law  of  England 
to  be  that  when  two  properties  are  possessed  by  the  same 
owner,  and  there  has  been  a  severance  made  of  part  from 
the  others,  anything  which  was  used  and  was  necessary 

(r)   1  H.  &  (\  113;  31  L..I.,  (s)  4  Macq.  117  ;  5  L.  T.  1. 

Exch.  364. 
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for  the  comfortable  enjoyment  of  that  part  of  the  property  I  !hap.  II. 
which  is  granted  shall  be  considered  to  follow  from  the  >ect"  1- 
grant,  if  there  are  the  usual  words  in  the  conve}rance.  I 
do  not  know  whether  the  usual  words  are  essentially 
necessary  ;  but  where  there  are  the  usual  words,  I  cannot 
doubt  that  that  is  the  law.  In  the  case  of  Pyerx.  Carter 
that  is  laid  down  as  the  law  of  England,  which  will  apply 
to  any  drain  or  any  other  easement  which  is  necessary 
for  the  enjoyment  of  the  property.  And  we  have  quota- 
tions from  the  Scotch  authorities  showing  that  the  law  is 
the  same  in  both  parts  of  the  island."  There  can  be  no 
dispute  but  that  this  decision  was  correct,  as  the  quasi- 
dominant  part  was  that  first  granted,  but  as  Lord 
Campbell  approved  of  the  decision  in  Pyer  v.  Carter, 
it  is  an  authority  for  the  counter-proposition  that  if  the 
yuasi-dominant  part  had  been  retained,  the  grantor  of 
the  yurts*'-servient  part  would  have  become  entitled  to  an 
easement  over  it  under  an  implied  reservation. 

In  Worthington  v.  Ginison(t)  the  case  of  Pyer  v.  Carter  Worthington 
was  noticed,  and  its  authority  was  not  disputed.  Vl  (r""-s""- 

In  Pearson  v.  Spencer  (u),  which  was  an  action  about  Pearson  v. 
a  right  of  way,  it  was  said,  in  the  judgment  of  the  Court  sJ>ence)'- 
of  Queen's  Bench  :- — "  We  do  not  think  that  on  severance 
of  two  tenements  any  right  to  use  ways,  which  during 
the  unity  of  possession  have  been  used  and  enjoyed  in 
fact,  passes  to  the  owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  conveyance  to  show 
an  intention  to  create  the  right  to  use  these  ways  de  noro. 
We  agree  with  what  is  said  in  Worthington  x.  G'tmson, 
that  in  this  respect  there  is  a  distinction  between  con- 
tinuous easements,  such  as  drains,  &c,  and  discontinuous 
easements,  such  as  a  right  of  way." 

(t)  2  E.  &  E.  618  ;  29  L.  J.,  intimated  that  a  right  of  way 

Q.B.  116;  2L.  T.  220.  may     be    a    continuous    and 

(it)  1  B.  &  S.  571 :  3  B.  &  apparent    easement,    and,   as 

S.  761.     In'  Glare  x.  Harding  such,  pass  by  implied  grant. 
(27  L.  J.,  Exch.  286),  it  was 
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Chap.  II.  The  next  case  in  which/this  doctrine  of  law  is  recog- 
iSect-  L  nised,  and  recognised,  indeed,  in  very  express  terms,  is 
Poldenv.  Polden  v.  Bastard  (v),  in  the  Exchequer  Chamber. 
r,L  Erie,  C.  J.,  in  his  judgment  in  that  case,  in  which  the 
other  judges  concurred,  said  : — "  There  is  a  distinction 
between  easements,  such  as  a  right  of  way,  or  easements 
used  from  time  to  time,  and  easements  of  necessity,  or 
continuous  easements.  The  cases  recognise  this  dis- 
tinction, and  it  is  clear  law  that  upon  a  severance  of 
tenements,  easements  used  of  necessity,  or  in  their  nature 
continuous,  will  pass,  by  implication  of  law,  without  any 
words  of  grant;  but  with  regard  to  easements  which  are 
used  from  time  to  time  only,  they  do  not  pass  unless  the 
owner,  by  appropriate  language,  shows  an  intention  that 
they  should  pass."  The  distinction  between  continuous 
and  discontinuous  easements  has,  however,  more  recently 
been  considerably  modified,  as  the  cases  to  be  presently 
mentioned  will  show. 

Watts  v.  In  the  case  of  Watts  v.    Kelson  (w),  the  principle  of 

Ke  son-  the    decision  in   Pyer   v.   Carter  was    followed   by   the 

Lords  Justices,  and  the  passage  above  cited  from  the 
judgment  of  Erie,  C.  J.,  in  Polden  v.  Bastard,  was 
expressly  approved. 

Bamesv.  After   Watts   V.   Kelson    came   the  cases  of  Barnes  v. 

^TaylHUn    Loach  (x),  Allen  v.  Taylor  (//),  and  Phillips  v.  Low  (z).     In 

and  Phillips    ^},ese  cases  the  owner  of  property  alienated  it  in  two  parts 
v.  Low.  ,  .  ,     ,  ..    ,*         ,  ..         ,. 

simultaneously,  and  it  was  held  that  tbe  respective  alienees 

took  their  respective  portions  burdened  in  the  one  case  and 

benefited  in  the  other  by  an  implied  grant  of  an  easement 

of  light. 

Before  passing  on  to  the  cases  in  which  the  doctrine  of 

(r)  T,  R.,  I    Q.  B.  156  :  35  Q.  B.  756;  41  L.  T.  278. 
L.  J ..  <  I  B.  92  ;  7  B.  &  S.  1 30  ;         (y)  16  Ch.  D.  355  ;  50  L.  J., 

13  L.  T.  441.  Ch.  178. 

(to)  L.  R.,  6  Ch.    166;   40         (z)  (1802)   1    Ch.   47;    61 

L.  J.,  Ch.  126  ;  21    L  T.  209.  L.  J.,  Ch.  44  ;  65  L.  T.  552. 

(x)  4  Q.  B.  D.  494  ;  48  L.  J., 
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Pyer  v.  Carter,  as  to  implied  reservation  of  easements,     ('hup.  II. 
has  been  disapproved,  two    more   recent  cases  must  be      N-''-'t- 


noticed.      The  first,  Brown  v.   Alabaster  (a),   is   not  an  Brown  v. 
authority  to  support  the  doctrine  of  Pyer  v.  Carter  as  to  Alabaster. 
implied  reservation  of  apparent  and  continuous  easements, 
for  the  case  was  one  in  which  the  easement  was  claimed 
by  implied  grant ;  but  it  is  an  authority  which  modifies 
the  principle  laid  down  in  Pearson  v.  Spencer  and  Polden 
v.  Bastard,  as  to  the  distinction  between  continuous  and 
discontinuous  easements ;  for  it  lays  down  the  principle 
that  a  right  of  way,  if  the  way  be  a   defined  and   made 
path,  though  not  an  apparent  and  continuous  easement, 
may  be   as    much    subject    to   the   rule  governing  those 
easements   as  if  it  were.     An  owner  of  three  houses  in 
a  row,  along  the  back  of  which  there  was  a  defined  and 
made  path  from  a  road  to  the  two  farthest  of  the  three 
houses,  clearly  formed  for  the  use  of  the  occupiers  of  those 
two  houses  only,  sold  the  two  farthest  houses  "  together 
with   the   rights,   easements,  and   appurtenances   thereto 
belonging."      The   right  of  way  claimed,  being   over  the 
vendor's  ground,  was  not  strictly  an  "  easement"  belong- 
ing to  the  houses  sold,  or  "  appurtenant  "  to  them;  yet  it 
was  held  that  the  purchasers  of  the  two  houses  became 
entitled  to  the  right  of  way  by  implied  grant,  because  it 
was  manifest  that  when  the  path  was  made  it  was  made 
for  the  use  of  those  houses  and  of  them  only,  and  was 
there    in    existence  at  the  time   of   sale,    and    evidently 
intended  for  the  use   of  the  occupiers  of  the  property 
severed.     The  other  case,  Thomas  v.  Owen(b),  not  only  Thomas  v. 
confirms  the  view  in  Brown  v.  Alabaster,  that  a  right  of  °"r"' 
way,  if  the  way  is  defined  and  evidently  intended  as  a 
permanent  way,  is  to  be    regarded  as  an  apparent  and 
continuous  easement,  but  is  a  distinct  authority  in  support 
of  the  principle  of  Pyer  v.  Carter,  that  an  easement  may 

(a)  37  Ch.D.490;  57  L.  J.,      L.  J.,  Q.  B.  198  ;    52  L.  T. 
Ch.  255;  58  L.  T.  266.  1&2. 

(b)  20  Q.  B.   D.  225  ;    57 


192  ACQUISITION    OF    EASEMENTS. 

Chap.  II.     be  reserved  as  well  as  granted  by  implication,  if  it  is  of 
'"      '  an  apparent  and  continuous  character,  and  (probably)  if 


there  be  any  other  circumstance  to  support  the  view  that 
it  must  have  been  intended  that  such  an  easement  should 
be  reserved.  The  probability  of  the  need  of  such  an 
additional  circumstance  arises  from  the  fact  that  in  this 
case  such  a  circumstance  did  exist — viz.,  at  the  time  of 
the  grant  of  the  lease  of  the  servient  tenement  the  user 
of  the  way  by  the  tenant  of  the  lessor  was  in  active 
operation,  and  the  learned  judge  said  it  would  have  been 
in  derogation  of  the  lessor's  previous  grant  of  the  right 
of  way  to  that  tenant  if  he  had  made  the  lease  to  the 
servient  owner  without  reserving  the  right ;  but  he  also 
said  that  it  was  not  necessaiy  to  consider  how  the  matter 
would  have  stood  if  the  lessor  had  himself  been  in  posses- 
sion of  the  dominant  estate  at  the  date  of  the  lease  to  the 
defendant, — intimating  that  it  might  have  been  different 
in  that  case.  If  he  had  been,  it  is  probable  that  it 
would  have  been  considered  that  there  was  no  implied 
reservation  of  the  easement,  and  consequently  that,  when 
the  lease  of  the  dominant  tenement  was  subsequently 
made  to  the  plaintiff,  there  could  have  been  no  implied 
grant  of  the  right  to  him  (c). 

A  case   in  which  the  doctrine  was  very  much  limited, 
and    in    which    the    authority    of    Pyer  v.    Carter  was 
Sufieldv.        questioned,  is   Sujfield  v.  Brown    (J),  which  was   argued 


Brown. 


(c)  It  may   lie  remarked  in  granted   to  the  defendant  in 

this  case  that  the  point  seems  1873  without  any  reservation 

to  have  been  overlooked,  that  of  the  right  of  way  that  must 

as  the  plaintiff  at  the  time  of  have  operated  as  a  revocation 

the  grant  of  the  defendant's  of  the  licence  to  the  plaintiff, 

lease    was    merely    a    yearly  and  thus  that  no  right    was 

tenant  not  holding  under  any  really  reserved,  and  no  reserva- 

deed,  his  user  of  the  way  could  tion  should  have  been  implied, 

only  have  been  a  mere  licence,  and  that  no  grant  of  the  right 

not  an  easement,  and   there-  to  the  plaintiff  could  be  im- 

fore  revocable,  and  that,  con-  plied  in  1878. 
sequently,  when  the  lease  of  (d)  4  I).  J.  &  S.  185  ;  33 

the     servient    tenement    was  L.  J.,  Ch.  249  ;  9  L.  T.  627. 
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before  Lord  Westbury,  L.  C.  It  is  unnecessary  here  to  Chap.  II. 
describe  the  facts  of  this  case,  but  the  observations  of  N'ot  *• 
Lord  Westbury  are  to  the  effect  that  on  a  grant  by  an 
owner  of  an  entire  heritage,  of  part  of  that  heritage,  as 
it  is  then  "  used  and  enjoyed,"  there  will  pass  to  the 
grantee  all  those  continuous  and  apparent  easements 
which  have  been,  and  are  at  the  time  of  the  grant, 
used  by  the  owner  of  the  entirety  for  the  benefit  of  the 
parcel  granted  ;  but  that  if  the  owner  sells  the  servient 
part  of  his  estate,  there  are  not  reserved  to  him,  in  the 
absence  of  express  stipulation,  such  continuous  and  appa- 
rent easements  as  have  been  used  by  the  owner  for  the 
benefit  of  the  unsold  portion  during  the  unity  of  owner- 
ship, for  the  grantor  cannot  derogate  from  his  own 
absolute  grant  so  as  to  claim  rights  over  the  land  sold, 
even  though  they  were  quasi- easements  ot  an  apparent 
and  continuous  character  at  the  time  of  the  grant.  His 
lordship  next  proceeded  to  explain  the  fallacy  in  the 
judgment  of  the  Court  of  Exchequer  in  the  case  of 
Pyer  v.  Carter,  and  declared  that  he  could  not  look  upon 
that  case  as  rightly  decided,  and  that  he  must  wholly 
refuse  to  accept  it  as  any  authority.  It  should  be  ob- 
served, however,  that  Lord  Westbury  was  careful  to 
explain  that  throughout  his  judgment  he  was  speaking  of 
cases  where  the  easement  claimed  had  no  legal  existence 
anterior  to  the  unity  of  ownership,  but  is  claimed  as 
arising  for  the  first  time  by  implied  grant  or  reservation 
upon  the  disposition  of  one  of  two  adjoining  tenements 
by  the  owner  of  both.  The  opinion  of  Lord  Westbury 
was  approved  by  Lord  Chelmsford,  L.  C,  in  the  case  of 

Crossley  and  Sons  (Limited)  v.  Lightowler  (e).  Crossley  v. 

Lightowler. 

The  decision  of  Lord  Westbury  in  Suffield  v.  Brown  wheeWon  v. 
was  followed   by  the  Court   of  Appeal   in  Wheeldon   v.  Burrows. 
Burrows  (/*),  in  which  case  an  endeavour  was  made  to 

(e)  L.  R.,  2  Ck.  p.  486  ;  36     p.  441. 
L.  J.,  Ch.  p.  590 ;  16  L.  T.  (/)  12  Ch.  D.  31 ;  48  L.  J., 

E.  0 
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i  hap.  IT.     extend  the  doctrine  of  Pyer  v.  ( 'arter  as  to  implied  reser- 
Sect-  1-      vation  of  apparent  continuous  easements  to  rights  to  light, 
on  the   ground   that   a  right  to  light,  being  evidenced  by 
the  existence   of  a  window,  is  apparent  and   continuous. 
This,  however,  was    not  allowed,    and    Thesiger,   L.  J., 
giving  the  judgment  of  the   Court  of  Appeal,  said  that 
two  propositions,  which  might  be  stated  as  the  general 
rules    governing    cases    of  this    kind,   might    be   derived 
from  the  cases  which  have  been  cited;  first,  that   on  the 
grant  by  the  owner  of  a  tenement  of  part  of  that  tene- 
ment as  it  is   then   used    and  enjoyed,  there  will  pass 
to  the  grantee  all  those  apparent  and  continuous  ease- 
ments (by  which  he  meant,  he  said,  quasi-easements) — 
or,  in  other   words,  all  those  easements  which  are  neces- 
sary to  the  reasonable  enjoyment  of  the  property  granted, 
and  which  have  been  and  arc  at  the  time  of  the  grant  used 
by  the  owner  of  the   entirety   for  the  benefit  of  the  part 
granted  ;   and,   secondly,   that   if  the  grantor  intends  to 
reserve   any  right   over  the   tenement   granted,  it   is  his 
duty  to  reserve  it  expressly  in   the  grant,  except  in  the 
case   of  easements  of  necessity.       Speaking  of  Pyer  v. 
Carter,  the  Lord  Justice  said  that  that  case  seemed  to  be 
the  first  to  break  the  then  unbroken  current  of  authority 
upon  this  point,  and  that  there  was  no  doubt  but  that  the 
principles  laid  down  by  the  Court  of  Exchequer  were  as 
wide    as  they  possibly  could  be,  and  broke  in  upon  the 
rule  established  by  the  previous  decisions,  for  the  Court 
laid  down  that  there  was  no  distinction  between  implied 
reservation    and    implied    grant    of  easements.       "Now, 
although    it  is  possible,"   said    his  lordship,    "that  the 
actual  decision   in  Pyer  v.  Carter  may  not  be  overruled, 
the  principles  there  enunciated  were  clearly  and  distinctly 
overruled  by  the  same  Court  in  White  v.  Bass"    (g)  ;  and 

Ch.  853  ;  41  L.  T.  327.     See  158  ;  53  L.  T.  876. 
also  Eussell  v.  Watts,  25  Ch.  (g)  7  H.  &  N.  722  ;  31  L.  J., 

D.   559;   50  L.  T.  673:    L0  Exeh.  283 ;  5  L.  T.  843. 
App.  Cas.  590;    55  L.  J.,  Ch. 
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later  in   the  judgment,  he  added,  with  reference   to  the     Chap.  II. 
case    of  Watts   v.    Kelson,  "  Now   the    only    case  in  the        ect  L 


Court  of  Appeal  which  is  suggested  as  being  opposed  to 
those  two  decisions"  —  i.e.,  Sujjield  v.  Brown  and  Crosslej/ 
and  Sons  (Limited)  v.  Lightowler — "is  Watts  v.  Kelson, 
and  no  doubt  there  are  observations  of  Mellish,  L.  J.,  to 
the  effect  that  the  order  of  conveyance  in  point  of  date  is 
immaterial,  that  Pyer  v.  Carter  is  good  sense  and  good 
law,  and  that  most  of  the  common  law  judges  have  not 
approved  of  Lord  Westbury's  observations.  But,  putting 
aside  for  the  moment  that  this  was  a  mere  dictum  of  the 
Lord  Justice  during  the  argument,  I  must  observe  that 
this  is  not  exactly  so,  as  in  White  v.  Bass  the  judges  of  the 
Court  of  Exchequer  had  distinctly,  as  regards  the  reasoning 
of  Pyer  v.  Carter,  overruled  that  case.  No  doubt,  also, 
James,  L.  J.,  says,  '  I  am  satisfied  with  the  decision  in 
Pyer  v.  Carter' ;  but  in  the  considered  judgment  of  the 
Court,  when,  if  it  had  been  intended  to  say  that  Suffield 
v.  Brown  was  not  law,  one  would  have  thought  there 
would  have  been  something  distinct  upon  the  point,  there 
is  not  one  word  to  the  effect  of  that  which  had  been  said 
by  the  Lords  Justices  during  the  argument.  .  .  .  Therefore 
Watts  v.  Kelson  is  no  authority  to  justify  us  in  overruling 
Sujjield  v.  Brown,  still  less  for  overruling  it  supported 
as  it  is  by  the  case  of  Crossley  and  Sons  v.  Lightowler." 
Subsequently  to  this  the  Lord  Justice  tried  to  explain 
Pyer  v.  Carter  by  the  peculiarity  of  the  facts  of  the  case,    other  cases. 

Besides  the  above  there  have  been  various  other  cases 
in  which  the  principle  is  maintained  that,  if  a  grantor 
wishes  to  reserve  any  right  to  himself  at  all  inconsistent 
or  at  variance  with  the  grant,  or  in  any  way  in  derogation 
of  it,  he  must  do  so  in  plain  and  express  terms,  and  that 
such  a  reservation  cannot  be  implied  (/*). 

(h)  Bell  v.  Love,  10  Q,  B.  D.  land,  23  Ch.  D.  89.     Taxes  v. 

547 ;  52  L.  J.,  Q.  B.  290;  48  Knowles,  (1891)  2  Q.  B.  5(1!  ; 

L.  T.  592  :  9  App.  Cas.  2S6 ;  60  L.  J.,  Q.  B.  041 ;  65  L.  T. 

53  L.  J.,  Q.  B.  257  ;  51  L.  T.  124. 


1.     Mundy   v.  Duke   of  Rut- 
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Chap.  1 1.         The  decisions  in  the  recent  cases  above  considered  have 
unfortunately  not  tended  to  simplify,  define  or  render  the 


Res.ult.?.f  thc  rule  of  law  clear  as  to  implied  grants  and  reservations  of 
continuous  and  discontinuous  easements  on  severance  of 
property.  The  effect  lias  tended  rather  to  indecision  than 
to  settlement  of  the  principles  of  law,  for  if  they  have 
done  no  more  they  have  grafted  exceptions  on  rules  which 
were  clear  and  precise  and  sound  in  principle.  In  trying 
to  arrive  at  a  definite  conclusion,  however,  as  to  the  law  as 
it  now  stands,  the  first  thing  to  be  done  is  to  distinguish 
between  those  cases  in  which  some  general  words  affecting 
the  matter  are  to  be  found,  and  those  in  which  there  are 
none,  for  they  sometimes  seem  to  be  confused.  If  there 
are  any  general  words  (in  some  cases  even  the  word 
"  appurtenances"  only),  the  question  cannot  be  one  as 
to  an  implied  grant,  but  of  construction  of  the  general 
words  used  in  the  deed ;  and  these,  if  they  have  any 
effect  whatever,  must  operate  as  an  express  grant,  and 
questions  of  implication  are  excluded.  Questions  as  to 
implied  giants  or  reservation  of  apparent  and  continuous 
or  discontinuous  easements  can  only  arise  when  there  are 
no  words  whatever  to  be  construed ;  and  this  should  be 
borne  in  mind  as  a  preliminary  principle. 

Taking  this  to  be  so,  we  find  that  a  distinction  has 
at  times  been  drawn  between  claims  to  easements  that 
had  a  separate  existence  as  easements  at  some  previous 
time,  when  the  property  severed  formed  two  distinct 
estates,  and  which  had  become  extinct  owing  to  a  union 
of  the  dominant  and  servient  tenements,  and  usages 
similar  to  easements  adopted  by  a  landowner  for  the  first 
time  during  unity  of  ownership ;  and  the  first  result 
to  be  derived  from  the  above  cases  is  that,  although 
such  a  distinction  was  held  to  prevail  until  recently, 
it  would  not  be  maintained  now.  It  has  been  estab- 
lished that  the  fact  of  such  earlier  separation  of  the 
property  has  a  material  effect  when  the  question  turns 
upon  such  general  words  in  a  deed  of  conveyance  of  part 
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of  an  estate  as  "  with  the  easements  used  and  enjoyed  (hap.  II. 
therewith  ;  "  but  some  of  the  cases  indicate  a  similar 
effect  if  there  are  no  general  words  bearing  on  the  sub- 
ject, and  if  the  question  is  as  to  a  grant  or  reservation 
of  continuous  and  apparent  easements  by  implied  grant. 
The  result  of  the  authorities  mentioned  above,  however, 
seems  now  to  be,  that  it  matters  not  whether  there 
was  such  anterior  existence  or  not.  If  there  were  such 
anterior  existence  no  doubt  can  arise,  and  if  there  were 
not  the  decisions  in  Pyer  v.  Carter,  Eicart  v.  Cochrane, 
and  the  later  cases  of  Brown  v.  Alabaster  (in  which  the 
easement  in  question  did  not  exist  before  unity  of  owner- 
ship) and  Thomas  v.  Owen  (in  which  it  did  not  appear 
that  the  dominant  and  servient  tenements  had  ever  been 
separate  properties)  are  authorities  to  fairly  establish  the 
view,  that  for  the  purpose  of  implying  a  grant  of  apparent 
and  continuous  easements  on  division  of  a  property  it 
matters  not  that  such  easements  never  had  existence  as 
easements  anterior  to  unity  of  ownership. 

The  next  result  is  that  the  distinction  which  was  made 
in  Pearson  v.  Spencer,  Worthingtonv.  Gimson,  and  Polden 
v.  Bastard  between  continuous  and  discontinuous  ease- 
ments, though  not  altogether  abrogated,  has  been  very 
much  modified ;  for  Brown  v.  Alabaster  and  Thomas  v. 
Owen  are  decisions  that  if  ways  are  made  in  a  defined 
direction  and  between  fixed  bounds,  and  are  evidently 
intended  to  be  permanently  attached  to  one  part  of  a 
property  for  the  sole  use  thereof,  no  distinction  can 
be  made  between  a  right  of  way,  which  is  a  discontinuous 
easement,  and  a  continuous  easement,  though  probably 
it  would  still  be  held  that  no  grant  could  be  implied  on 
division  of  a  property  if  the  way  were  an  ill-defined  track, 
unmetalled  and  unpaved,  over  unenclosed  ground  of  the 
vendor  of  the  would-be  dominant  estate. 

The  last  result  to  be  obtained  from  the  above-mentioned 
cases  as  to  implied  grants  on  division  of  a  property  is, 
that  the  distinction  between  implied  grants  and  implied 
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Chap.  II.  reservation  of  apparent  easements  has  been  much  modi- 
;ct-  1-  fied.  In  Pyer  v.  Carta  the  two  wore  put  on  the  same 
footing;  hut  this,  as  already  shown,  was  highly  dis- 
approved of  in  the  subsequent  cases  of  Suffield  v.  Brown 
and  Wheeldon  v.  Burrows;  and  it  was  held  that  if  a 
grantor  of  part  of  his  estate  wishes  to  reserve  an  easement 
over  it  for  himself,  it  is  his  duty  to  do  so  in  express  terms, 
as  such  reservation  cannot  be  implied,  being  in  derogation 
of  his  grant.  And  the  same  view  was  maintained  in  the 
case  of  Taws  v.  Knowles  (i),  in  which  the  owner  of  a  house 
and  garden  built  a  second  house  in  the  garden,  and  walled 
off  a  strip  of  the  garden  by  the  second  house  to  serve  as 
a  special  way  from  the  old  house  to  a  back  street  and  used 
it  continually.  Yet,  because  on  separation  of  the  two  houses, 
when  the  strip  with  the  path  went  with  the  new  house, 
no  express  reservation  was  made  of  the  right  of  way  from 
the  old  house,  the  right  was  disallowed.  In  Thomas  v. 
Owen,  however,  a  reservation  of  a  right  of  way  was  dis- 
tinctly allowed  to  be  implied  without  any  words  of  reser- 
vation in  the  grant,  as  the  condition  and  direction  of  the 
road,  as  well  as  the  long  user  of  it  for  the  sole  benefit  of 
the  part  of  the  estate  reserved,  was  considered  proof 
positive  that  the  grantor  of  the  servient  tenement  must 
have  intended  to  reserve  the  right  of  way. 

Thus  the  old  rule  that,  upon  severance  of  an  estate  and 
in  the  absence  of  any  express  grant,  those  r/Nasi-easements 
which  the  owner  of  the  entirety  has  been  accustomed  to 
use  for  the  beneficial  enjoyment  of  the  part  sold  over  the 
part  retained,  if  of  an  apparent  and  continuous  character, 
will  be  given  to  the  grantee  by  implied  grant,  but  that 
similar  easements  will  not  be  reserved  for  the  benefit  of 
the  part  retained  by  implied  reservation,  has  been  almost 
swept  awa\ . 

(i)  (1891)  2  Q.  B.  5G4  ;  GO  L.  J.,  Q.  B.  G41 ;  65  L.  T.  124. 
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ACQUISITION    OF    EASEMENTS    UNDER   AN    ACT    OF  Chap.  II. 

PARLIAMENT. 


lhe  next  mode  by  which  easements  maybe  acquired  Acquisition 
•  r  •   •  ok  under  a 

is  under,  or  by  virtue  of,  the  provisions  of  an  Act  of  statute. 

Parliament.     Some  observations  have  already  been  made 

in  the  early  part  of  this  chapter  on  this  mode  of  acquiring 

easements,  and  a  doubt  was  suggested  whether  an  easement 

acquired  under  or  by  virtue  of  an  Act   of  Parliament  is 

not  in  the  eye  of  the  law  acquired  under  an  implied  grant 

or  covenant  presumed  to  have  been  made  by  the  owner  of 

the  servient  tenement  in  favour  of  the  dominant  owner. 

Without  discussing  this  point  more  fully,  it  is  sufficient 

for  the  purpose  of  this  treatise  to  consider  the  acquisition 

of  easements  under  an  Act  of  Parliament  as  a  distinct 

mode  by  which  they  may  be  gained. 

Easements  may  be  acquired  under  an  Act  of  Parlia-  By  express 
ment,  either  by  the  express  terms  of  the  Act,  or  by  apparent 
the  implied  intention.  Where  a  severance  of  surface  land  intention  of 
from  the  subjacent  mines  is  created  by  Act  of  Parliament, 
and  the  right  is  expressly  given  to  the  mine-owner  to  dig 
through  the  surface  to  obtain  the  minerals,  and  carry 
them,  when  gained,  over  the  land,  it  is  the  expressed 
intention  that  the  mine-owner  shall  have  the  rights  or 
easements  named  ;  but  they  may  be  also  given  by  the  Act 
by  implication,  according  to  its  apparent  intention  :  thus, 
in  the  case  of  Bishop  v.  North  (j),  a  canal  Act  gave  power 
to  mine-owners,  if  they  should  find  it  expedient,  to  make 
any  railways  or  roads  over  the  intermediate  land  of 
strangers  from  their  mines  to  the  canal ;  and  it  was  held 
that  the  power  to  make  any  railways  was  not  to  be  limited 
to  that  class  of  railways  known  when  the  Act  was  passed, 
but  that  it  was  the  intention  of  the  Act  to  authorise  the 
making  of  such  railroads  as  should  from  time  to  time  be 

(j)  11  M.  &  W.  418  ;  12  L.  J.,  Exch.  362. 
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p.  II.     found  necessary,  and  that  power  was  given   by  implica- 
tion to  use  Locomotive  engines  thereon,  although  those 


machines  were  unknown  when  the  Act  was  passed.  And 
in  the  case  of  the  London  ami  North  Western  Railway 
Company  v.  Evans  (/,),  where  an  Act  of  Parliament  passed 
in  1754  had  given  power  to  make  a  canal  which  had  sub- 
sequently become  vested  in  the  plaintiffs, it  was  held  that. 
though  nothing  was  said  about  the  subjacent  minerals,  the 
Act  had  impliedly  given  a  right  to  support  for  the  canal 
from  them. 

Grant  The  acquisition  of  an  easement  under  the  provisions  of 

;i  sl  ;i t  lit©  .  • 

immediate  or  an  A.ct  °f  Parliament  may  happen  immediately  on  the 
conditional,  passing  of  the  Act,  or  it  may  he  dependent  on  the 
happening  of  a  particular  event  or  the  performance  of  a 
particular  act.  It  is  unnecessary  to  quote  instances  of 
acquisition  of  easements  immediately  on  the  passing  of 
Acts  of  Parliament,  and  hut  few  will  suffice  to  exemplify 
the  conditional  grant  of  easements.  Common  instances 
of  acquisition  of  easements  by  virtue  of  an  Act  of  Parlia- 
ment on  the  happening  of  a  particular  event  subsequently 
to  the  passing  of  the  Act,  are  cases  of  the  making  of 
inclosure  awards  under  inclosure  Acts,  by  means  of  which 
easements  are  given  to  allottees  of  land  over  the  allot- 
ments of  other  persons  (Z).  Many  other  instances  may 
arise,  and  the  case  of  the  Glamorgan  shire  Canal  Navigation 
Company  v.  Blackmore  (///)  may  be  cited  as  affording 
an  example.  In  that  case  water  was  accustomed  to  flow 
from  a  river  through  an  artificial  watercourse  to  a  mill, 
and  an  Act  of  Parliament  was  passed  to  enable  a  company 

(k)  (1893)   1    Ch.    16  ;    62  8   H.   L.  C.  348;    30  L.  J., 

I..  .1.,  Ch.  1 ;  67  L.  T.  630.  Q.  B.  49  ;  2  L.  T.  642. 

il)  Sharpe  v.  Hancock,  13  (m)  5   Bligh,  N.  S.  547;  1 

L.  J.,  C.  P.  138.     Newcomen  CI.  &  F.  262.     United  Land 

v.  Coulson,  5   Ch.  I ».  L33;  46  Company  (Limited)  v.    Great 

L.  J.,  Ch.  459  ;  36  L.  T.  385.  Eastern    Railvxiy    Company, 

Eowbotham  v.  Wilson,  8  E.  &  L.  R„  10  Ch.  586;  44  L.  J., 

B.  123  ;  27  L.  J.,  Q.  B.  61  :  Ch.  685 ;  33  L.  T.  292. 
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to  make  a  canal,  and  to  supply  it  with  water  taken  from  Chap.  II. 
the  river.  To  protect  the  mill  from  damage  from  loss  ,,  : 
of  water,  it  was  ordered  that  a  weir  should  be  made, 
but  no  provision  was  made  in  the  Act  to  regulate  the 
height  or  width  of  the  weir.  It  was  decided  in  the  action 
that  the  effect  of  the  Act  was  to  apportion  the  water 
between  the  canal  and  the  mill-stream,  the  quantities 
for  each  to  be  determined  by  the  act  of  the  company 
making  the  canal  and  weir,  so  that  the  respective  rights 
in  the  water  of  the  owners  of  the  canal  and  the  mill 
were  determined  by  the  act  of  making  and  the  mode  of 
constructing  the  weir. 

ACQUISITION    OF    EASEMENTS    UNDER    A    DEVISE. 

Easements    may   also    be    acquired    under  a  Devise.  Acquisition 

m-i  i  i-         t  ■  e  under  a 

lhere  are  sundry  instances  to  be  found  in  the  reports  01  devise. 

claims  to  easements  created,  or  supposed   to  have  been 

granted,   by  wills,  but  they   do  not    demand    particular 

notice  (n).     From   these   cases  it  will   be  seen  that  the 

rules  for  construction   of  wills,  as  to  whether  the  words 

used  are  sufficient  to  pass,  revive,  or  re-create  easements, 

whether  appurtenant   or   suspended  or    extinguished  by 

unity  of  ownership,  to  a  devisee,  are  the  same  as  those 

for  the  construction  of  deeds. 

ACQUISITION    OF    EASEMENTS    BY   PRESCRIPTION. 

Easements  may  be   acquired  by  Prescription  either  Acquisition 
as   at  common  law   or   under  the    Prescription  Act ;    it  ^7^ iescriP" 

(n)  Pheysey  v.  Vicar  y,  16  124.     Phillips  v.  Low,  (1892) 

M.    &    W.    484.      Polden   v.  1  Ch.  47 ;  61  L.  J.,  Ch.  44 ; 

Bastard,  L.  R.,  1  Q.  B.  156  ;  65  L.  T.  552.     Milner's  Safe 

35  L.  J.,  Q.  B.  92  ;  7  B.  &  S.  Company,    Limited    v.    Great 

130  ;  13  L.  T.  441.     Whalley  Northern    and  City    Railway 

v.  Thompson,  1  B.  &  P.  371.  Company,  (1907)  1  Ch.  208 ; 

Pearson  v.  Spencer,  1  B.  &  S.  75  L.  J.,  Ch.  807  ;  95  L.  T. 

571  :  3  B.  &  S.  761.     Taivs  v.  321  :    (1907)    1   Ch.   229  ;  76 

Knowles,  (1891)  2  Q.  B.  564  ;  L.  J.,  Ch.  99  ;  96  L.  T.  130. 
60  L.  J.,  Q.  B.  641 ;  65  L.  T. 
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I  hap.  II. 

Sect.  1. 


Nat  lire  of 

•iption 
at  common 
law. 


therefore  becomes  necessary  to  understand  the  common 
law  on  this  subject,  and  the  alterations  which  have  been 
introduced  by  Act  of  Parliament.  Before  the  year  1832 
the  common  law  alone  regulated  this  mode  of  acquiring 
easements,  but  in  thai  year  an  Act  was  passed  by  which 
the  law  was  amended  in  some  very  material  particulars. 
This  Act,  though  not  so  named  by  Parliament,  is  com- 
monly called  the  Prescription  Act(o),  and  by  that  name 
it  is  designated  in  this  treatise. 

Prescription  is  described  by  Mr.  Justice  Blackstone  (p) 
as  meaning  at  common  law  a  mode  of  acquiring  real 
property,  when  a  man  could  show  no  other  title  to  what 
he  claimed  than  that  he  and  those  under  whom  lie  claimed 
had  immemorially  used  to  enjoy  it.  In  Tenia's  de  la  Ley 
the  definition  of  prescription  is  as  follows: — "Prescription 
is  when  a  man  claims  anything  because  he,  his  ancestors 
or  predecessors,  or  they  whose  estate  lie  hath,  have  had, 
or  used  it  all  the  time  whereof  no  memory  is  to  the  con- 
trary "  (q).  The  reason  why  the  law  allows  a  title  to  be 
thus  acquired  is  that  if  a  man  had,  to  use  an  old  and 
familiar  phrase,  enjoyed  an  easement  (or  indeed  anything 
else)  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  uninterruptedly — that  is,  without 
dispute — a  presumption  would  naturally  arise  that  he  had 
a  right  to  it,  which  the  owner  of  the  servient  tenement 
could  not  legally  dispute,  for  no  man.would  suffer  another 
to  enjoy  an  easement  in  his  land  if  he  could  help  it — an 
easement  being  a  burden  necessarily  detrimental  to  his 
estate.  In  addition  to  this,  the  law  always  favours  the 
quieting    of    titles    and    the    termination    of    strife  (r). 


(o)  Statute  2  &  ?>  Will.  IV. 
c.  71.    See  Appendix. 

I  /<;  Commentaries,  vol.  2. 

(q)  Termes  dr  In  Ley,  p. 
487. 

(r)  "  Immemorial  enjoy- 
ment is  the  most  solid  of  all 


titles,"  said  Tindal,  G.  J., 
with  reference  to  the  ancient 
right  of  the  serjeants-at-law 
to  exclusive  audience  in  the 
Court  of  Common  Pleas.  Case 
of  the  Serjeant* -at -Law,  6 
Ping.  N.  C.  p.  238. 


ACQUISITION    BY    PRESCRIPTION.  203 

Immemorial  usage,  or  usage  from  time  whereof  the  memory     Chap.  1 1 . 
of  man  runneth  not  to  the  contrary,  in  the  olden  times, 

meant  usase  of  which  no  person  could  show  the  com-  Immemorial 

°  x  usage. 

mencement  at  any  period;  but,  subsequently,  the  expres- 
sion was  taken  to  mean  that  the  usage  had  not  commenced 
later  than  the  beginning  of  the  reign  of  Richard  I.  In 
process  of  time,  however,  it  became  impossible  to  bring 
proofs  of  the  existence  of  any  usage  at  even  this  period, 

and  the  rule  was  adopted  that  usage  might  be  presumed  Presumption 

,  ...  .    ,,  »      »  .,  .    ,  after  twenty 

to  have  existed  immemorially  upon  proot  01  its  existence  years'  USage. 

for  a  reasonable  time,  and  the  period  of  twenty  years  was 
at  length  adopted  as  the  time  after  which  immemorial 
usage  might  be  presumed,  unless  any  person  contesting 
the  right  could  prove  its  non-existence  at  some  time  sub- 
sequently to  the  reign  of  Richard  I.  (s).     If  immemorial  Presumption 

.        .  n  of  grant. 

usage  of  a  practice  in  the  nature  of  an  easement  was  thus 

proved,  a  presumption  of  right  to  an  easement  of  that 
character  would  arise  ;  and  as  a  right  to  an  easement 
could  only  be  conferred  actually  by  grant,  the  presumption 
of  right  involved,  in  fact,  a  presumption  that  a  grant  of 
the  right  had  been  made  by  the  owner  of  the  servient 
estate  to  the  dominant  owner  or  his  predecessors  in  title, 
and  as  the  deed  of  grant  could  not  be  produced,  that  it 
had  been  accidentally  lost  or  destroyed.  The  presumption 
would,  apparently,  not  be  that  the  grant  was  made  at 
any  particular  date,  but  simply  that  there  was  a  grant 
made  before  the  time  of  legal  memory.  It  follows  from 
this  that  the  whole  theory  of  prescription  depends  upon 
the  presumption  of  a  grant  having  been  made,  and  it  is 
very  material  to  bear  this  in  mind.  If,  therefore,  at 
common  law  the  commencement  of  the  user  can  be  shown, 
or  if  it  can  be  proved  that  no  grant  could  have  been 
legally  made,  or  that  any  easement  lawfully  created  must 
have  been  subsequently  extinguished  by  unity  of  seisin  or 

(s)  Mounsey  v.  Ismay,  per  Erie,  C.  J.,  34  L.  J.,  C.  P. 
Martin,  B.,  34  L.  J.,  Exch.  p.  35G  ;  19  C.  B.,N.  S.  p.  744. 
p.  55.     Gaved  v.  Martyn,  per 


204 


ACQUISITION    OF    EASEMENTS. 


Chap.  II. 
fc.  1. 


\n  .1 

granl 

fic- 
tion. 


p  i  ibing 
:H  common 
law. 


The  Prescrip- 
tion Act. 


Section  1. 


otherwise,  or  if  it  can  be  shown  to  be  a  very  improbable 
thing  that  a  grant  ever  was  made,  the  presumption  cannot 
arise,  and  the  title  by  prescription  fails  (t). 

As  prescription,  then,  depends  upon  the  possibility  of 
presuming  a  grant,  it  scarcely  needs  demonstration  that, 
if  there  is  or  was  an  actual  grant  which  can  be  produced 
or  proved  to  which  the  user  can  be  attributed,  the  right 
claimed  must  depend  upon  the  actual  grant,  and  no 
question  of  prescription  can  arise  (u). 

It  will  readily  be  seen  that  the  difficulty  of  establishing 
a  title  by  prescription  at  common  law  wras  often  very 
great.  It  was  this  difficulty,  and  the  consequent  failure 
of  title  to  easements,  that  gave  rise  to  the  method  of 
claiming  easements  by  means  of  an  imaginary  modern 
grant,  which,  after  twenty  years'  undisputed  enjoyment, 
was  presumed  to  have  been  made  and  lost,  and  this 
device,  which  has  already  been  discussed  at  considerable 
length,  was  used  as  an  alternative  for  the  old  method  of 
claiming  by  prescription  (r). 

With  a  view,  however,  of  removing  the  difficulties  in 
the  way  of  establishing  prescriptive  titles,  and  of  getting 
juries  to  presume  and  find  on  oath  the  fact  that  there 
was  a  modern  grant  lost  which  everyone  knew  full  well 
never  existed,  the  Prescription  Act  (iv)  was  passed  in  the 
year  1832.  In  the  first  section  it  recites  that,  "  whereas 
the  expression  '  time  immemorial,  or  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,'  is  now 
by  the  law  of  England  in  many  cases  considered  to  in- 
clude and  denote  the  whole  period  of  time  from  the  reign 
of  King  Richard  the  First,  whereby  the  title  to  matters 


(()  1'cr  ( '(M-];l>uru,  0.  .1.,  in 
Angus  v.  Dalton,  3  Q.  B.  D. 
p.  113;  47  L.  J.,Q.  B.p.181; 
38  I..  T.  p.  519. 

(u)  Chamber  Colliery  '  'mn- 
yany  v.  Ilopwood,  32  Ch.  D. 


549  ;  55  L.  J.,  Ch.  859  ;  55 
L.  T.  p.  449. 

{v)  Ante,  p.  167. 

(w)  See  Appendix,  where  the 
Act  will  be  found. 
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that  have  been  long  enjoyed  is  sometimes  defeated  by     Chap.  II. 
showing  the  commencement  of  such  enjoyment,  which  is  _ 
in  many  cases  productive  of  inconvenience  and  injustice, 
for  remedy  thereof  be  it  enacted,"  &c.     The  enacting  part  Profits 
of  the  first  section  of  this  Act  relates  exclusively  to  rights  al"e 
of  common   and  other  profits  d  jirendre,  which  are  not 
within  the  scope  of  this  treatise,  and  need  not  therefore  be 
referred  to  more  fully. 

By  the  second  section  it  is  enacted,  "that  no  claim     Section 2. 

which  may  be  lawfully  made  at  the  common  law  bv  custom,  Ways,  watcr- 

.      .  .  courses,  and 

prescription,  or  grant  to  any  way  or  other  easement,  or  to  other  ease- 
any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  ments- 
derived  upon,  over,  or  from  any  land  or  water  of  our  said 
Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of 
the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastical  or  lay  person  or 
body  corporate,  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjo}red  by 
any  person  claiming  right  thereto  without  interruption  for 
the  full  period  of  twenty  years,  shall  be  defeated  or 
destroyed  by  showing  only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years  ;  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  so  enjoyed  as  afore- 
said for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing." 

By  the  third  section  it  is  enacted,  "  that  when  the  access     Section  3. 
and    use  of  light  to  and  for  any  dwelling-house,    work-  Light. 
shop,  or  other  building  shall  have  been  actually  enjoyed 
therewith   for  the  full  period    of   twenty    years    without 
interruption,  the  right  thereto  shall  be  deemed  absolute 
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Chap.  II.     and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
_     '  1-       notwithstanding,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing." 

Explai  Xhe  second  and  third  sections  are  the  only  two  which 

•2  an  prescribe  the  length  of  user  requisite  tor  acquiring  pre- 

scriptive titles  to  easements  under  the  Act.  There  are 
other  sections  which  relate  to  the  mode  of  computing  the 
periods,  which  will  be  referred  to  hereafter;  but  before 
that  the  easements  to  which  the  Act  refers  will  be  con- 
sidered, and  how  it  affects  prescription  at  common  law. 

"Custom,  in  the  first  place  it  will  he  noticed  that  in  the  second 

or  grant."  section  the  words  custom,  prescription,  or  grant  are 
used.  At  first  sight  these  words  seem  simple,  and  it  might 
be  thought  that  little  or  no  difficulty  would  be  experienced 
in  ascertaining  their  meaning  ;  yet  they  gave  rise  to  a 
formal  decision  in  the  Court  of  Appeal  (x).  It  was  there 
decided  that  the  acts  during  the  prescriptive  period  in 
respect  of  which  the  easement  is  claimed  must  have  been 
of  such  a  kind  that  a  right  to  perform  them  could  have 
been  at  common  law  the  subject  of  a  custom,  prescription, 
or  a  grant ;  and  that  if  they  are  not,  the  easement  claimed 
is  not  within  the  meaning  of  the  Act.  Some  remarks 
have  already  been  made  on  the  subject  of  customs,  audit 
has  been  explained  that  though  customs  are  not  easements, 
easements  may  be  acquired  under  and  in  accordance  with 
local  customs  (y). 

••  Ways,"  Plights  of  way  are  the  first  class  of  easements  mentioned 

in  the  second  section  of  the  Act.  This  can  only  refer  to 
private  rights  of  way,  for,  as  already  shown,  public  rights 
of  way  are  not  easements,  and  the  law  of  prescription  does 
not  apply  to  rights  of  a  public  character  (z). 

(x)  Earl    de    la     Warr    v.  p.  26. 
Miles,    17    Ch.   1).   535;    50         (z)  Per    Buckley,    J..    At- 

L.  J.,  Ch.  754  ;    II   L.  T.  187.  torney-General  v.  Esher  Lino- 

(y)  See    ante,    Chapter  I.,  leum  Company,  (1901)  -  Ch. 
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After  mentioning  ways,  the  section  next  speaks  of  "  other     Chap.  II 
easements,"  and  this  phrase  has  given  rise  to  much  debate. 


There  have  been  several  important  opinions  and  decisions  "or  other 

.  ,  .  -r  easement. 

more  or  less  directly  relating  to  the  meaning  of  the  Legis- 
lature by  these  words  ;  but  the  result  is  only  indecision 
and  uncertainty,  one  opinion  being  that  the  words  must 
be  confined  to  easements  in  the  nature  of  ways  or  water- 
courses, and  the  other  that  they  embrace  every  right  that 
can  be  brought  under  the  meaning  of  the  word  "  ease- 
ment." The  first  case  to  be  noticed  is  Webb  v.  Bird  (a). 
That  was  an  action  brought  by  the  owner  of  a  windmill  Wind. 
against  a  neighbouring  landowner,  who,  by  building,  ob- 
structed the  wind  accustomed  to  flow  to  the  mill.  A  right 
was  claimed  to  the  benefit  and  advantage  of  the  streams 
and  currents  of  air  and  wind  which  had  used  to  pass,  run, 
and  flow  to  the  mill  from  the  west.  It  was  held  that  no 
right  of  this  kind  could  be  acquired  under  the  Act,  even 
if  it  could  have  been  gained  by  prescription  at  common 
law.  It  was  observed,  in  the  course  of  the  argument,  by 
Erie,  C.  -J.,  that  the  easement  claimed  was  not  a  way  or 
other  easement  to  be  enjoyed  or  derived  "  upon,  over,  or 
from  any  land,"  and  that  all  the  easements  mentioned 
in  the  second  section  of  the  Act  are  something  to  be 
enjoyed  upon  the  surface  of  the  land.  The  same  learned 
judge  explained  the  meaning  of  the  Act  in  these  words  : — 
"  It  appears  to  me  that  this  section  was  not  intended  to 
give  a  right  after  twenty  years  to  every  sort  of  enjoyment 
which  may  be  classed  under  the  general  term  easement, 
but  that  it  was  meant  to  apply  only  to  the  two  descriptions 
of  easement  therein  specified — viz.,  the  right  to  a  wa}r  or 
watercourse  which  may  be  enjoyed  or  derived  '  upon,  over, 
or  from  any  land  or  water.'  I  do  not  think  the  passage  of 
air  over  the  land  of  another  was  or  could  have  been  contem- 
plated by  the  Legislature  when  framing  that  section.    They 

p.  650  ;  70  L.  J.,  Ch.  809  ;  85      L.  J.,  0.  P.  384  ;  4  L.  T.  445  : 
L.  T.  p.  414.  13  C.  B.,  N.  S.  841  ;  31  L.  J., 

(a)  10  G.  B.,  N.  S.  268  ;  30     C.  P.  335. 
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i  lhap.  1 1,     evidently  intended  it  to  apply  only  to  the  exercise  of  such 
'  rights  upon  or  over  the  surface  of  the  servient  tenement 

as  might  be  interrupted  by  the  owner  if  the  light  were  dis- 
puted.    It  is  clear  to  my  mind  that  that  was  the  intention  of 
the  Legislature,  because  the  section  provides  that  the  claim 
shall  not  be  defeated  where  there  has  been  actual  enjoy- 
ment for  the  period  mentioned  '  without  interruption'  (b). 
I  am  at  a  loss  to  conceive  what  would  be  an  interruption 
of  such  a  right  as  is  here  claimed.     In  the  case  of  a  way 
the  exercise  or  enjoyment  of  the  right  may  be  interrupted 
by  the  erection  of  a  gate  or  other  impediment.     So  of  the 
analogous  right  to  water.      So  a  claim  to  lights  may  be 
obstructed  or  interrupted  by  the  erection  of  a  hoarding  or 
other  screen  by  the  owner  of  the  servient  tenement.     But 
I  am  utterly  unable  to  see  how  the  access  of  currents   of 
wind  and  air  to  a  mill,  which  is  necessarily  so  constructed  as 
to  present  its  face  to  whatever  quarter  the  wind  may  blow 
from,  could  possibly  be  interrupted.     Suppose  the  same 
individual  to  be  the  owner  of  all  the  land  round  the  mill 
beyond  a  radius  of  twenty  or  twenty-five  yards,  must  he, 
in  order  to  prevent  the  acquisition  of  a  right  by  the  owner 
of  a  mill,  build  a  wall  all  round   it  ?     I   am   clearly  of 
opinion  that  the  second  section  of  the  statute  meant  to 
include  only  such  easements  upon  or  over  the  surface  of 
the  servient  tenement  as  are  susceptible  of  interruption  by 
the  owner  of  such  servient  tenement,  so  as  to  prevent  the 
enjoyment  on  the  part  of  the  owner  of  the  dominant  tene- 
ment from  ripening  into  a  right."    Mr.  Justice  liyles  said : 
"I  entirely  agree  with  my  Lord  that  the  words  '  or  other 
easement '  in  the  second  section  of  the  statute  mean  any 
other  easement  ejusdem  generis  with  a  way, — something 
that  is  to  be  exercised  upon  or  over  the  soil  of  the  adjoin- 
ing owner,  more  especially  as  it  is  clear,  from  the  next 
section,  that  they  exclude  the  easement  of  the  access  of 

(b)  The  words  '•without  able  means.  Arkwright  v. 
interruption"  mean  without  Gell,  5M.&W.  203;  8  L.  J., 
interruption  by  some  reason-      N.  S.,  Exch.  201. 
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201) 


light."     To  the  same  effect  were  the  judgments  in  the     Chap.  II. 
cases  ofMounseyx.  Ismay(c),  and  Bryant  v.  Lefever(d),  the 


former  relating  to  horse-racing  and  the  latter  to  piling  up  Horse-racing. 

timber  in  such  a  way  as  to  stop  the  current  of  air  accus-  Current  of 

.  air. 

tomed  to  flow  to  a  chimney,  and  so  making  the  chimney 

smoke  ;  and  Sturges  v.  Bridgman  (e),  which  was  an  action  Noise. 

for  nuisance  by  noise,  in  which  the  defendant  claimed  a 

right  under  the  second  section  of  the  Prescription  Act  to 

make  the  noise  (/).     In  Pari/  v.  Earnes  (g),  and  Whcaton  Light. 

v.  Maple  d-Co.  (h),  it  was  held  that  the  easement  of  light 

is  not  included  in  the  phrase  "  or  other  easement "  ;  and 


(c)  3H.&C.  486;  34  L.  J., 
Exch.  52  ;  12  L.  T.  27. 

(d)  4C.P.D.  172  ;  48  L.  J., 
C.  P.  380 ;  40  L.  T.  579. 

0)  HCh.D.  852  ;  48  L.  J., 
•Ch.  785 ;  41  L.  T.  219. 

(/)  In  Crump  v.  Lambert, 
L.  R„  3  Eq.  409;  15  L.  T. 
600,  the  Master  of  the  Rolls 
.speaks  of  the  acquisition  of  a 
right  to  make  a  noise,  to  the 
nuisance  of  a  neighbour,  as 
being  capable  of  acquisition 
by  twenty  years'  user  ;  so  also 
in  Elliotson  v.  Feetham  (2 
Ping.  N.  C.  134),  which  was  an 
action  for  nuisance  by  noise, 
in  which  the  defence  was  that 
the  defendants  had  made  the 
noise  for  ten  years  before  the 
plaintiff  came  to  his  house. 
The  Court  intimated  that  such 
a  right  might  be  acquired  by 
twenty  years'  user.  In  Mum- 
ford  v.  Oxford,  Worcester  and 
IT olverham/pton  Railway  Com- 
pany (1  H.  &  N.  34),  how- 
ever, which  was  also  an  action 
for  noise,  Pollock,  C.  P.,  said  : 
"  There  is  a  distinction  be- 
tween a  nuisance  and  an 
easement.     No   right   can  be 


gained  by  continuing  a  public 
nuisance  ;  "  and  Sturges  v. 
Bridgman  (11  Ch.  D.  852  ;  48 
L.  J.,  Ch.  785 ;  41  L.  T.  219) 
has  now  settled  that  the  right 
cannot  be  acquired  under  the 
Prescription  Act ;  it  is  there- 
fore very  doubtful  if  it  can  be 
acquired  at  all  except  by  some 
express  or  implied  agreement 
between  the  parties  concerned. 
In  Mounsey  v.  Ismay  (3  H.  & 
C.  486 ;  34  L.  J.,  Exch.  52 ; 
12  L.  T.  27),  the  Court  said 
that  a  right,  to  be  "  an  ease- 
ment," within  the  meaning  of 
sect.  2  of  the  Prescription  Act, 
must  be  a  right  of  utility  and 
benefit,  but  this  can  hardly  be 
said  of  noise.  If,  however,  a 
noise  has  been  submitted  to 
for  a  considerable  time,  it  is 
very  probable  that  the  Court 
would  not  restrain  it  by 
injunction.  Gaunt  v.  Finney, 
L.  R.,  8  Ch.  8 ;  42  L.  J.,  Ch. 
122. 

(g)  (1891)  1  Ch.  658;  60 
L.  J.,  Ch.  345  ;  64  L.  T.  438. 

Qi)  (1893)  3  Ch.  48  ;  62 
L.  J.,  Ch.  963 ;  69  L.  T.  208. 
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p.  II.     in  Proud  v.  Price  (i)  and  Crisp  v.  Martin(j)  that  a  right 
beet,  l.      to  a  pew  jg  ]U)t  inciU(je(j  jjj  it.     In  Lerhmon  v.  ]\'<Ll>(k) 

it  was  held  that  a  right  to  have  brandies  of  trees  over- 
Trees  over-  hanging  or  roots  penetrating  a  neighbour's  soil  could  not 
be  acquired  by  prescription.  In  this  case  the  statement  of 
claim  and  the  judgments  no  doubt  referred  to  prescription 
generally,  both  at  common  law  and  under  the  Act,  and  the 
words  "  or  other  easements"  in  the  second  section  were 
not  specially  alluded  to,  but  if  claimed  under  the  Act  at 
all,  such  a  right  could  only  have  been  claimed  under  those 
general  words. 

Support.  At   variance   with    these   judgments    is   that    of   Lord 

Selborne,  L.  C,  in  the  case  of  Angus  v.  Dalton  (I),  which 
was  an  action  relating  to  a  right  to  lateral  support.  It  is 
difficult  to  see  in  what  way  a  right  to  lateral  support 
differs  from  a  right  to  uninterrupted  wind  over  the  sur- 
rounding country.  The  right  is  equally  burdensome 
and  extensive,  and  the  enjoyment  is  just  as  difficult  to 
prevent,  or,  it  might  be  said,  the  prevention  of  the  enjoy- 
ment is  equally  impracticable  by  any  reasonable  means,  and 
in  either  case  it  is  unreasonable  to  presume  a  grant. 
His  Lordship  said  :  "  From  the  view  which  I  take  of  the 
nature  of  the  right  of  support — that  it  is  an  easement  not 
purely  negative,  capable  of  being  granted,  and  also  capable 
of  being  interrupted — it  seems  to  me  to  follow  that  it  must 
be  within  the  second  section  of  the  Prescription  Act  ('2  &  3 
Will.  IV.  c.  71),  unless  that  section  is  confined  (as  Sir 

(i)  62  L.  J.,  Q.  B.  490;  68  lords,  but  was  concurred  in  by 

L.  T.  682.  Lord  Coleridge,  and  followed 

(j)  2  P.  D.  15.  in  Lemaitre  v.  Davis,  19  Ch. 

(fc)  (1894)  3  Ch.  1 ;  63  L.  J.,  D.  281 ;  51  L.  J.,  Ch.  173  ;  40 

Ch.  570  ;  70  L.  T.  712  :  (1895)  L.  T.  407.    Lord  Davey  also 

A.  C.  1 ;  64  L.  J.,  Ch.  205  ;  expressed     his     concurrence 

71  L.  T.  647.  with    this    opinion    of   Lord 

(Z)  6  App.  Cas.    740  ;     50  Selborne  in  Simpson  v.  Cor- 

L.  J.,  Q.  B.  689  ;  44  L.  T.  844.  poration    of     Godmanchestcr, 

This  judgment  was  not  iden-  (1897)  A.  C.  696  ;  66  L.  J.,, 

tical  with  those  of  the  other  Ch,  770  ;  77  L.  T.  409. 
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William  Erie  in  Webb  v.  Bird  appears  to  have  thought)  to     Chap.  11. 


rights  of  way  and  rights  of  water.  The  opinion  to  that  . 
effect  expressed  by  that  eminent  judge  was  not  necessary 
for  the  decision  of  Webb  v.  Bird,  nor  can  I  perceive  that 
any  concurrence  in  it  was  expressed  by  Justices  Willes  and 
Byles,  who  agreed  in  the  decision.  The  point  then  deter- 
mined (as  I  understand  it)  was  that  a  claim  to  have  free 
access  for  all  the  winds  of  heaven  to  the  sails  of  a  windmill 
was  too  large  and  indefinite  in  its  nature  to  be  acquired  by 
use,  or  to  be  capable  of  interruption  within  the  meaning  of 
the  second  section  of  the  Prescription  Act.  That  deter- 
mination I  assume  to  have  been  correct.  But  I  do  not 
think  it  possible,  without  a  degree  of  violence  to  the 
express  terms  of  the  Act,  for  which  neither  its  context  nor 
its  policy  (as  expressed  in  the  preamble)  affords  any  justi- 
fication, to  restrict  the  operation  of  the  second  section  to 
'  the  descriptions  of  easements  therein  specified — namely, 
the  right  to  a  way  or  watercourse.'  The  expressed  policy 
of  the  Act  is  large  and  general ;  it  is  to  prevent  claims  of 
prescription  from  being  defeated  by  showing  a  commence- 
ment within  time  of  legal  memory.  Why  should  not  this 
extend  to  other  easements  besides  ways  and  water  rights, 
and  lights  which  (by  the  third  section)  are  specially  pro- 
vided for  and  exceptionally  favoured  ?  In  terms  the 
second  section  extends  to  every  claim  which  could  '  be 
lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant  to  any  way  or  other  easement,  or  to  any  water- 
course or  the  use  of  any  water  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water.'  The  interjection 
of  the  words  '  or  other  easement '  between  '  ways '  and 
'  watercourses  '  may  seem  singular  ;  but  I  cannot  think 
that  they  ought,  therefore,  to  be  reduced  to  silence  or 
arbitrarily  limited.  If  any  explanation  of  the  place  in 
which  they  occur  is  necessary,  it  may,  I  think,  be  found  in 
the  separate  mention  which  follows  of  '  land  '  and  '  water.' 
Reddendo  singula  singulis,  the  words,  as  it  seems  to  me,  may 
be  read  thus: — '  Anv  way  or  other  easement  to  be  enjoyed 

p  2 


Sect.  1. 
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Chap.  II.     or  derived  upon,  over,  or  from  any  land,  or  any  water- 
_ ,  course,  or  use  of  water  to  be  enjoyed  or  derived  upon,  over, 


or  from  any  water.'  So  reading  them  they  would  include 
(unless  there  is  something  else  in  the  statute  to  exclude 
it — and  I  find  nothing)  the  easement  of  support."  The 
case  of  Partridge  v.  Scott  (///)  may  perhaps  also  be  cited  as 
an  authority  that  a  right  to  support  is  ordinarily  within 
the  meaning  of  the  section  ;  the  right  claimed  could  not 
be  so  established  in  that  particular  case,  as  the  question 
was  not  raised,  but  some  expressions  seem  to  favour  the 
view  that  a  right  to  support  is  included  in  the  expression, 
"  or  other  easements." 

Pollution  of  A  right  to  pollute  the  air  might  well  be  considered  an 
easement  not  included  in  the  second  section  of  the  Act, 
yet  the  judgment  of  the  Courts  seems  to  be  the  other  way. 
Pollution  may  undoubtedly  be  resisted  by  reasonable 
means — that  is,  by  an  action  for  damages  or  an  injunction, 
but  still  a  right  to  pollute  the  air  is  not  at  all  analogous 
to  a  right  of  way  or  a  right  to  a  watercourse ;  it  is  not  a 
right  to  be  exercised  "  upon  or  over  the  surface  of  the 
servient  tenement,"  according  to  the  foregoing  interpre- 
tation of  the  statute  in  Webb  v.  Bird  above  cited,  and 
therefore  such  a  right  ought  not  to  be  considered  an 
"  easement  "  within  the  meaning  of  the  Act ;  but  yet  it 
may  be  inferred  from  the  language  used  in  the  reports 
that  on  several  occasions  the  Courts  have  thought  other- 
wise. In  Bliss  v.  Hall  (n)  it  was  held  that  the  common 
law  right  to  purity  of  air  remained  until  an  adverse  right 
to  pollute  it  had  been  acquired  by  user  for  twenty  years  ; 
and  in  Flit/lit  v.  Thomas  (o),  in  which  a  right  to  pollute 
air  was  claimed  under  the  second  section  of  the  Act,  it 
was  said  that  to  establish  the  right,  the  polluting  smells 

(m)  3  M.  &  W.  220 ;  7  L.  J.,  (n)  4  Bing.  N.  C.  1S3  ;  7 

N.   S.,    Exch.    101.     Hide   v.  L.  J.,  N.  S.,  C.  P.  122. 
Thornborough,   2  Car.   &   K.  (o)  10  A.  &  E.  590  ;  8  L.  J., 

250.  N.  S.,  Q.  B.  337. 
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must  be  shown  to  have  passed  to  the  plaintiff's  land  for     (hap.  II. 

twenty  years.     A  similar  opinion  was  expressed  by  Lord      '  ec  ' L_ 

Romilly,  M.  R.,  in  Crump  v.  Lambert  (p),  in  which  case 
liis  Lordship  said  : — "  It  is  true  that  by  lapse  of  time,  if 
the  owner  of  the  adjoining  tenement,  which  in  case  of 
light  or  water  is  usually  called  the  servient  tenement,  has 
not  resisted  for  a  period  of  twenty  years,  then  the  owner 
of  the  dominant  tenement  has  acquired  the  right  of 
discharging  the  gases  or  fluid,  or  sending  smoke  or  noise 
from  his  tenement  over  the  tenement  of  his  neighbour." 

These  decisions  and  dicta  do  not  satisfactorily  settle 
the  meaning  of  the  Prescription  Act.  If  the  judgment  of 
Lord  Selborne  in  Angus  v.  Dalton  had  been  the  judgment 
of  the  House  of  Lords,  the  question  as  to  the  meaning  of 
"  other  easements  "  in  the  Act  wrould  have  been  set  at 
rest ;  but  it  was  not,  and  no  other  member  of  the  House 
touched  the  point  except  Lord  Blackburn,  who  then 
avoided  it.  Hall,  V.-C,  has  since  followed  Lord 
Selborne's  view  in  his  judgment  in  Lemaitre  v.  Davis, 
but  it  is  questionable  if  this  will  be  enough  to  upset  the 
law  as  it  was  decided  in  Webb  v.  Bird,  Mounsey  v.  Ismay, 
and  the  otheV  cases  cited  above. 

An  easement  can  be  acquired  under  the  second  section  Easement 
of  the  Prescription  Act  only  if  it  is  enjoyed  for  a  purpose  ^S^^pr»fit 
contemplated  by  that  section  ;  thus,  proof  of  user  to  turn  &  prendre. 
cattle  into  a  lane  cannot  establish  an  easement  under  the 
second  section  of  the  Act,  if  obtaining  pasturage  (which 
is  a  profit  a  prendre)  was  the  object  of  the  user  (q). 

Watercourses  are  the  next  class  of  easements  mentioned  ••  Water- 
in  the  second  section  of  the  Act.     The  ambiguity  in  the  CL 
meaning  of  this  word  has  been  already  pointed  out  (r), 
where  it  was  shown  that  it  may  mean,  according  to  the 
context,  either  the  bod}r  of  moving  water  of  a  stream,  the 

( p)  L.  R.,  3  Eq.  409.  K.  B.  145. 

(q)  Bailey  v.   Appleyard,  8  (r)  Ante,  p.  80. 

A.  &  E.  161 ;  7  L.  J.,  N.  S., 
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Chap.  II.  bed  or  channel  in  which  the  water  flows,  or  an  easement 
Sect-  1-  in  connection  with  the  water.  In  the  Prescription  Act, 
the  word  appears  to  relate  to  easements  claimed  in 
connection  with  the  moving  water  of  streams ;  it  is 
distinguished  from  the  use  of  water,  and  certainly  does 
not  mean  the  soil  under  or  bed  of  the  stream.  In  Wright 
v.  Williams  (s)  it  was  determined  that  the  word  "  water- 
course "  in  the  Act  includes  a  right  to  pour  water  over 
the  land  of  another  person,  and  that  case,  as  well  as 
Carlyon  v.  hovering  {t),  shows  that  a  right  to  pollute  the 
wrater  of  streams  by  pouring  in  filthy  matter  or  rubbish, 
is  also  a  right  to  a  watercourse  within  the  meaning  of  the 
Act.  It  has  also  been  decided  that  a  right  to  have  water 
which  would  have  flowed  down  to  particular  land, 
diverted,  so  as  to  prevent  it  coming  there,  is  a  right  to  a 
watercourse  under  the  Act  (u). 

■■  l'*e  of  The  use  of  water  is  the  only  remaining  easement  men- 

tioned in  the  second  section  of  the  Act.  This  probably 
means  rights  to  take  water  for  consumption  or  similar 
use,  and  not  rights  to  use  the  water  of  streams  as  it  flows — 
for  instance,  to  turn  a  mill — for  that  would  be  a  right  to 
a  watercourse. 

Light.  It  will  be  observed  that  the  words  of  the  third  section 

of  the  Prescription  Act,  which  refer  to  rights  to  light 
only,  differ  materiall}-  from  those  of  the  second  section  (r). 
The  effect  of  this  peculiar  form  of  words  is  to  place  the 
acquisition  of  rights  to  light  by  prescription  upon  a 
totally  different  footing  from  the  acquisition  of  other 
easements  under  the  Act  ;  but,  as  to  this,  more  will  be 
said  later  on  (w). 

(s)  1  M.  A:  W.  77  ;  5  J..  J.,  party,  L.  It.,  0  Q.  B.  578  ;  40 

N.  S.,  Exch,  107.  L.  J.,  Q.  B.  293  ;  25  L.  T.  239. 

(t)  I  E.&  X.  784  ;  20  L.  J.,  (v)  See  ante,  p.  205. 

Exch.  251.  (ir)  See  post,  Section  2,  title 

(u)  Mason     v.    Shrewsbury  "Liuiit." 
and   Hereford  Railway  Com- 
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In  one  respect  the  words  of  the  third  section  of  the  Chap.  II. 
statute  are  the  same  as  those  of  the  second  :  in  each  frect-  L 
the  easement  is  required  to  have  been  actually  enjoyed  Actual  enjoy- 
for  the  full  period  named,  without  interruption,  and  this 
gave  rise  to  a  peculiar  contention  in  the  case  of  Flight  v. 
TJiomas(x),  which  was  carried  to  the  House  of  Lords. 
Light,  in  that  case,  had  been  enjoyed  uninterruptedly  for 
nineteen  years  and  a  part  of  the  twentieth  year :  before 
the  twentieth  year  expired,  the  enjoyment  was  interrupted, 
and  the  interruption  was  continued  until  the  expiration 
of  the  twentieth  year,  when  an  action  was  brought  by  the 
claimant  of  the  right  against  the  obstructor,  and  the 
question  was  whether  an  easement  had  been  acquired.  It 
is  clear  that,  when  the  obstruction  first  commenced  no 
action  could  have  been  maintained,  for  there  had  not  been 
twenty  years'  enjoyment  of  the  light,  and  no  right  had 
been  acquired.  When  the  twenty  years  had  expired,  and 
the  action  was  brought,  it  was  contended  by  the  obstructor 
that  no  right  had  been  acquired,  for  that  the  light  had 
not  been  actually  enjoyed  for  the  full  period  of  twenty 
years,  without  interruption,  as  required  by  the  Act ;  but 
it  was  replied  that  the  fourth  section  of  the  Act  states 
that  "  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  Act  unless  the 
same  shall  have  been  submitted  to,  or  acquiesced  in,  for 
one  year,"  and  that,  as  the  action  had  been  commenced 
before  the  interruption  had  continued  for  one  year,  the 
use  of  the  light  must  be  taken  to  have  continued,  and  to 
have  been  actually  enjoyed,  notwithstanding  the  inter- 
ruption in  fact ;  and  this  was  the  view  taken  by  the  Court. 
A  similar  case  has  more  recently  arisen,  in  which  the 
principle  of  the  decision  in  Flight  v.  Thomas  was  followed. 
The  enjoyment,  however,  in  that  case  had  not  even  con- 
tinued up  to  one  year  before  the  commencement  of  the 

(x)  11  A.  &  E.  088  ;    10  L.  J.,  Exch.  529  :  8  CI.  &  F.  231  ; 
West,  G71. 
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Chap.  IE.  action,  but  as  the  interruption  in  fact  had  not  been 
St'Lt-  L  acquiesced  in,  the  prescriptive  period  was  held  to  have 
run  (//).  Though  this  may,  perhaps,  he  the  hest  inter- 
pretation of  these  somewhat  conflicting  clauses  of  the 
.statute,  a  peculiar  result  follows — namely,  that  for  all 
practical  purposes  an  easement  can  he  acquired  after 
nineteen  years'  enjoyment  only,  or  even  less,  although 
the  Act  expressly  requires  actual  enjoyment  for  the  full 
'period  of  twenty  years  {£). 

ace  to  There  are  some  easements  of  an  intermittent  character — 
enjoyment.  that  is,  easements  which  are  used  only  at  times,  and  not 
continuously,  such  as  rights  of  way,  rights  to  take  water, 
or  a  right  to  pour  water  down  a  drain — and  the  question 
has  arisen  whether  they  can  be  acquired  under  the  second 
section  of  the  Prescription  Act,  if  the  user  only  takes  place 
at  long  intervals.  The  statute  requires  actual  enjoyment 
without  interruption  for  the  full  period  of  twenty  years, 
and  this  condition,  it  is  said,  is  not  satisfied  unless  there  is 
user  in  the  first  year  and  at  least  once  in  each  year  of  the 
prescriptive  period.  Hollins  v.  Verney  (a)  was  an  action 
for  trespass,  and  the  defence  was  a  right  of  way.  It 
appeared  that  the  way  in  question  was  a  private  road 
belonging  to  the  plaintiff,  which  passed  by  the  side  of  a 
wood  belonging  to  the  defendant.  There  was  a  gate 
leading  from  the  wood  to  the  road.  Various  parts  of  the 
wood  were  cut  in  rotation  extending  over  fifteen  years,  but 

Glover v. Coleman, L. R.,  prescriptive  period  lias  fully 

10  C.  P.  108  ;  44  L.  J.,  C.  P.  run. .  Governors  of  Bridewi  11 

Go'  ;    31  L.  T.  Gtt-4.     Acquies-  Hospital  v.  Ward;  Lock,  Bow- 

cence  in  an  interruption,  and  den  and  Company,  (»2  L.  J., 

what  is  sufficient   to  negative  Ch.  270 ;  68  L.  T.  212.     Lord 

the  idea  of  acquiescence,  will  Buttcrsea  v.  Commissioners  of 

be    considered    later   in   this  Sewers  for  the  City  of  London, 

chapter.  (1895)  2  Ch.  70S;  65   L.  J., 

(«)  Nevertheless,  the  Court  Ch.  51  ;  73  L.  T.  L16. 

will  not,  during  the  twentieth  (a)  11  Q.  B.  D.  715;    53 

vear,  restrain   the  erection  of  L.  J.,  Q.  B.  30:  13  Q.  B.  D. 

a  building  which  will  inter-  304  ;  53  L.  J.,  Q.  B.  430  ;  57 

fere  with  the  right  when  the  L.  T.  753. 
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the  cutting  was  not  annual.     The  evidence  proved  user  of     Chap.  II. 

the  road  for  carting  away  the  wood  in  the  year  in  which  __: ! 

the  action  was  hrought,  fifteen  years  before,  and  again 
fifteen  years  before  that  date,  and  between  these  intervals 
the  road  was  at  times  stopped  up.  It  was  held  that  this 
user  was  not  sufficient  to  satisfy  the  statute,  and  that  no 
easement  had  been  acquired.  Lord  Coleridge,  C.  J.,  said 
that  it  had  been  contended  at  the  Bar  that,  although  the 
right  had  not  been  actually  enjoyed,  or  used  for  the  pre- 
scribed period,  yet  it  was  such  a  right  as  might  subsist 
without  being  actually  exercised,  and  that  if  it  had  been 
exercised  from  time  to  time,  partly  before  and  partly 
after  the  period  of  twenty  years  had  begun  to  run,  the 
statutory  requirements  would  be  satisfied  ;  but  he  was  of 
opinion  that  that  contention  was  not  well  founded,  and 
that  in  case  of  a  right  claimed  under  the  Prescription  Act 
the  words  of  the  Act  must  be  complied  with,  which  could 
only  be  done  when  there  is  shown  to  exist  an  actual,  real, 
physical,  and  positive  enjoyment  without  interruption  for 
the  full  period  of  twenty  years.  In  this  case  the  judges 
seemed  rather  to  base  their  decision  on  the  fact  that  there 
was  no  proof  of  user  in  the  first  of  the  twenty  years,  so  as 
to  give  a  starting-point  from  which  to  count,  although 
there  was  evidence  of  user  some  years  before ;  but  Lord 
Coleridge,  C.  J.,  quoted  Baron  Parke's  words  in  Lowe  v. 
Carpenter  (b),  as  embodying  the  true  rule  of  law,  when  he 
said  that  the  statute  cannot  be  taken  to  apply  to  cases 
Avhere  "  the  rights  mentioned  in  it  are  used  at  intervals  of 
two  or  three  years,  for  in  such  cases  a  party  could  not 
acquiesce  for  one  year  under  the  fourth  section  of  the  Act 
if  the  act  or  matter  is  done  onty  at  intervals  of  two  or 
three  years."  If  this  is  the  true  construction  of  the  Act, 
many  easements  of  an  intermittent  character  must,  in  all 
probability,  be  lost,  not  because  there  has  not  been  an 
annual  user,  but  because  of  the  impossibility  of  proving  it. 

(6)  0  Exch.  825  ;  20  L.  J.,  Exch.  374. 
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p.  ii.  There  must  be  many  cases  in  which  it  is  impossible  to 
'■  prove  that  there  has  not  been  one  year  out  of  twenty  in 
which  the  right  has  not  been  exercised,  and  in  which  it 
would  require  a  bold  man  t<>  pledge  his  oath  to  the  fact. 
The  same  view  of  the  Act  is  expressed  by  I irett,  L.  J.,  in 
the  case  of  Earl  de  la  Warr  \.  Miles  (c),  whenhesaid  : — 
"But  then  it  was  said  that  even  if  this  right  had  been 
exercised  at  the  commencement  of  the  sixty  years,  it  was 
not  shown  that  it  had  been  exercised  during  the  whole  of 
them.  I  think  it  is  necessary  for  the  defendant  to  show 
that  he  had  exercised  the  right  year  by  year,  and  if  he 
failed  to  give  satisfactory  evidence  that  he  had  done  these 
things  during  some  part  of  the  intermediate  period,  in  my 
opinion  lie  would  not  prove  that  which  lies  upon  him 
under  the  statute.  If,  therefore,  it  had  been  shown  that 
instead  of  cutting  this  litter  by  his  own  servants  he  had 
submitted  to  that  which  was  alleged — namely,  to  the  fact 
of  tramps  or  gipsies  or  people  who  were  undoubtedly  tres- 
passers cutting  the  fern  on  their  own  account  and  appro- 
priating it  to  themselves,  if  he  or  his  predecessors  had 
bought  it  from  those  people,  as  buying  from  them  that 
which  they  had  a  right  to  sell — if  it  could  have  been 
shown  that  he  had  done  that  for  a  year  or  two  years  with- 
out cutting  any  litter  dining  that  year  or  those  two  years 
by  his  own  servants  at  all,  I  should  have  thought  that 
there  would  be  a  gap  made  in  the  user  for  sixty  years." 

It  is  difficult  to  reconcile  the  decision  in  Hollim  v. 
Vernei/  with  that  in  Glover  v.  Coleman  (d),  in  which  the  light 
to  some  windows  had  been  actually  blocked  out  by  a  build- 
ing for  thirteen  months  before  the  action,  and  therefore 
there  could  have  been  no  actual  enjoyment  for  twenty  years; 
or  with  that  of  Carr  v.  Foster  {(hi),  which  was  referred 
to  in  the  case,  and  in  which  Lord  Denman,  C.  J.,  said — 
"It  appears  to  me  that  in  a  right  of  this   nature,  where 

(c)  17  Ch.D.  535  :  50  L.  J.,  L.  J.,  C.  P.  66 ;  31  L.  T.  684. 
Ch.  754;   11  L.  T.  187.  (dd)  3  Q.  B.  581 ;  11  L.  J., 

,/    L.  R..10C.P.  L08;  44      Q.  B.  284. 
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there  cannot  be  continuous  actual  enjoyment,  the  question     Chap.  II. 

is  whether  the  right  has  been  substantially  enjoyed  for  the  — . L_l 

requisite  period  "  ;  or  with  Law  son  v.  Langley  (e),  in  which 
a  right  of  way  was  claimed  after  forty  years'  user,  when 
evidence  of  user  both  within  and  beyond  the  period  was 
offered,  but  user  at  the  exact  distance  of  forty  years  could 
not  be  given.  Lord  Denman,  C.  J.,  said — "  Surely  the 
user  fifty  years  ago  was  some  evidence  as  to  the  state  of 
things  at  the  distance  of  forty  "  ;  and  Littledale,  J.,  said — 
"  If  evidence  of  user  beyond  forty  years  were  to  be  excluded, 
it  might  be  that  after  the  case  had  been  established  as  far 
as  thirty-eight  years  back  a  discontinuance  of  proof  might 
occur  as  to  the  two  or  three  preceding  years,  and  the  party 
might  fail  because  he  was  unable  to  carry  his  case  on 
without  going  to  the  distance  of  fortv-one."  It  is  difficult 
to  see  why  it  is  necessary  that  user  should  be  proved  in 
the  first  year  of  the  twenty,  if  it  is  clear  from  the  evidence 
that  the  right  had  been  exercised  antecedently  to  that  date 
and  had  not  been  abandoned.  Unless  it  is  necessary  to 
prove  user  in  each  year,  why  is  not  evidence  of  user  for 
thirty  years  satisfactory  proof  of  user  for  twenty,  even 
though  actual  proof  of  user  in  the  first  or  in  each  year  of 
the  twenty  cannot  be  given  ?  The  period  of  twenty  years, 
to  satisfy  the  statute,  is  not  to  be  counted  from  any  par- 
ticular act  of  user,  but  it  is  to  be  reckoned  backwards  from 
the  date  of  the  commencement  of  an  action.  If  the  user 
had  to  be  reckoned  forwards  from  some  act,  it  is  clear  that 
it  would  be  necessary  to  prove  an  act  of  user  at  the  right 
time  from  which  to  start ;  but  it  seems  hard  to  believe  it 
necessary  to  prove  an  act  of  user  at  the  time  from  which 
the  period  is  to  be  reckoned  to  have  commenced  in  the 
manner  prescribed  in  the  Act.  To  require  proof  of  user  in 
the  first  year  of  the  twenty  may,  too,  lead  to  an  absurdity. 
Suppose  an  action  for  trespass,  and  defence  a  right  of  way, 
and  suppose  the  evidence  should  fail  to  prove  an  act  of 

(e)  4  A.  &  E.  890  ;  C  L.  J.,  N.  S.,  K.  B.  271. 
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user  twenty  years  before  the  date  of  the  writ,  but  should 
be  sufficient  to  prove  it  twenty-one  years  before  that  time  ; 
— ace*  »rding  to  the  decision  in  1  loll  in*  v.  I  rerney  the  defence 
would  fail  ;  but  if  the  plaintiff  had  not  submitted  to  the 
user  so  long  and  had  brought  his  action  one  year  earlier 
the  defence  would  have  been  substantiated  and  the  right 
maintained.  Thus  the  plaintiff  by  his  delay  and  neglect 
of  his  interests  for  the  additional  year  would  prevent  a 
right  which  would  have  been  acquired  against  him  if  he 
had  been  more  vigilant  and  had  brought  his  action  a  year 
earlier,  which  seems  rather  absurd  and  contrary  to  the 
principle  that  vigilantibus,  non  dormientibusjurasubveniunt. 

Except  in  the  case  of  rights  to  light,  the  Prescription 
Act  d«>es  not  preclude  easements  from  being  claimed  and 
acquired  by  prescription  at  common  law  (/)  ;  it  is  there- 
fore a  common  practice,  when  it  is  doubtful  whether  the 
evidence  in  a  cause  will  support  a  claim  under  the  Act, 
to  claim  an  easement  by  immemorial  enjoyment,  as  well 
as  under  the  Act.  It  has  been  determined,  however,  that 
in  the  case  of  a  right  to  light,  the  Act,  owing  to  the 
peculiar  wording  of  the  third  section,  has  had  the  effect 
of  abolishing  the  common  law  title  by  prescription  and 
establishing  that  that  right  can  now  only  be  acquired  by 
prescription  under  the  statute.  In  his  judgment  in  the 
House  of  Lords,  in  the  case  of  Tapling  v.  Jones(g)f  the 
Lord  Chancellor  (Lord  Westbury)  said  that  the  right  to 
what  is  called  "an  ancient  light"  now  depends  upon 
positive  enactment:  that  it  is  matter  juris  positivi,  and 
does   not   require  and    therefore  ought  not  to  be  rested 


(/)  Eolford  v. 
5  Q.  1'..  584;  13 
1  1."'.  Simpson  v 
of(  rodmanchester 
837;  73  L.T.  90 
l"i  rney,  per  I ■>>> 
C.  J.,  11  Q.  B. 
L.  -I..  Q.  1'..  30. 
Glover,  L.  K..,  10 


Hankinson,  L.  J.,  Ch.  523 ;  32  L.  T.  345. 

L.  J.,  Q.  B.  In  the  latter  decision,  which 

( Corporation  related  to  a  right  to  light,  the 

,  lil  L.  J.,Ch.  Lords  Justices  made  no  dis- 

.     Hull i us  v.  tinction     between    rights    to 

d   Coleridge,  lighl  and  oilier  easements  in 

I '.   715  ;  53  this  respect. 

Aynesley  v.  (g)  11  H.  L.  C.  290;     34 

CI.'.  2-:;;    II  L.  J.,C.  P.  342;  12  L.T.  555. 


ACQUISITION    BY    PRESCRIPTION.  221 

on  any  presumption  of  grant  or  fiction  of  a  licence  having  chap.  II. 
been  obtained  from  the  adjoining  proprietor.  His  Lord-  Sect-  L 
ship  thought  that  it  would  be  found  that  error  in  some 
decided  cases  had  arisen  from  the  fact  of  the  Courts 
treating  the  right  as  originating  in  a  presumed  grant  or 
licence.  It  will  be  remarked  that  the  concluding  part 
of  the  second  section  of  the  Act  is  similar  to  the  third 
section,  and  enacts  that  when  ways,  or  the  other  ease- 
ments mentioned  in  the  earlier  part  of  the  section,  have 
been  enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible.  It 
therefore  seems  to  follow,  for  the  reason  given  by  Lord 
VTestbury,  that  the  effect  of  that  clause  is  to  render 
easements  of  way,  watercourse,  and  use  of  water,  which 
have  been  enjoyed  by  any  person  claiming  right  thereto, 
for  the  full  period  of  forty  years,  incapable  of  being 
claimed  by  prescription  at  common  law,  though  they  may 
be  so  claimed  if  only  used  for  twenty  years. 

A  point  which  naturally  suggests  itself  for  consideration  Legalisation 
is,  that  the  user  of  a  future  easement  in  the  land  of  the  ^yg^gep1'1 
servient  owner  must  be  a  series  of  trespasses  until  the  when  the 
period  of  prescription  is  completed,  and  therefore   that  prescription 
the  servient  owner  may  sue  for  the  series  of  trespasses,  nas  expired, 
although  a  prescriptive  title  has  been  acquired  when  the 
actions  are  commenced.     This,  however,  is  not  so  in  the 
case  of  easements  acquired  under  the  Prescription  Act, 
whatever  may  be  the  case  if  they  are  acquired  by  prescrip- 
tion at  common  law  only.     This   point  was  raised  and 
decided  in  Wright  v.  Williams  (Ii),  in  which  case  it  was 
determined  that  the  statute  intended  to  confer,  after  the 
periods  of  enjoyment    therein  mentioned,   a  right  from 
their  first  commencement,  and  to  legalise  every  act  done 
in  the  exercise  of  the  right  during  their  continuance. 

Another  reason  may  also  be    given  why  the  servient 

Qi)  1  M.  &  W.  77  ;  5  L.  J,  X.  S.,  Exch.  107. 
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owner  could  not  sue.  The  theory  of  the  law  is,  not  that 
the  easement  springs  into  existence  on  the  completion  of 
the  twenty  years'  user,  but  that  such  user  proves  the 
previous  existence  of  a  lost  grant.  The  grant  is  presumed 
to  have  been  made  long  before,  and  the  user  to  have  been 
enjoyed  lawfully  under  the  grant.  Therefore  the  user 
was  no  trespass.  The  twenty  years'  user  is  merely  the 
evidence  which  raises  the  presumption  of  the  grant,  which 
anything  less  is  incapable  of  doing.  Until  the  twenty 
years  have  expired,  therefore,  an  action  will  lie  for 
trespass,  because  the  acts  are  'prima  facie  trespasses,  and 
the  user  is  not  sufficient  to  prove  the  contrary  ;  but  imme- 
diately after  the  twenty  years  there  is  sufficient  evidence 
to  prove  that  the  acts  during  that  period  were  lawful. 

[nchoate  The  nature  of  the  interest  of  a  possible  future  dominant 

,[„  owner  in  an  expected  easement  was  incidentally  raised  in 
Ptive  the  case  of  Greenliab/li  v.  Brindley  (*).  The  vendor  of 
property  had  not  disclosed  to  a  purchaser  that  he  had 
entered  into  an  agreement  whereby  the  enjoyment  of  light 
to  the  windows  of  the  house  sold  was  not  to  run  under 
the  Prescription  Act  for  the  acquisition  of  a  right  to 
light.  The  action  was  for  specific  performance  of  the 
agreement  to  purchase  the  house,  which  the  purchaser 
declined  to  complete,  as  he  could  not  acquire  the  ease- 
ment, and  four  years  were  lost ;  but  it  was  pointed  out 
that  by  suppression  of  the  fact  of  this  agreement  the 
purchaser  had  lost  nothing,  for  that  there  is  no  such 
thing  as  an  inchoate  easement  during  the  period  of  the 
prescriptive  user  of  which  the  purchaser  had  been 
deprived,  and  that  during  this  period  he  merely  has  a 
possibility  of  gaining  an  easement  and  nothing  more, 
which  is  a  thing  of  no  value. 

(i)  (1901)  2   Ch.  324;    70  Ch.  270;  68  L.  T.  212.    Lord 

L.    J.,    Ch.    710;    84     L.   T.  Battersea  v.  Commissioners  of 

763.     Governors  of  Brideicell  Savers  for  the  City  of  London, 

Hospital  v.  Ward,  Lock,  Bow  (1895)  2  Ch.  708;  65  L.  J., 

den  and  Company,  62  L.  J.,  Ch.  81  ;  73  L.  T.  116. 
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At  common  law  the  owner  of   land  in  fee  can  alone     Chap.  IE. 
claim  an  easement  by  prescription  in  his  own  right — all [ 


other  persons  must  prescribe  in  his  name,  and  show  the  Prescription 
x  7  ,  .  .  at  common 

derivation  of  their  title  from  him  (j);  thus,  a  tenant  for  law  by  owners 

years  must  prescribe  in  right  of  his  landlord,  the  tenant  U1  fee  y- 
in  fee  (k).  The  Prescription  Act,  however,  made  a  great  Under  Pre- 
alteration  in  this  respect,  for  it  is  enacted  in  the  fifth  scriPt,on  Act- 
section,  that  "  in  all  pleadings  to  actions  of  trespass,  and 
in  all  other  pleadings  wherein  before  the  passing  of  this 
Act  it  would  have  been  necessary  to  allege  the  right  to 
have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed 
for  and  during  such  of  the  periods  mentioned  in  this  Act 
as  may  be  applicable  to  the  case,  and  without  claiming 
in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now 
usually  done."  It  will  be  observed  that  the  words  of  this 
section  merely  refer  to  the  mode  of  pleading  and  claiming 
easements  ;  they  do  not  enable  an  occupier  to  acquire  an 
easement  for  himself  independently  of  the  owner  in  fee. 
The  easement  is  acquired  for  the  benefit  of  the  dominant 
tenement,  and  becomes  appurtenant  thereto  into  whatso- 
ever hands  it  passes  ;  and  the  grant  which  is  presumed 
to  have  been  made  in  every  case  of  prescription  under  the 
second  section  of  the  Act,  is  presumed  to  have  been  made 
to  the  owner  in  fee,  just  as  it  is  in  cases  of  prescription  at 
common  law,  and  not  merely  to  the  occupier  in  whose 
name  the  claim  is  made  (I). 

But  it  has  been  established  b}r  a  series  of  decisions  Prescription 
that  rights  to  light,  which  are  provided  for  in  the  third  ij,'r]lt  ~ 
section  of  the  Act,  depend  for  prescription  upon  the  words 
of  that  section  alone,  and  not  upon  any  presumption  of 

(j)  Holback  v.  Warner,  Cra  Ad.  Ca.  152.     Dawny  v.  Cash- 

Jac.  665.     Staples  v.  Ha/don,  ford,  Carth.  432. 

2  Ld.  Ravm.  922.     Smith  v.  (I)  Kilgourv.Gaddes,  (1904) 

Morris,  Fort.  340.  1  K.  B.  457  ;   73  L.  J.,  K.  B. 

(fc)  Large    v.    Pitt,  Peake,  233  ;  90  L.  T.  604. 
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p.  II.     grant,  and   that   occupiers  of  a  dominant  tenement  can 

'  now  prescribe  in  their  own  right  only,  and  thus  acquire 

the  easement  independently  of  the  owner  in  fee  and  even 

against  him  in  other  land  belonging  to  him.     This  will 

be  more  fully  discussed  hereafter. 

.  fnr  The  Prescription  Act,  having  fixed  particular  periods 

of  time  during  which  easements  must  have  been  used  in 
-under  order  that  a  prescriptive  title  may  be  acquired  under 
the  Act,  also  laid  down  certain  rules  for  computing 
those  periods,  to  which  it  is  now  proposed  to  direct 
attention. 

Section  i.  By  the  fourth  section  of  the  Act,  it  is  enacted  that 

Is  to  be  "each  of  the  respective    periods   of   years  hereinbefore 

from  "some  mentioned  shall  be  deemed  and  taken  to  be  the  period 

sm}.  "  next   before  some  suit  or  action   wherein   the   claim   or 

Q. 

matter  to  which  such  period  may  relate  shall  have  been, 
or  shall  be,  brought  into  question." 

om  the        In  this  section  it  will  be  observed  that  the   periods  of 
usei-  required  by  the  Act  are  to  be  periods  next  before 
act-  some   suit   or  action.     Some   difficult}'  has  arisen  from 

this  enactment,  and  it  has  been  contended  that  it  could 
not  have  been  meant  that  this  expression  should  be  taken 
literally,  but  that  the  intention  must  have  been  that  the 
periods  should  be  computed  from  the  time  of  some  act 
committed  adversely  to  the  easement  claimed.  It  was 
determined,  however,  that  the  Act  must  be  construed 
literally  (m).  The  peculiar  effect  of  this  clause  in  the  Act 
is  that,  however  long  an  easement  is  enjoyed  uninter- 
ruptedly, no  prescriptive  title  can  be  acquired,  unless  an 
action  or  suit  is  commenced  by  the  servient  owner  against 
the  dominant  owner  for  trespass  by  using  the  easement, 

(m)  Wright  v.   Williams,  1      7  A.  &  E.  698  ;  7  L.  J.,  N.  S., 
.M.  &  W.  77;  5  L.  J.,  X.  S.,     K.  B.  68. 
Exch.  107.     Richards  v.  Fry, 
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or  by  the  dominant  owner  against  the  servient  owner  for     (hap.  II. 

•some  act  by  which  the  use  of  the  easement,  to  which  he ,s<!('  •    • 

had  at  the  time  really  no  legal  right,  was  obstructed. 
The  position  of  the  dominant  owner  before  the  action  is 
brought  is  explained  by  Parke,  B.,  in  Ward  v.  Robins  (n)} 
thus: — "  Such  enjoyment,  in  order  to  give  a  right  under 
that  statute,  must  be  up  to  the  time  of  the  commencement 
of  the  suit,  not  up  to  the  time  of  the  act  complained  of; 
and,  consequently,  an  enjoyment  for  twenty  years  or 
more  before  that  act  gives  only  what  may  be  termed 
an  inchoate  title,  which  may  become  complete  or  not  by 
an  enjoyment  subsequent,  according  as  that  enjoyment 
is  or  is  not  continued  to  the  commencement  of  the  suit. 
This  apparent  absurdity,  arising  from  a  strict  construction 
of  the  Act,  has  already  been  fully  considered  by  this 
Court,  in  the  case  of  Wright  v.  Williams,  and  the  literal 
interpretation  adhered  to,  the  Court  intimating  its  opinion 
that  the  mischief  of  such  a  construction  was  rather 
apparent  than  real;  and  the  decision  in  that  case  was 
fully  approved  of,  and  acted  upon,  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Richards  v.  Fry." 

The  next  thing  to  be  remarked  is,  that  the  periods  are  Meaning  of 
,  ,    .     „  .,  , .  3  •        some  suit  or 

to  be  next  before  some  suit  or  action  ;  ana  a  question  action 

arose,  in  construing  this  clause,  whether  the  Act  intended 

that  user  for  the  requisite  period   should   be   shown  to 

have  immediately  preceded  each   suit  or  action  in  which 

the  right  was  brought  in  question,  or  whether  it  meant 

any  one  suit  or  action — that  is,  either  a  suit  or  action  then 

pending,  or  one  in  which  the  right  had  been  brought  in 

question  on  a  former  occasion.     The  point  was  argued  in 

the  case   of  Cooper  v.  Hubbuck(o),   when  Williams,  J., 

differed  in  opinion  from  the  rest  of  the  Court,  he  thinking 

(n)  15M.&W.237.  Myman  77  L.  J.,  Cli.  154;  98  L.  T. 

v.Vanden  ] ia-yh ,  {VdUl )  2  Ch.  478. 

516.;  76  L.  J.,  Ch.  554  ;  97         (o)  12  C.  B.,  X.  S.  456;  3] 

L.  T.  297  :  (1908)  1  Ch.  1(17  ;  L.  J.,  C.  P.  323 ;  6  L.  T.  826. 

e.  Q 
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Chap.  II.     that  in  every  action  the  period  must  be  proved  to  have 

,Sect-  L      been  next  before  that  particular  action  ;  but  the  other 

judges    (Erie,    C.  J.,   Willes   and    Byles,    JJ.)    were    of 

opinion  that  it  is  sufficient  if  the  period  preceded  some 

former  suit  or  action. 

Dsei  must  be       Lastly,  it  is  to  be  observed  on  this  section  that  the  user 

is  required  to  be   next  before  a  suit  or  action  ;  and  with 

some  suit  or  i 

action.  reference  to  this,  it  has  been  determined  that  the  statute 

intends  that  actual  user  must  be  shown  to  have  continued 
to  within  one  year  of  the   commencement  of  a  suit  or 
action.     In  the  case  of  Parker  v.  Mitchell  {}>),  evidence 
was  given  of  user  of  a  way  from  a  period  of  fifty  years 
till  within  four  or  five  years  before   the   commencement 
of  the  action,  and  it  was  held  that  this  evidence  was  not 
sufficient  to  establish  an  easement.     Lord   Denman  ex- 
pressed an  opinion  that  absence  of  evidence  of  user  for 
two  days  before   the   commencement  of  the  action  would 
not  prevent  the  acquisition  of  an  easement,  because  that 
period  is  less  than  a  year.     The  case  was   only  argued 
on  a  motion  for  a  rule,  which  was  refused,  and  no  formal 
judgment  was  given.     In  Lowe  v.  Carpenter  (q),  the  user 
was  proved  to  within  fourteen  months  of  the  action  ;  and 
on  the  authority  of  Parker  v.  Mitchellit  was  decided  that 
the  evidence  was  insufficient.     It  was  said  by  Patteson,  -I., 
at  Nisi  Prius,  that  the  decision  in  Parker  v.  Mitchell  was 
not  satisfactory   to   his  mind  ;  but    Parke,  B.,  with  the 
concurrence  of  the  other  judges,  said   that  he  was  by  no 
means  satisfied  that  Parker  v.  Mitchell  was  wrong,  and 
the  decision  in  that  case  was  followed  by  the  Court. 

\u  such  rules       It  will  be  understood  that  these  rules  for  computation 
uw°mn of  prescriptive  periods  depend  entirely  on  the  phraseology 

( p)  11  A.  &  E.  788  ;  9  L.  -1 .,  Coleman,  L.  R.,  10  C.  P.  1 08  ; 

N.  S.,  Q.  B.  194.  44  L.  J.,  C.  P.  60 ;  31  L.  T. 

{q)  6  Exch.  825;  20  L.J,  684. 
Exch.  374.     But  see  Glover  v. 
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of  the  Prescription  Act,  and  apply  only  to  cases  of  ease-     Chap.  II. 


Sect.  1. 


ments  claimed  under  it ;  to  establish  an  easement  by 
prescription  at  common  law  it  is  not  essential,  though  it  is 
of  course  desirable,  to  produce  evidence  of  user  within  the 
last  year  before  action  (r). 

The  sixth  section  of  the  Prescription  Act  enacts  that     Section  6. 

"  in  the  several  cases  mentioned  in,  and  provided  for,  by  N"  PresamP- 

1  /  tion  ol  user 

this  Act,  no  presumption  shall  be  allowed  or  made  in  to  be  made. 
favour  or  support  of  any  claim  upon  proof  of  the  exercise 
or  enjoyment  of  the  right  or  matter  claimed  for  any  less 
period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  this  Act,  as  may  be  applicable 
to  the  case  and  to  the  nature  of  the  claim." 

Several  cases  have  arisen  as  to  the  meaning  of  this 
clause,  one  of  which  is  Carr  v.  Foster  (s) — an  action  for 
disturbance  of  a  right  of  common.  To  rights  of  this  kind, 
acquired  under  the  first  section,  the  sixth  section  of  the 
Act  applies  equally  with  easements  acquired  under  the 
second  and  third  sections,  and  the  case  is  therefore  an 
authority  on  the  law  relating  to  easements.  The  enjoy- 
ment of  the  right  was  proved  to  have  continued  for  nearly 
forty  years  before  the  commencement  of  the  action,  the 
Act  in  the  case  of  commons  requiring  enjoyment  for 
thirty  years.  It  appeared,  however,  that  about  eighteen 
years  before  the  action  the  owner  of  the  dominant  tene- 
ment, having  no  cattle,  made  no  use  of  the  right  for  a 
period  of  two  years.  It  was  urged,  in  opposition  to  the 
claim,  that  the  Act  required  actual  enjoyment  during  the 
whole  period,  which  was  not  proved,  and  that  by  reason 
of  the  sixth  section,  no  presumption  oi'  enjoyment  during 
the  two  years  could  be  made  ;  but  it  was  held  that  the 
evidence  was  sufficient  to  support,  the  right,  Lord  Den- 
man,  C.  -I.,  in  his  judgment,  saying  that  "  section  6  enacts 

(r)  Darling  v.  Clue,  4  F.  &  Q.B.D.715;  53L.  J.,Q.B.30. 
K  329.  Rollins  v.  Verney,  (s)  3  Q.  13.581;  11  L.  J., 
Ver  Lord   Coleridge,  C.J.,    11      Q.  B.  284. 

n  9, 
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chap.  II.     thatno  presumption  shall  be  made  in  favour  of  any  claim, 

':.ec  '— : —  on  proof  of  the   right   having  heen  exercised  for  a  less 

period  than  that  prescribed  by  the  Act  in  the  particular 
case.  But  that  provision  is  meant  only  to  encounter  pre- 
sumptions, from  an  exercise  of  the  right  during  such  an 
imperfect  period,  that  it  was  exercised  in  olden  times.  The 
effect  of  the  clause  is  that  a  claimant  proving  enjoyment 
for  less  than  the  specified  time  shall  not,  on  that  ground, 
carry  back  his  right  to  a  period  before  that  which  his 
proof  extends  to.  But  this  does  not  affect  the  mode  of 
proof,  and  where  actual  enjoyment  is  shown  before  and 
after  the  period  of  intermission,  it  may  be  inferred  from 
that  evidence  that  the  right  continued  during  the  whole 
time."  From  the  case  of  Lawson  v.  Langley  (t),  it  may 
be  inferred  that  the  sixth  section  of  the  Act  would  not 
preclude  a  jury  from  presuming  user  at  the  commence- 
ment of  the  prescriptive  period,  if  evidence  were  given  of 
user  a  little  before  and  again  after  the  prescriptive  period 
had  begun  to  run. 

The  sixth  section  of  the  Act,  forbidding  presumptions 
in  favour  of  a  claim  to  an  easement,  relates,  as  already 
said,  exclusively  to  the  cases  of  easements  claimed  under 
the  Act.  In  Bright  v.  Walker  (u),  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  said  :  "  Of  course  nothing 
that  has  heen  said  by  the  Court,  and  certainly  nothing 
in  the  statute,  will  prevent  the  operation  of  an  actual 
grant  by  one  lessee  to  the  other  jjroved  by  the  deed  itself, 
or  upon  proof  of  its  loss  by  secondary  evidence  ;  nor 
prevent  the  jury  from  taking  the  possession  into  considera- 
tion with  other  circumstances,  as  evidence  of  a  grant,  which 

(/i    1  A.  A-  I-'..  890;  6  L.  J.,  6th  section  of  the  Act,  seems 

N.    S.,  K.    B.   -71.      The   case  to    be  at    variance    with    this 

of     Hollins     v.     Verney    (II  principle.     This  decision  has 

Q  B  D.  715 ;  53  L.  J.,  Q.  B.  already   been  commented  on, 

;;<>•    13   Q.   B.   D.   304;    53  ante,  pp.  216— 220. 
L.  J.,  Q.   I'-.  430  ;    51    L.  T.         (u)  1  C,  M.  &  R.  p.  222  ;  3 

753),  in  which,  however,  no  L.  J.,  N.  S.,  Exch.  p.  255. 
reference   was    made    to   the 
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they  may  still  find  to  have  been  made,  if  they  are  satisfied     Chap.  II. 
that  it  was  made,  in  point  of  fact."  — — ! — 


A  dictum  of  Lord  Westbury's,  relating  to  this  section  of 
the  Act,  should  also  be  noticed  before  leaving  the  subject. 
Hi:-,  Lordship  is  reported  to  have  said  that  the  meaning 
of  the  section  seemed  to  be  that  no  presumption  or  infer- 
ence in  support  of  a  claim  should  be  derived  from  the 
bare  fact  of  user  or  enjoyment  for  less  than  the  prescribed 
number  of  years  ;  but  that  when  there  are  other  circum- 
stances in  addition,  the  statute  does  not  take  away  from 
the  fact  of  enjoyment  for  a  shorter  period  its  natural 
weight  as  evidence,  so  as  to  preclude  a  jury  from  taking 
it,  along  with  other  circumstances,  into  consideration 
as  evidence  of  a  grant  (/•).  From  the  concluding  words 
of  this  paragraph,  it  would  seem  that  Lord  Westbury 
intended  to  express  the  same  idea  as  that  of  Parke,  B., 
in  Bright  v.  Walker,  in  the  passage  above  quoted — viz., 
that  if  an  easement  is  claimed  under  the  Prescription  Act 
simply,  no  presumption  of  a  grant,  which  everyone  knows 
never  existed,  may  be  made,  unless  evidence  is  given  of 
user  for  the  full  period  required  by  the  Act;  but  that  if 
circumstances  exist  from  which,  coupled  with  a  certain 
amount  of  user,  it  may  be  reasonably  presumed  that  a 
grant  actually  teas  made,  the  Act  does  not  forbid  a  presump- 
tion of  such  a  grant  having  been  made  merely  because  the 
user  by  itself  would  have  been  insufficient  to  satisfy  the 
statute.  In  a  case  of  this  kind  the  title  to  the  easement 
would  not  be  prescriptive  at  all,  but  by  lost  grant. 

By  the   seventh   section   of  the   Prescription   Act  it  is      Section?. 

provided  that  "  the  time  during  which  any  person,  other-  Disability  of 
i  .  .  persons 

wise  capable  of  resisting  any  claim  to  any  of  the  matters  interested  in 

before  mentioned,  shall  have  been  or  shall  be  an  infant,  JSSjEiveSw. 

idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  lite, 

or  during  which  any  action  or  suit  shall  have  been  pending, 

(r)  Eanmer  v.  Chance,  I  D.,  J.  &  S.  p.  631;  3-1  L.  J.,  Ch. 
p.  416;  12  L.  T.p.  164. 
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Chap.  II. 

Sect.  1. 


Section  8. 

User  during 
terms  of  lit''' 

or  years  in 
the  servient 

tenement . 


Sections  7 
and  8 
similar  in 
purpose. 


Seel  ion  8  :— 
Meaning  of 
expres 


"  Other  C0B- 
venient  water 


ami  which  shall  have  been  diligently  prosecuted  until 
abated  by  the  death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  claim 
is  hereby  declared  to  be  absolute  and  indefeasible." 

By  the  eighth  section  it  is  enacted  that  "  when  any  land 
or  water,  upon,  over,  or  from  which  any  such  way  or  other 
convenient  watercourse  or  use  of  water  shall  have  been, 
or  shall  be,  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life  or  any  term  of 
years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  such  way,  or  other  matter,  as 
herein  last  before  mentioned,  during  the  continuance  of 
such  term,  shall  be  excluded  in  the  computation  of  the 
said  period  of  forty  years,  in  case  the  claim  shall,  within 
three  years  next  after  the  end  or  sooner  determination  of 
such  term,  be  resisted  by  any  person  entitled  to  any  rever- 
sion expectant  on  the  determination  thereof." 

The  seventh  and  eighth  sections  of  the  Act  have  a 
somewhat  similar  object — namely,  the  prevention  of  ease- 
ments being  acquired  under  the  Act  against  interested 
persons  who  are  physically  or  legally  incapable  of  re- 
sistance. 

With  regard  to  the  eighth  section,  two  curious  and 
important  points  were  raised  in  the  case  of  Laird  v. 
Briggs  (iv),  with  reference  to  the  meaning  of  the  expres- 
sions "  other  convenient  watercourse"  and  "reversion." 

With  regard  to  the  former,  it  will  be  observed  that  the 
eighth  section  contains  the  peculiar  phrase,  "  Any  such 
way,  or  other  convenient  watercourse,  or  use  of  water." 
This  is  evidently  a  mistake,  for  the  words  as  they  stand 
are  mere  nonsense.     Various  surmises  have   been  made 


(to)    16    Oh.    D.   4-10;     50      19   Ch.    D.    22;     15    U   T. 
L.J.,  Ch.  260;    13  L.  T.  632:      238. 
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as  to  the  intention  of  the  legislature  by  the  enactment  in     Chap.  II. 

question,  and  the  construction  to  he  put  on  the  words  has 

been  a  matter  of  doubt ;  but  if  the  words  of  the  section 
be  compared  with  those  of  the  second  section,  it  may 
readily  be  conceived  that  the  intention  was  to  use  the 
same  words  in  each,  and  that  the  sentence  was  intended  to 
be — any  such  way  or  other  easement  or  watercourse  or  use 
of  water. 

It  does  not,  however,  follow  that,  because  this  was  the 
evident  intention  of  the  legislature,  it  is  within  the 
province  of  the  Court  to  make  the  alteration  or  to  read 
the  Act  as  it  should  be  and  not  as  it  is.  In  the  case  of 
Laird  v.  Briggs,  above  mentioned,  the  interpretation  of 
this  phrase  in  the  Act  was  referred  to  by  the  Court  of 
Appeal.  Jessel,M.  R.,  said: — "  There  are  two  points  upon 
the  eighth  section  which  appear  to  me  to  deserve  veiy 
serious  consideration.  The  first  is  whether  we  can  alter 
the  word  '  convenient '  in  the  second  line  by  putting  in  the 
word  '  easement '  instead.  That  is  a  question  which  appears 
to  me  to  be  one  of  very  considerable  difficulty.  A  judge 
may  take  the  view  that  the  eighth  section  as  it  stands  is 
so  absurd  that  the  word  '  convenient  '  cannot  stand  there, 
but  that  does  not  quite  conclude  the  question  as  to  whether 
you  can  insert  another  word.  All  I  wish  to  say  is  that  I 
think  the  question  is  open  for  discussion,  and  it  must  not  be 
treated  as  concluded  by  the  judgment  of  Mr.  Justice  Fry 
upon  the  point."  What  this  judgment  was  is  unfortunately 
lost,  as  it  is  not  reported  at  all  in  the  Law  Reports,  and 
the  Law  Journal  only  says  that  Mr.  Justice  Fry,  when 
reading  the  section  of  the  Act,  paused  to  say — "  which 
word  '  convenient '  is,  I  understand,  not  unreasonably  sup- 
posed to  be  a  misprint  for  '  easement.'  "  As  the  construc- 
tion of  the  section  with  reference  to  the  meaning  of  this 
word  was,  in  the  estimation  of  the  Master  of  the  Rolls, 
deserving  of  such  very  serious  consideration,  it  is  unfor- 
tunate either  that  it  did  not  get  it,  or  that  the  reporters 
have  failed  to  report  the  learned  judge's  opinion.     The 
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Chap.  II.  case,  too,  was  one  eminently  suited  for  a  decision  on  the 
Sect-  *•  point,  as  the  easement  involved  was  neither  aright  of  way 
nor  of  watercourse,  and  therefore,  unless  it  could  he 
included  in  the  word  "  convenient,"  altered  to  "easement," 
it  is  difficult  to  see  how  the  section  of  the  Act  could  apply 
to  the  case  at  all.  The  right  claimed  was  to  place  bathing 
machines  on  the  foreshore  of  the  sea  at  Margate  in 
connection  with  a  bathing  establishment  on  the  adjoining 
land.  From  the  remark  of  the  Master  of  the  Rolls  it 
would  seem  that  Mr. -Justice  Fry  had  decided  that  the 
word  "  convenient"  must  he  read  "  easement,"  and  this 
appears  to  he  the  only  reading  which  is  at  once  sensihle 
and  consistent  with  the  second  section  ;  it  would,  there- 
fore, appear  only  reasonable  to  read  it  in  that  manner. 
Merely  to  reject  the  word  "convenient"  without  substi- 
tuting "  easement,"  or  rather  the  words  "  easement  or," 
would  be  to  restrict  the  clause  to  rights  of  way,  water- 
course, and  use  of  water,  which  could  hardly  have  been 
the  intention  of  the  legislature  (x). 

'•  Any  person  The  other  point  which  was  raised  in  the  case  of  Laird  v. 
■mv'n'vcr-  Bri998  lia(1  reference  to  the  meaning  of  the  last  clause  in 
sion."  the  section,  "  any  person  entitled  to  any  reversion  expectant 

on  the  determination"  of  any  term  of  life  or  years  exceed- 
ing three.  The  plaintiff  had  been  tenant  of  the  foreshore 
of  the  Manor  of  Minster,  in  Kent,  under  the  former 
Marquis  Conyngham,  Lord  of  the  Manor.  The  marquis 
had  an  estate  for  life,  and  died  in  1876,  being  succeeded 
(after  another  life  estate)  by  the  present  marquis.  The 
defendant  placed  bathing  machines  on  the  shore  in  connec- 
tion with  his  bathing  establishment  on  the  adjoining  land, 
and  claimed  a  prescriptive  right  to  do  so.  The  plaintiff 
replied  that  the  user  had  taken  place  during  the  life  estates 
of  the  two  preceding  marquises,  and  that  the  duration  of 

(x)  In  Walker  v.  Corporation  744)  the  word  "or"  in  sect.  89 
of  York  ((1906)  I  K.  B.  724  ;  of  the  Highway  Act,  1835,  was 
75  L.  J.,  K.  B.  413;  94  L.  T.      read  -and." 
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those  estates  must  be  excluded  from  the  computation  of  Chap.  II. 
the  prescriptive  periods.  The  question  was  whether  the  _ 
expression  "  any  person  entitled  to  any  reversion  "  meant 
only  the  person  who  took  the  entirety  of  the  reversion,  or 
whether  it  included  any  person  who  took  any  estate  part 
of  the  reversion — for  instance,  a  person  who  was  tenant 
from  year  to  year  under  the  reversioner.  Fry,  ■).,  decided 
that  the  latter  was  included  in  the  expression.  The  Court 
of  Appeal,  however,  decided  the  case  on  other  grounds, 
and  declined  to  give  any  opinion  on  the  meaning  of  the 
clause  under  consideration,  as  it  was  not  under  the  circum- 
stances necessary ;  and  expressly  declared  that  the  Court 
must  not  be  taken  to  agree  in  the  decision  of  Fry,  J. 
The  Master  of  the  Rolls  made  some  remarks  which 
have  an  important  bearing  on  the  interpretation  of  this 
section,  and,  indeed,  on  the  whole  Act  ;  for  he  said  that 
the  whole  of  the  section  and  of  the  Act  is  of  a  strictly 
technical  character  from  beginning  to  end,  and  as  far  as 
he  could  see  technical  words  were  used  in  their  proper 
technical  senses  ;  that  the  nature  of  the  rights  defined,  and 
the  nature  of  the  remedies  given,  were  all  technical  ;  and 
prima  facie  it  appeared  to  him  that  the  rule  applied  that 
technical  words  must  have  their  technical  meaning  given 
them  unless  there  is  something  in  the  context  to  overrule 
them  ;  and  with  regard  to  the  meaning  of  the  word  rever- 
sion, he  added,  that  a  reversion  in  law  is  not  a  remainder  Remainder 
(which  was  what  the  plaintiff  had  attempted  to  establish),  "^/V  "v 
and  that  he  was  not  prepared  to  say  that  he  could  find 
anything  in  the  nature  of  the  case  or  in  the  context  which 
would  allow  him  to  alter  the  meaning  of  the  word  "  rever- 
sion "  so  as  to  make  it  include  a  remainder.  The  meaning 
of  the  word  "  reversion "  in  the  Act,  and  the  question 
whether  it  included  a  remainder,  were  again  directly  raised 
in  the  case  of  Symons  v.  Leaker  (y),  when  the  opinion  of 
Jessel,  M.  R.,  was  confirmed,  and  it  was  decided  that  the 

(y)  15  Q.  B.  1>.  629;  54  L.  .1..  Q.  B.  480. 
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Chap.  II.     technical  expressions  in  the  Act  must  receive  their  technical 
>ect-  L      meaning,  and  that  meaning  only,  so  that  a  remainderman 

was  not  given  the  privilege  of  a  reversioner. 

Intervention         'I'he   seventh   and  eighth   sections  of  the  Act,  at  first 

ot  life  estate ;  sight,  appear  to  he  at  variance  with  the  fourth  :   in  the 

computation  ... 

of  period.         latter  the  period  is  required  to  be  next  before  some  suit 

or  action  ;  but  if  a  disability,  a  life  estate  or  a  term  of 
years,  intervenes,  and  the  time  during  its  continuance  is 
to  be  excluded  in  computing  the  period,  it  may  happen 
that  a  small  portion  of  the  prescriptive  period  only  can 
be  proved  to  have  been  next  before  the  action.  This 
difficulty  was  raised  in  the  case  of  Clayton  v.  Corby  (z), 
which  was  an  action  for  trespass,  in  answer  to  which  a 
prescriptive  right  to  dig  clay  was  set  up  under  the  first 
section  of  the  Act;  the  replication  alleged  the  inter- 
vention of  a  life  estate  in  the  servient  tenement,  and  the 
question  wras  whether  evidence  of  user  for  twenty-five 
years  before  the  creation  of  the  life  estate,  during  the  life 
estate,  and  for  six  years  after  the  life  estate  continuously 
down  to  the  commencement  of  the  action,  was  sufficient 
to  establish  the  right.  It  was  held  that  it  was,  for  that 
the  fourth  and  the  seventh  sections  ought  to  be  read 
together,  and  that  the  period  is  required  to  be  thirty 
years  next  before  action,  excluding,  in  the  computation  of 
those  thirty  years,  any  tenancy  for  life ;  and  that  the 
setting  up  of  a  life  tenancy  obliges  a  claimant  to  show 
thirty  years'  enjoyment,  either  wholly  before  the  tenancy 
for  life,  if  it  be  still  subsisting  at  the  commencement  of 
the  suit,  or  partly  before  and  partly  after,  if  it  be  ended. 

Continuity  of       Another  apparent  inconsistency  which  arises  from  the 

period.  seventh  and  eighth  sections  of  the  Act  is  the  breach  in 

the  continuity  of  user,  t<>  which  reference  will  again  be 

made,  caused  by  the  exclusion  of  the  times  mentioned  in 

those  sections  from  the  computation  of  the  prescriptive 

0)  2Q.  B.  813;  11  L.  J.,  Q.  B.  239. 
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period.     User,  not  only  to  satisfy  the  statute  but  also  for     Chap.  II. 

prescription  at  common  law,  must  be  continuous  ;   and  it      ^ec  '    ' 

may  be  urged  against  the   continuity  of  the   enjoyment,  Exclusion  of 

&  G  .    ,     e  ,.  period  <>f 

that  if  a  tenancy  for  life,  or  years,  or  a  period  of  disability  disability. 

intervenes,  the  time  during  the  continuance  of  which  is 
excluded  in  the  computation,  the  enjoyment  ceases  to  be 
continuous;  but  this  is  not  so,  for  the  effect  of  the 
seventh  and  eighth  sections  is  not  to  unite  discontinuous 
periods  of  enjoyment,  but  to  extend  the  period  of  con- 
tinuous enjoyment  by  so  long  a  time  as  the  tenancy  or 
disability  continues  (a). 

Curious  and  somewhat  remarkable  distinctions  are  Distinctions 
drawn  in  the  seventh  and  eighth  sections  of  the  Act,  the  in  secti0ns  7 
reasons  for  which  it  is  not  easy  to  see.  By  the  seventh  and  8- 
section  the  time  during  which  any  person  otherwise 
capable  of  resisting  a  claim — that  is,  the  servient  owner — 
to  any  of  the  matters  before  mentioned — that  is  to  say, 
profits  a  prendre  under  the  first  section,  or  any  way  or 
other  easement,  watercourse,  or  use  of  water  under  the 
second  section — shall  have  been  under  one  of  the 
disabilities  there  mentioned  is  to  be  excluded  in  the 
computation  of  the  thirty  years  for  a  profit  d  prendre,  or 
the  twenty  years  for  an  easement,  but  not  in  computing 
the  indefeasible  periods — that  is,  the  sixty  or  the  forty 
years.  It  is  therefore  possible  that  the  longer  indefeasible 
periods  may  run  out  before  the  shorter  periods  named  in 
the  Act.  Thus,  a  person  on  conclusion  of  a  disability 
may  be  entitled  to  resist  an  easement  on  the  ground  that 
the  twenty -year  period  has  not  run,  but  may  be  defeated  on 
the  ground  that  the  longer  period  of  forty  years  has  run. 
The  second  curious  distinction  made  is  that,  though  under 
the  seventh  section  the  periods  of  disability  are  only  to 
be  excluded  in  the  computation  of  the  shorter  periods, 
and  not  of  the  indefeasible  periods,  the  reverse  is  the 

(a)  Onley  v.  Gardiner,   4  M.  &   W.  496;    8  L.  J.,  X.   S., 
Excli.  102. 
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Chap.  II  casr  under  the  eighth  section.  The  third  distinction  is 
^ect-  *•  that,  though  terms  of  life  and  years  are  to  he  excluded 
in  the  computation  of  the  indefeasible  period  for  ways 
and  other  easements,  watercourses,  and  use  of  water,  they 
are  not  to  he  excluded  in  the  computation  of  the  inde- 
feasible periods  appointed  for  profits  d  prendre  and  the 
solitary  easement  of  light.  In  addition  to  this,  there  is 
a  curious  inconsistency  in  the  two  sections.  The  seventh 
section  says,  among  other  things,  that  the  time  during 
which  the  servient  owner  shall  have  been  tenant  for  life 
shall  he  excluded  in  the  computation  of  all  the  periods 
mentioned  in  the  Act,  except  those  appointed  for  acquisi- 
tion of  absolute  and  indefeasible  titles,  including  of  course 
the  forty  years  appointed  in  the  case  of  ways,  water- 
courses, and  use  of  water  ;  yet  the  eighth  section  says 
exactly  the  contrary,  and  that  terms  of  life  are  to  be 
excluded  in  the  case  of  the  forty  years  appointed  for  the 
acquisition  of  indefeasible  rights  under  the  second  section. 
These  remarkable  distinctions,  and  this  curious  (apparent) 
mistake,  do  not  seem  to  have  been  noticed  yet  in  the 
Courts.  The  legislature  had,  of  course,  the  power  to  make 
any  distinction  it  pleased,  and  it  is  not  necessary  for  the 
Courts  to  assign  a  reason  for  them;  but  the  difficulty 
about  the  exclusion  of  the  life  estate  may,  and  in  all 
probability  will,  be  raised  some  day  in  the  course  of 
litigation.  It  is  curious,  if  this  Act  was  so  technically 
drawn  as  Jessel,  INI.  R.,  seems  to  have  thought  (h),  that 
the  apparent  mistakes,  and  these  remarkable  distinctions, 
should  be  found  in  it. 

Exclusion  of         Some  doubt  arose,  in  consequence  of  the  decision  in 

terms  for  life   ^riaht  v.  Walker  (c),  whether  terms  for  life  and  for  years 

and  )  eai  s,  ■  . 

under  secti  m   ought  not  to  be  excluded  under  the  eighth  section  ot  the 

computing       A.ct  in  the  computation  of  periods  of  twenty  as  well  as 

periods  of        Gf  forty  years,  although  the  period  of  forty  years  is  alone 
twenty  years. 

(I)  Laird  v.  Briggs,  L9  Ch.         (e)  1  C,  M.  &  Efc.  211  ;  3 
L>.,  p.  34  ;  45  I..  T.  p.  2  LO.  L.  J.,  N.  S.,  Exch.  250. 
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mentioned  in  that  section  of  the  Act.    The  passage  which     <  'hap.  II. 
gave  rise  to  this  doubt  is  in  the  judgment  of  Parke,  B. 


Alter  quoting  the  section,  he  said  : — "  It  is  quite  certain 
that  an  enjoyment  of  forty  years  instead  of  twenty,  under 
the  circumstances  of  this  case,  would  have  given  no  title 
against  the  bishop,  as  he  might  dispute  the  right  at  any 
time  within  three  years  after  the  expiration  of  the  lease  ; 
and  if  the  lease  for  life  be  excluded  from  the  longer  period 
as  against  the  bishop,  it  certainly  must  from  the  shorter." 
The  point  was  fully  argued,  however,  in  the  subsequent 
case  of  Palk  v.  Skinner  (</),  when  it  was  determined  that 
the  express  mention  of  forty  years  excludes  the  twenty 
years'  enjoyment,  and  shows  that  the  section  is  only 
applicable  to  the  period  of  forty  years.  Of  the  case  of 
Bright  v.  Walker  it  was  said  by  Lord  Campbell,  C.  J., 
that  when  property  examined  it  appears  that  the  Court 
of  Exchequer  was  not  required  to  give  any  opinion  upon 
the  effect  of  the  eighth  section,  and  that  it  was  quite  clear 
in  that  case  that  the  right  set  up  was  negatived  under  the 
seventh  section,  and  that  that  was  the  ratio  decidendi 
upon  which  the  Court  proceeded. 

The  above  are  the  special  rules  of  the  Prescription  Act  The  character 

as  to  the  duration  of  user  required  for  the  acquisition  of  the  same  ,u 

ea.><-ments  under  the  Act  and  the  mode  of  computing  the  common  law 

.  .     and  under  the 

periods  there  mentioned  ;  but  it  must  always  be  borne  in  statute. 

mind  that  the  purpose  of  the  Act  was  merely  to  shorten 
the  periods  of  enjoyment  required  for  the  acquisition  of 
easements  in  certain  cases  ;  it  was  not  the  intention  of  the 
legislature  to  alter  the  character  of  prescriptive  user,  and 
the  same  characteristics  are  required  for  the  user  that  an 
easement  may  be  acquired  under  the  Act  as  for  the  user 
by  which  an  easement  can  be  acquired  by  prescription  at 
common  law.  The  Act,  moreover,  expressly  declares  in 
the  second  section  that  all  claims  to  easements  made  there- 
under may  be   defeated  in  any  way  (except  by  showing 

(d)  18  Q.  B.  568  ;  22  L.  J.,  Q.  B.  27. 
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Chap. 
Sect. 


that  the  easement  whs  first  enjoyed  at  some  time  prior  to 
the  periods  therein  mentioned)  by  which  the  same  would 
have  been  liable  to  be  defeated  at  common  law.  It  there- 
fore becomes  essential  to  inquire  what  are  the  requisite 
characteristics  of  the  user  that  an  easement  may  be 
acquired  by  prescription  at  common  law,  and  to  ascertain 
by  what  means  prescriptive  titles  may  be  defeated  other- 
wise than  by  showing  the  commencement  of  the  user. 


No  prescrip- 

t ion  at  vari- 
ance with  a 
-rant. 


No  easement  can  be  acquired  by  prescription  if  it  would 
be  inconsistent  with  an  actual  and  existing  grant  made 
by  the  same  person  from  whom  a  grant  would  have  to  be 
presumed  to  support  the  prescriptive  right   or  his  pre- 
decessor in  title  of  the  servient  estate.     This  proposition 
scarcely  needs   demonstration,   for  it   is  plain  that  if   a 
man  grants  a  right  he  cannot  nullify  or  curtail  that  grant 
by  another,  and  therefore  no  such'  adverse  grant  can  be 
presumed.   A  case,  however,  came  before  the  Privy  Council 
on  appeal  from  the  Isle  of  Man  which  seems  to  be  some- 
what at  variance  with  this  principle,  and  it  is,  therefore, 
deserving  of  notice.     It   appeared  that  in  1761  the  re- 
spondent's predecessors  in  title  bought  of  the  appellant's 
predecessors  some  land  on  which  they  were  to  erect  "  a 
mill  or  otherwise  an  instrument  wherewith  to  plate  iron, 
and  likewise  a  smithy,"  and  the  appellant's  predecessors 
in  title,  who  retained  the  adjoining  land,  engaged  to  keep 
the  water  of  a  watercourse  in  the  retained  land  "  continuing 
to  the  dam  that  was  then  intended  to  be  made  at  the  upper 
end  of  the  land  for  the  use  of  the  plating  mill,"  so  that  it 
was  contended  that  the  intention  was  only  to  supply  the 
water  for  the  purposes  of  the  mill  while  used  as  a  plating 
mill   and   the   smithy.     In  process  of  time  the  mill  was 
altered,  and  the  water  was  used  for  various  and  varying 
purposes,  and  at  length  for  forty  years  to  the  year  1838 
for  a  brewery.     From  that  date  till  1849,  when  the  bank 
confining  the  water  in  its  course  broke  down,  no  use  was 
made  of  the  stream,  though  it  still  flowed  to  the  old  spot. 
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On  the  bank  breaking  down,  the  respondent  entered  the     Chap.  II. 
appellant's  land  and  repaired    it,    when    the    appellant, 
opposing  the  respondent's  claim  of  right,  broke  down  the 
repaired  bank  again.     The  deed  of  1761  was  produced  to 
show  that  the  right  was  limited  by  the  grant  to  user  for  a 
plating  mill  and  smithy  only.     The  Privy  Council,  how- 
ever, thought  that,  whatever  might  have  been  originally 
intended,  the  user  that  had  taken  place  for  such  a  great 
length  of  time  in  applying  the  water  was  sufficient,  under 
the  law  of  the  Isle  of  Man,  to  give  the  respondent  a  pre- 
scriptive right ;  and  it  was  said  that  it  must  be  admitted 
that  there  had  been  plenty  of  opportunity  for  the  appellant 
to  interfere  and  restrict  the  right,  if  any  such  right  of 
restriction  existed.     It  was  quite  clear  that  if  the  grantor 
had  restricted  the  right  of  the  use  of  the  water  to  a  par- 
ticular purpose  only,  and  the  grantee  had  used  it  for  other 
purposes  than  those  mentionedin  the  grant,  and  the  grantor 
had  stopped  the  water  from  flowing  there  at  all,  he  would 
have  been  justified ;  but  as  he  chose  to  lie  by  for  fifty 
years  it  was  then  too  late  for  him  to  sa}'  that  the  right  had 
not  been  acquired^).      It  maybe  said  as  to  this  decision 
that  the  right  claimed  to  have  been  acquired  by  prescrip- 
tion was  not  adverse  to,  but  rather  an  enlargement  upon, 
the  right  originally  granted  by  the  deed,  and  therefore 
that  it  was  not  adverse  to  the  grant ;  and  this  apparently 
is  so,  the  right  granted  being  to  use  the  water  for  a  plating 
mill,  and  the  right  claimed  being  to  use  it  for  all  purposes  ; 
but  it  is  clear  from  the  judgment  that  the  Privy  Council 
did  not  decide  the  case  upon  that  ground,  but  simply  upon 
the  ground  that  as  the  grantor  did  not  choose  to  keep  the 
user  within  the  limits  of  the  grant,  the  grant  would  not 

e)  Toli'iD      v.     Stowell,     '.)  ancient  charter,  was  involved 

Moore,   1'.  ( !.   71.     A  similar  in  the  case  of  Corporation  of 

principle,    relative1    to   a    pre-  Penryn    v.  Best,   3    Excli.  D. 

scriptive  right  ton  market,  if  292;    18  L.  J.,  Exch.  L03;  38 

not  at  variance  with,  certainly  L.  T.  805. 
not   in   conformity    with,   an 
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Chap.  II.     by  itself  prevent  an  enlarged  or  an  adverse  right  being 
'  ec  '    ' acquired  by  prescription. 


Noprescrip-         As  no  easement  can  be  acquired  by  prescription  if  it 

tion  at  van-     -would  be  inconsistent  with  an  actual  and  existing  grant 
ance  wnh  a  . 

prescriptive     made  by  the  presumed  grantor  of  the  prescriptive  right, 

so  neither  can  an  easement  be  acquired  by  prescription  if 

it  would  be  at  variance  with  another  existing  prescriptive 

right.     The  reason  for  this  is  similar  to  the  reason  for  the 

former  proposition.      To  support  a  prescriptive  right  a 

grant  must  be  presumed,  but  as  a  man  cannot  make  a 

grant  in  derogation   of  another  grant  already  made   by 

him,   so   a  grant   cannot   be   presumed  in   derogation   of 

another  presumed  grant.     A  different  reason  was  given  in 

Aldred's  case  for  this,   but  however  good  that  may  have 

been,  the  other  is  sufficient.     In  Aldred's  case  (/),   the 

Court  of  King's  Bench  determined  that    "  when  a  man 

has  a  lawful  easement  or  profit  by  prescription  from  time 

whereof,  &c,   another   custom   which  is  also  from   time 

whereof,  &c,  can't  take  it  away,  for  the  one  custom  is  as 

ancient  as  the  other  ;  as  if  one  had  a  way  over  the  land  of 

A.  to  his  freehold  by  prescription  from  time  whereof,  &c, 

A.  can't  allege  a  prescription  or  custom  to  stop  the  said 

way."     It  has  already  been  pointed  out,  however,  that  an 

easement  of  an  inconsistent  character  may  be  acquired 

subordinate  to  an  easement  already  existing. 

Prescription         An  easement  at  variance  with  a  natural  right  can  be 
variance  with  aC(lun-e^   Dy  prescription,   for   a  natural  right   does  not 

a  natural         originate  from  a  grant,  and  in  this  particular  consists  one 
right.  .  .... 

of  the  points  of  distinction  between  natural  rights   and 

easements  ;  but  in  order  that  an  easement  at  variance  with 

the  natural  rights  of  another  person  may  be  acquired  by 

prescription,  the  user  by  which  it  is  acquired  must  have 

affected    the   use   the    other   has   made    of    his    natural 

(/)  9      Coke's      Rep.      58.      Garth.    110.      Wynstanley  v. 
Spooner    v.   Day,    Cro.    Car.      Lee,  2  Sw.  333. 
432.       Murgatroid     v.    Law, 
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rights,  or  his  power  to  use  them ;  for  in  the  absence  ofthi  1 1. 

qo  presumption  of  a  grant  of  the  right  can  be  implied (g).  . ' 


Whether  an  easement  is  capable  of  heing  acquired  by  No  prescrip- 
prescription  depends  in  every  case,  except  rights  to  lighl 
and  other  easements  declared  by  the  Act  to  be  absolute  can  be 
and  indefeasible,  upon  the  possibility  of  presuming  or 
implying  a  grant,  for  it  must  always  be  remembered  that 
title  by  prescription  is  founded  upon  the  presumption  of 
a  grant  having  been  originally  made  by  the  owner  of  the 
servient  to  the  owner  of  the  dominant  estate  ;  if,  there- 
fore, it  is  shown  that  from  an}'  cause  no  grant  could  have 
been  made,  no  presumption  of  the  kind  can  arise,  and 
the  claim  will  be  defeated.  There  are  a  variety  of  ways 
by  which  this  presumption  can  be  rebutted,  and  these 
will  now  be  considered  in  succession.  It  has  already  been 
observed  that  the  Prescription  Act,  owing  to  the  peculiar 
form  of  the  third  section,  introduced  an  exception  to  the 
general  rule  iu  cases  of  rights  to  light  claimed  by  prescrip- 
tion, and  that  that  section  had  the  effect  of  abolishing 
claims  to  light  by  prescription  at  common  law.  In  addi- 
tion to  this  it  had  the  effect  of  removing  the  necessity  for 
presuming  a  grant  to  support  claims  to  rights  to  light  by 
prescription  under  the  Act,  as  explained  in  Tapling 
v.  Jones  (li),  in  the  House  of  Lords,  in  which  it  was 
determined    that    the    right    to    light    since    the    statute 

(g)  Sampson   v.   Hoddinott,  principle,  but  upon  the  statute. 

1   0.  B.,  X.  S.  590;  26  L.  J.,  1  do  not  understand  the  statute 

C.  P.  148.  to  have  made  any  difference. 

(h)  11  H.  L.  C.  290;    34  I  onlv   read    the  statute    as 

L.  J..C.P.  342  ;  12  L.T.555.  meaning  this  (and  I   believe 

In    Lanfranchi   v.   Mackenzie  it    has     been     uniformly    so 

(L.  R.,  4  Eq.  421 ;  36  L.  J.,  read),     that    there     was     no 

Ch.  518  ;  16  L.  T.  111).  Matins,  absolute    period    theretofore, 

V.-C,  said  :     "  Mr.  Glasse  has  but  now  the    period  is  fixed 

referred  me  to  a  case  of  Tap-  at  twenty  years."  .  .  .  "The 

ling  v.  Jones,  and  has  argued  cases  since  that  statute  have 

that  it "  (i.e.,  the  right  to  light)  proceeded     upon    the    same 

"now    depends    not    on   the  principle  as  before." 
common   law,  or  the   ancient 
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(hap. 
Sect. 


II. 
1. 


Evidence  in 
denial  of  such 
grant  as  a 


Easement 
must  have 
i"  en  capable 
of  being 
granted, 


"  depends  upon  positive  enactment,  that  it  is  matter  juris 
positivi,  and  does  not  require  and  therefore  ought  not  to  be 
rested  on  any  presumption  of  grant  or  fiction  of  a  licence 
having  been  obtained  from  the  adjoining  proprietor." 

The  curious  fiction  of  law  that  a  grant  is  to  be  presumed 
to  have  been  made  wherever  there  has  been  user  of 
sufficient  duration  to  found  a  prescriptive  right,  gives 
rise  to  the  question  whether  direct  evidence  may  be  given 
that  there  never  was  a  grant.  When  a  claim  is  made 
by  prescription  at  common  law  it  is  scarcely  conceivable 
that  evidence  of  this  kind  could  be  found,  for  the  grant 
is  presumed  to  have  been  made  before  living  memory ; 
but  when  the  claim  is  made  under  the  Prescription  Act 
it  must  frequently  be  easy  enough  to  bring  the  evidence 
of  living  persons  to  prove  that  there  never  was  a  grant. 
Whether  such  evidence  is  receivable  must  at  present  be 
considered  a  moot  point ;  but  as  the  same  arguments 
appear  to  apply  to  this  question  as  to  the  question  of  the 
admissibility  of  such  evidence  when  the  claim  is  by  lost 
grant,  which  has  already  been  discussed  at  length,  it  is  not 
necessary  to  enter  upon  them  again  now,  but  the  reader 
is  referred  to  the  previous  pages  where  the  subject  is 
discussed  (i).  It  ma}r,  however,  be  fairly  asked  if  the 
presumption  of  a  grant  may  be  rebutted  indirectly  in  the 
cases  now  to  be  noticed,  why  may  it  not  be  rebutted  directly 
by  any  person  who  can  say  positively  that  there  never 
was  such  a  grant  ? 

Xo  presumption  of  a  grant  of  an  easement  claimed  by 
prescription  can  be  made  if  the  easement  is  of  such  a 
nature  that  it  was  incapable  of  being  the  subject  of  a 
grant ;  but  the  fact  that  the  grant  of  the  easement  would 
have  entirely  deprived  the  owner  of  the  servient  tenement 
of  all  the  benefit  of  his  land  is  not  material,  for  it  might 
still  have  been  granted  (J). 


(i)  Ante,  p.  173. 

(j)  Carlyon  v.  Lovering, 


IT.  &  N.  784 
251. 


26  L.  J.,  Exck. 
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A.  grant  cannot  be  presumed  if.  an  actual  grant  would     Chap.  n. 

have   been  void  by  reason  of  an  Act  of  Parliament  (A). 

It  is  not,    however,  essential  for   this  purpose  that  the  No 

t  ."ii  adversely 
Act  should  prohibit  the  grant  or  the  easement  in  express  to  a  statute. 

terms  ;  it  is  sufficient  to  prevent  the  acquisition  of  a  pre- 
scriptive right  that  the  grant  would  have  been  at  variance 
with  the  purpose  of  the  Act.  Thus,  in  the  case  of  the  Roch- 
dale <  'dual  Co.  v.  Radcliffe  (/),  a  canal  had  been  made  under 
the  provisions  of  certain  Acts  of  Parliament,  and  power 
was  given  to  all  mill-owners  within  a  specified  distance 
to  supply  their  engines  with  water  for  the  sole  purpose  of 
condensing  steam,  the  water  after  use  to  be  returned  to 
the  canal.  The  action  was  brought  for  taking  water  for 
other  purposes  than  condensing,  and  a  claim  of  right  to 
use  the  water  for  those  purposes  was  set  up  under  the 
Prescription  Act.  It  was  decided,  however,  that  the  claim 
could  not  be  allowed,  as  the  company  was  established  to 
make  a  canal  for  the  public  benefit,  and  when  it  was  made 
all  the  Queen's  subjects  were  to  have  the  right  of  using  it, 
paving  toll ;  that  it  became  a  turnpike  road,  which  could 
only  be  kept  in  repair  by  maintaining  in  it  the  quantity 
of  water  necessary  for  floating  barges  ;  that  the  prescrip- 
tive claim  was  a  claim  by  supposed  grant  to  take  more 
water  than  was  allowed  by  the  Act,  whatever  the  conse- 
quences might  be  to  the  navigation  ;  that  if  the  company 
had  actually  made  a  grant  of  the  water  in  the  terms  of 
the  plea,  such  a  grant  would  have  been  ultra  vires  and  bad, 
and  therefore  that  the  right  could  not  be  acquired  by 
prescription.     There  may  be  cases,  however,  in  which  a 

(k)  Mill    v.    Commissioners  Guaranteed  Manure  Company 

of  the  New  Forest,  IS   C.  B.  v.  Donald,  4    H.  &  N.  S;   28 

GO;  25  L.  J..  C.  P.  212.  L.  J.,  Exch.  185.     Neaverson 

(I)  18  Q.  B.  287  ;  21  L.  J.,  v.  Peterborough  Rural  District 

Q.  B.  297.     Staffordshire  and  CounciL  (1901)  1  Ch.  22;   70 

Worcestershire     Canal    Com-  L.  J.,  Ch.  35  ;  SSL.  T.  196  : 

pany    v.    Birmingham    Canal  (1902)   2   Ch.  557;   71   L.  J., 

(  Wpany,  L.  R.,  1  H.  L.  254  ;  Ch.  37S ;  SG  L.  T.  738. 
35  L.  J.,  Ch.   757.     National 
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(.'Imp.  II.     grant  limited,  so  as  not  to  be  at  variance  with  an  Act,  may 
"ect-  1-      be  presumed,  and  in  such  cases  a  limited  easement  may  be 
acquired  by  prescription. 

It  is  open  to  question  whether  the  fact  that  a  statute 
has  extinguished  certain  easements  at  a  particular  date 
will  or  will  not  prevent  the  acquisition  of  similar  ease- 
ments at  a  future  time  under  the  Prescription  Act,  unless 
the  statute  also  prohibited  future  grants  of  those  rights  ; 
for  it  may  be  said  that  in  the  absence  of  any  such  pro- 
hibition, there  is  no  reason  why  a  jury  may  not,  after 
the  full  period  of  user  required  by  the  Act,  presume  a 
grant  to  have  been  made  subsequently  to  the  statute  (m)  ; 
but  when  it  is  considered  that  the  Act  was  passed  only  to 
shorten  the  time  for  prescription,  the  right  when  acquired 
must  still  be  presumed  to  have  existed  from  time  im- 
memorial, which  it  could  not  have  done  on  account  of  the 
statute  abolishing  such  easements. 

No  presumption  of  a  grant  can  be  made,  and  therefore 
no  easement  can  be  acquired  by  prescription,  if  the  servient 
incapable  of  owner  has  been  incapable,  from  any  cause,  of  resisting  the 
'  user.  It  is  said  in  Wynstanley  v.  Lee  (n),  that  the  Courts 
presume  a  grant  in  ordinary  cases  after  long  uninterrupted 
user,  because  the}r  presume  that  the  party  against  whom 
the  right  is  claimed  would  not  have  abstained  from  pre- 
venting the  user,  knowing  that  twenty  years'  abstinence 
would  extinguish  his  right  to  resist  unless  he  intended 
to  permit  the  enjoyment;  if,  however,  the  servient  owner 
had  no  means  of  resistance,  it  is  clear  that  the  reason  for 
this  presumption  cannot  exist,  and  the  presumption  cannot 
be  made.  For  this  cause  user  over  the  servient  tenement 
while  it  is  leased  to  a  tenant,  during  which  time  the  land- 
lord is  incapable  of  resisting,  is  not  sufficient  to  raise  a 
presumption  of  grant  by  the  landlord  (o),  unless,  indeed, 


No  prescrip 
tion,  if  ser- 
vient owner 


(m)  Campbell  v.  Wilson,  3 
East,  294.  Race  v.  Ward,  7 
E.  &  B.  384;  26  L.  J.,  Q.  B. 
133.    Holden  v.  TiUey,  1  F.  & 


J-'.  650. 

(n)  2  Sw.  p.  340. 

(o)  Winship  v.  Hudspeth,  10 
Exch.  5  ;  23  L.  J.,  Exch.  268. 


Sect.  1. 
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the  landlord,  with  notice  of  the  user,  has   renewed   the     Chap.  IT. 
lease    without   taking  the    land  into  his  possession  and 
stopping  the  user,  or  without  insisting  on  resistance  by  the 
incoming  tenant  (p). 

So,  also,  if  the  easement  is  of  such  a  nature  that  the 
user  is  exercised  upon  land  not  the  property  of  the 
servient  owner,  and  the  servient  owner  has  no  means  of 
resisting  the  user,  no  presumption  of  a  grant  can  arise 
against  him  until  he  has  sustained  actual  injury,  and  has 
submitted  to  it  for  the  full  prescriptive  period.  In  the 
case  of  light  received  across  the  servient  tenement,  the 
servient  owner  has  the  means  of  resisting  enjoyment, 
although  the  enjoyment  is  actually  on  land  not  his  pro- 
perty, for  he  can  build  a  wall  or  other  obstacle  on  his 
own  ground,  and  this  is  the  course  he  is  bound  to  adopt 
to  prevent  a  right  to  light  being  acquired.  There  are, 
however,  many  cases  in  which  the  servient  owner  cannot 
resist  the  user,  because  he  is  not  the  owner  of  the  soil 
where  the  user  is  enjoyed.  Thus,  in  Blackett  v.  Bradley  (q), 
a  right  was  claimed  to  have  been  acquired  under  the 
Prescription  Act  of  working  mines  without  leaving  any 
support  for  the  surface  land  ;  but  it  was  held  that  the 
right  could  not  be  so  gained,  inasmuch  as  no  act  had 
been  done  on  the  surface  land,  and  the  land-owner  could 
not  prevent  the  mine-owner  excavating  his  own  mines 
in  any  manner  he  pleased  ;  so,  also,  in  the  case  of  Mur- 
gatroyd  v.  Robinson  (r),  it  was  held  that  a  practice  of 
placing  cinders  in  heaps  upon  land  abutting  on  a  stream, 
or  even  in  the  stream,  continued  for  twenty  years,  could 
not  be  set  up  as  a  defence  to  an  action  by  a  mill-owner 
lower  down  the  stream,  whose  mill  was  damaged  by  the 

Baxter  v.  Taylor,  4  13.  &  Ad.  (q)  1  B.  &  S.  940  ;  31  L.  J., 

72.  Q.  B.  65  ;  8  L.  T.  832. 

(/))  Bishop  v.  Springctt,   1  (»•)  7  E.  &  B.  391 ;  26  L.  J., 

L.  J.,  N.   S.,  K.  B.   13.     See  Q.  B.  233.     Cooper  v.  Barber, 

also  Powers  v.   Bathurst,  49  3  Taunt.  99. 
L.  J.,  Ch.  294  ;  42  L.  T.  123. 
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Chap.  11.  cinders  floating  down,  unless  the  cinders  had  been  accus- 
ect-  *•  tomed  to  float  down  and  similar  damage  had  been  sub- 
mitted to  for  the  whole  period  of  twenty  years.  So  in 
the  case  of  Sturges  v.  Bridgman  (s),  in  which  it  appeared 
that  the  plaintiff,  who  was  a  physician,  had  recently  built 
a  consulting  room  at  the  back  of  his  house  where  he 
was  greatly  annoyed  by  noise  created  by  the  defendant 
— it  was  held  that  the  plaintiff  had  not  lost  his  right  to 
sue  for  disturbance  by  any  prescriptive  right  of  the  defen- 
dant to  make  the  noise,  as  until  he  built  the  consulting 
room  and  the  noise  became  a  nuisance  he  had  no  means  of 
preventing  it  either  practically  or  by  action,  and  therefore 
no  prescriptive  right  had  been  acquired. 

Effect  of  The  doctrine  that  no  easement    can  be  acquired  by 

Angus  v.          prescription,  if  the  servient  owner  has  been  incapable  of 
Dalton.  L  L  .  r 

resisting  the  user,  received  a  violent  shock  from  the  case 

of  Angus  v.  Dalton  (t),  which  will  be  fully  discussed  when 
the  subject  of  acquisition  of  rights  to  support  is  under 
consideration.  The  case  related  exclusively  to  the  ease- 
ment of  support  for  a  building  ;  and  the  principles  of  law 
laid  down  by  the  judges  were,  it  is  presumed,  not  intended 
to  apply  to  other  easements,  therefore  all  further  remarks 
on  the  effect  of  this  case  are  for  the  present  deferred  (u). 
The  judges  in  all  the  Courts  were,  however,  so  far  from 
being  unanimous  that  it  is  doubtful,  even  assuming  that 
the  judgments  are  to  be  considered  of  general  application, 
if  the  principle  of  law  above  stated  is  to  be  considered 
altered. 


The  power  to       By  a  power  of  resisting  user  which  is  requisite  to  render 

isonable  an  easement  capable  of  being  acquired  by  prescription, 

means.  is  meant  not  a  power  requiring  great  outlay  of  money 


(s)  11  Ch.  D.  852  ;  48  L.  J.,  225  ;  40  L.  T.  G05  :  C  A  pp. 

( !h.  785  ;  41  L.  T.  219.  ( 'as.  740 ;  50  L.  J.,  Q.  B.  689  ; 

(t)  3  Q.  B.  D.  85  ;  47  L.  J.,  44  L.  T.  84  1 . 

Q.  B.  163  ;  38  L.  T.  510  :  4  (u)  See  post,  Sect.  2,  "  Sup- 

Q.  B.  D.  162  ;  48  L.  J.,  Q.  B.  port." 
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or  the  employment  of   some  great  effort,    but  a    power     (hap.  II. 

of  resisting  by  reasonable  means.     Thus,  in  Arkwright  v.  ; 

Gell(r),  Parke,  13.,  said,  while  delivering  the  judgment 
of  the  Court :  "  How  can  it  be  supposed  that  the  mine- 
owners  could  have  meant  to  burden  themselves  with  such 
a  servitude  so  destructive  to  their  interests ;  and  what 
is  there  to  raise  an  inference  of  such  an  intention  ?  The 
mine-owner  could  not  bring  any  action  against  the  person 
using  the  stream  of  water,  so  that  the  omission  to  bring 
an  action  could  afford  no  argument  in  favour  of  the  pre- 
sumption of  a  grant ;  nor  could  he  prevent  the  enjoyment 
of  that  stream  of  water  by  any  act  of  his,  except  by  at 
once  making  a  sough  at  a  lower  level,  and  thus  taking 
away  the  water  entirely — a  course  so  expensive  and 
inconvenient  that  it  would  be  very  unreasonable,  and  a 
very  improper  extension  of  the  principle  applied  to  the 
case  of  lights,  to  infer  from  the  abstinence  from  such 
an  act  an  intention  to  grant  the  use  of  the  water  in 
perpetuity  as  a  matter  of  right."  So,  also,  in  the  case 
of  Webb  v.  Bird  (w),  which  was  an  action  for  obstructing 
the  wind  accustomed  to  flow  to  a  windmill,  the  Court  of 
Exchequer  Chamber  said  :  "  We  think,  in  accordance 
with  the  judgment  of  the  Court  of  Common  Pleas,  and 
the  judgment  in  Chasemore  v.  Richards,  that  the  pre- 
sumption of  a  grant  from  long-continued  enjoyment  only 
arises  where  the  person  against  whom  the  right  is  claimed 
might  have  interrupted  or  prevented  the  exercise  of  the 
subject  of  the  supposed  grant.  As  was  observed  by  Lord 
Wensleydale,  it  was  going  very  far  to  say  that  a  man  must 
go  to  the  expense  of  putting  up  a  screen  to  window-lights 
to  prevent  a  right  being  gained  by  twenty  years'  enjoy- 
ment. But  in  that  case  the  right  claimed,  which  was  the 
percolating  of  water  underground,  went  far  beyond  the 
case  of  a  window.  In  the  present  case  it  would  be 
practically  so  difficult,  even  if  not  absolutely  impossible,  to 

(r)  5  M.  &  W.  203  ;  S  L.  J.,  (w)  13  C.  B.,  N.  S.  2CS  ;  31 

N.  S.,  Exeh.  201.  L.  J.,  C.  P.  335. 


248  ACQUISITION   OF   EASEMENTS. 

Chap.  II.  interfere  with  or  prevent  the  exercise  of  the  right  claimed, 
'^ect-  *•  subject  as  it  must  be  to  so  much  variation  and  uncertainty, 
as  pointed  out  in  the  judgment  of  the  Court  below.  And 
we  think  it  clear  that  no  presumption  of  a  grant,  or  ease- 
ment in  the  nature  of  a  grant,  can  be  raised  from  the 
non-interruption  of  the  exercise  of  what  is  called  a  right 
by  the  person  against  whom  it  is  claimed,  as  a  non- 
interruption  by  one  who  might  prevent  or  interrupt  it." 

That  the  power  to  resist  must  be  a  power  to  resist  in 
some  reasonable  manner,  or  by  some  reasonable  means, 
was  also  affirmed  in  the  case  of  Angus  v.  iJalton,  above 
referred  to  ;  and  this  principle  is  so  indisputable  that  those 
judges  who  felt  bound  to  uphold  the  power  of  acquiring 
rights  to  support  by  prescription,  even  in  cases  where  there 
is  no  reasonable  means  of  resisting  the  enjoyment  of  support 
by  a  neighbour,  were  obliged  to  fall  back  upon  the  resource 
of  saying  that  the  right  must  now  be  deemed  to  be  given 
by  the  law  after  twenty  years'  enjoyment  by  an  absolute 
rule  apart  from  all  principle  of  presumption  of  a  grant  (x). 

incapacity  of       A  presumption  of  a  grant  cannot  arise,  and  consequently 
owner  to  an  easement  cannot  be  acquired  by  prescription,  unless  the 

make  a  grant,  servient  owner  was,  at  some  time  suitable  for  prescriptive 
user,  capable  of  making  a  grant.  Incapacity  to  make  a 
grant  may  be  either  legal  or  physical,  but  in  either  case 
proof  of  such  incapacity  will  rebut  a  presumption  which 
might  otherwise  arise  that  such  a  grant  was  made.  Lord 
Ellenborough,  C.  J.,  has  said  that  the  foundation  of  pre- 
suming a  grant  against  any  party  is,  that  the  exercise  of 
the  adverse  right  on  which  such  presumption  is  founded 
was  against  the  party  capable  of  making  a  grant  (y).    For 

(a)  See     particularly     the  18  C.  B.  GO  ;  25  L.  J.,  C.  P. 

opinion  of  Fry,  J.,  and  the  212.     In   Farquhar  v.   Neu>- 

judgment   of  Lord   Penzance  bury  Rural  District  Council, 

in  the  House  of  Lords,  6  App.  (1909)  1  Ch.  12  ;   78  L.  J.  Ch. 

Cas.  740 ;  50  L.  J.,  Q.  B.  689.  170 ;  100  L.  T.  17,  dedication 

(y)  Daniel     v.    Xortli,     11  of  a  public  way  was  presumed 

East,   p.    374.     Mill  v.  Com-  over  settled  land  by  a  tenant 

missioners  of  the  Neic  Forest,  for   life  and  a  remainderman 
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this  reason  it  was  held  that  no  easement  could  be  acquired     I  hap.  II. 

in  certain  glebe  land,  for  that  the  rector  was  a  mere  tenant bec  '    ' 

for  life,  and  had  no  power  to  make  a  grant  capable  of 
binding  the  land  in  the  hands  of  his  successors  (z) ;  and 
for  the  same  cause  an  easement  cannot  be  acquired  by 
prescription  against  a  corporation  established  for  a  par- 
ticular purpose  if  a  grant  of  the  easement  would  have  been 
inconsistent  with  the  purpose  for  which  the  corporation 
was  embodied,  for  any  grant  of  such  a  right  would  be 
ultra  vires,  and  void  (a). 

Neither  can  an  easement  be  acquired  by  prescription  Incapacity  of 
unless  the  dominant  owner  has  been  capable  of  taking  the  owner  to  take 
right  by  grant.     This  rule  is  founded  on  the  same  prin-  hJ  giant. 
ciple  as  the  last — that  if  from  any  cause  a  grant  could  not 
in  reality  have  been  made,  no  presumption  of  such  a  grant 
can  arise.     On  this  ground  it  has  been  held  that  variable 
bodies   of  persons,    such   as  inhabitants  of  a  village   or 
parishioners  of  a  parish,  are  incapable  of  prescribing  for 
any  right ;  they  can  only  claim  by  custom  (b).     So  also 


jointly.  Probably  a  grant  of 
a  private  way  by  a  tenant 
for  life  and  a  remainderman 
jointly  might  be  implied  for 
the  purpose  of  prescription 
in  suitable  circumstances. 

(z)  Barker  v.  Richardson,  4 
B.  &  Aid.  579.  Winship  v. 
Hudspeth,  10  Exch.  5  ;  23 
L.  J.,  Exch.  269.  Sutton  v. 
Lord  Montford,  4  Sim.  559. 

(a)  National  Guaranteed 
Manure  Company  v.  Donald, 
4  H.  &  N.  8  ;  28  L.  J.,  Exch. 
185.  Jordeson  v.  Sutton, 
Southcoates  and  Drypool  Gas 
Company,  (1898)  2  Ch.  614 ; 
67  L.  J.,  Ch.  666 ;  79  L.  T. 
479.  Attorney  -  General  v. 
Great  Northern  Railway  Com- 
pany, (1909)  1  Ch.  775;  78 
L.  J.,  Ch.  577  ;  99  L.  T.  695. 


See  also  Mulliner  v.  Midland 
Railway  Company,  11  Ch.  D. 
611  ;  48  L.  J.,  Ch.  258 ;  40 
L.  T.  121,  which  was  a  case  of 
an  actual  grant  xdtra  vires,  and 
Grand  Junction  Canal  Com- 
pany v.  Petty,  57  L.  J.,  Q.  B. 
413  ;  59  L.  T.  464 :  21 Q.  B.  D. 
273  ;  57  L.  J.,  Q.  B.  572  ;  59 
L.  T.  767,  a  case  of  dedication 
of  a  public  way  by  a  canal 
company,  the  question  being 
whether  such  dedication, 
proved  by  long  user,  of  a  way 
along  a  towing-path  was  ultra 
vii'es,  and  the  company  there- 
fore incapable  of  dedicating. 

(6)  Gateward's  case,  6  Coke, 
60.  Foxall  v.  Venahles,  Cro. 
Eliz.  180.  Mounsey  v.  Ismay, 
3  H.  &  C.  486  ;  34  L.  J., 
Exch.    52;     12    L.    T.     27. 
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chap.  IL.     the  public  cannot  acquire  ;i  right  of  way  by  prescription, 
bect-    "      but  must  take  by  dedication.    Corporations,  however,  may 


prescribe  in  a  gite-estate  (c)  ;  but  if  a  company  is  incor- 
porated for  a  particular  purpose,  it  cannot  accept  a  grant 
of  an  easement  for  a  different  purpose,  and  consequently 
cannot  acquire  a  right  by  prescription  if  the  title  thereto 
is  founded  upon  a  presumption  of  such  a  grant  (</). 

Date  of  In  those  cases  in  which  incapacity  to  make  or  to  take 

^capacity  in  ^y  grant  is  given  in  evidence  to  rebut  the  presumption  of 

pre-  a  grant,  and  so  to  defeat  prescription,  a  question  may  arise 

cnption.  ag  t()  tjie  t-me  ftt  wj1£cj1  incapacity  must  be  proved  in  order 

to  have  the  desired  effect,  for  incapacity  may  exist  at  one 
time  and  not  at  another.  The  incapacity  will  have  this 
effect,  it  is  presumed,  only  if  it  exists  at  the  time  at  which 
it  is  necessary  to  presume  the  grant  to  have  been  made. 
If  an  easement  is  claimed  by  prescription  at  common  law, 
which  requires  immemorial  user,  it  is  difficult  to  see  how 
any  evidence  of  incapacity,  unless  perpetual,  can  have  the 
desired  effect,  for  proof  of  user  for  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary  does  not  raise 
a  presumption  of  the  making  of  a  grant  at  any  particular 
date,  but  simply  that  there  was  an  ancient  grant.  Proof 
of  incapacity  at  any  particular  time  cannot  rebut  that 
presumption,  as  the  grant  may  have  been  made  long 
before  the  incapacity  commenced  ;  but  if  the  incapacity 
be  of  such  a  character  that  it  must  have  continued  from 
the  earliest  times,  doubtless  it  would  be  sufficient  to  rebut 
the  presumption  of  the  grant.  If,  on  the  other  hand,  the 
easement  is  claimed  under  the  Prescription  Act,  it  will  be 
sufficient  to  rebut  the  presumption  of  a  grant  to  prove 
incapacity  at  the   commencement  of  the  user  and  up  to 

('unstable    v.     .Y.                  11  (c)  Slackman   v.  West,  Cro. 

C.   I'..,  X.  S.  230;   32   L  J.,  Jac.  G73. 

C.    P.    ~JHQ.     Lord  Rivers    v.  (d)    National      Guaranteed 

Adams,  3  Exch.   D.    36]  :    18  Manure  Companyv.  Donald,  1 

L.  J.,  Exch.  47 ;  39  L.  T.  39.  EL&N.8;  28 L.  J.  Exch.  185. 
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the  twenty  years  before  action ;  and  this  indeed  will  be     Chap.  II. 

necessary,  as  although  the  incapacity  might  have  prevented      ^efct"  L 

a  grant  being  made  when  the  user  began,  it  might  have 
been  removed  and  a  grant  made  before  the  prescriptive 
period  commenced;  and,  on  the  other  hand,  although 
there  might  have  been  an  incapacity  twenty  years  before 
action,  a  grant  might  possibly  have  been  made  at  an 
earlier  date  from  which  user  can  be  proved.  As  an  illustra- 
tion, a  company  cannot  grant  an  easement  if  it  would 
be  ultra  vires  to  grant  it ;  if,  therefore,  such  an  easement 
were  first  used  while  the  servient  tenement  was  held  by 
the  company,  no  presumption  of  grant  at  that  time  could 
arise  ;  but  if  the  company  afterwards  ceased  to  hold  the 
land,  it  would  be  necessary,  in  order  to  rebut  the  pre- 
sumption of  a  grant,  to  prove,  not  only  the  incapacity  of 
the  company  when  the  user  began,  but  also  of  the  sub- 
sequent holders  up  to  twenty  years  before  the  action, 
as  the  grant  might  have  been  made  after  the  incapacity 
ceased  and  yet  in  time  for  prescription. 

No  easement  can  be  acquired  by  prescription  if  the  ignorance  of 
servient  owner  is  ignorant  of  the  user,  for  if  he  is  ignorant  user" 
no  grant  can  be  presumed  to  have  been  made  by  him  (e). 

That  a  person  has  notice  of  a  fact  is  frequently  a  difficult 
thing  to  prove,  and  this  is  more  commonly  the  case  when 
the  person  whose  knowledge  is  to  be  proved  had  no  interest 
in  the  existence  of  the  fact ;  but  still  more  difficult  is  it  to 
prove  knowledge  if  it  is  against  his  interest  that  it  should 
be  proved.  It  is  against  the  interest  of  the  servient  owner 
that  his  knowledge  of  user  of  an  easement  during  the 
period  of  prescription  should  be  proved,  and  it  is  conse- 
quently in  some  cases  very  difficult  to  establish  a  right  to  an 
easement  claimed  by  prescription.     Sometimes,  however, 

(e)  Daniel     v.     North,    11  Dock  Company,  (1901)  2  Ch. 

East,  372.    Partridge  x.  Scott,  300;  70  L.  J.,  Ch.  558;  84 

3  M.  &  W.  220  ;  7  L  J.,  N.  8.,  L.  T.  527  :  (1902)  2  Ch.  557  ; 

Exch.  101.    Union  Lighterage  71  L.  J.,  Ch.  791  ;  87  L.  T. 

Company  v.   London  Graving  381. 
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Chap.  n.     knowledge   may  be  presumed  by  reason  of  Rurrounding 

L circumstances  :  thus,   in  the  case  of  Gray  v.  Bond  (/), 

Dallas,  (.'.  J.,  said: — "I  agree  with  the  argument  which 
has  been  urged  on  the  part  of  the  defendants,  that  mere 
lapse  of  time  will  not  of  itself  raise  against  the  owner  the 
presumption  of  a  grant.     When  lapse  of  time  is  said  to 
afford  such  a  presumption,  the  inference  is  also  drawn 
from   accompanying   facts  ;   and  bore,  where  there  is  no 
direct  evidence  whether  or  not  the  owner  of  the  land  had 
any  knowledge  of  what  passed,  the  inference  to  be  drawn 
must,  in  a  peculiar  degree,  depend  on  the  nature  of  the 
accompanying  facts  ;  and  the  presumption  in  favour  of  a 
grant  will  be  more  or  less  probable,  as  it  may  be  more  or 
less   probable  that  those  facts  could   not    have    existed 
without  the  consent  of  the  owner  of  the  land."     Doubtless, 
if  the  servient  owner  is  living  near  the  locus  in  quo,  and 
has  frequently  been  on  the  property,  a  presumption  would 
naturally  arise  that  he  knew  of  the  user,  and  the  onus 
would  certainly  be  on  him  to  prove  that  he  was  ignorant 
of  it;  and   presumption   of  knowledge  would  be    vastly 
greater  in  the  case  of  a  continuous  easement  than  in  the 
case  of  an  intermittent  or  discontinuous  one,  as  in  the 
latter  case  the  servient  owner  may  happen  only  to  have 
been  on  the  spot  when  the  user  has  not  been  exercised. 

Permanence  No  prescriptive  right  can  be  acquired  unless  the  domi- 

necessary.  nant  amj  servient  tenements,  and  also  the  subject  of  the 
easement,  are  permanent  in  their  character,  for  no  grant 
can  be  presumed  if  either  the  dominant  or  servient  tene- 
ment is  erected  or  exists  merely  for  a  temporary  purpose, 
or  if  the  subject  of  the  easement  is  intended  to  last  but  for 
a  short  time.  There  are  various  authorities  in  support  of 
this  proposition — as,  for  instance,  the  case  of  Maberleyx. 
Dowson  (g),  which  was  an  action  for  obstructing  light  from 

(/)  2  B.  &  B.  p.  671.  case  of   other   easements,  de- 

(g)  5  L.  J.,  K.B.  261,  decided  pended  upon  presumption  of 

before   the   Prescription  Act,  a  grant, 
when  prescription,  as  in  the 
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the  window  of  a  workshop.  The  shop  was  not  fixed  to  the  Chap.  II. 
freehold,  but  was  built  upon  posts  fastened  into  stone 
plinths,  which  in  their  turn  rested  upon  some  slight  brick- 
work :  the  judgment  was  that  no  right  to  light  had  been 
acquired  even  by  thirty  years'  enjoyment,  for  that  the 
building  was  not  attached  to  the  freehold,  but  was  a  mere 
contrivance  for  temporary  purposes,  which  would  not  pass 
with  the  inheritance,  and  that  owing  to  its  temporary 
character  it  was  impossible  to  infer  the  consent  of  the 
owners  or  occupiers  of  the  adjoining  land.  There  are 
several  cases  relating  to  watercourses  to  the  same  effect, 
particularly  Arkwright  v.  Gell  (1i),  in  which  it  was  decided 
that  no  right  can  be  acquired  by  prescription  to  the  flow  of 
water  against  the  originator  of  an  artificial  stream  created 
manifestly  for  a  temporary  purpose — as,  for  instance,  the 
drainage  of  a  mine,  which  may,  and  probably  will,  be 
discontinued  when  the  working  of  the  mine  ceases — as 
user  for  twenty  years,  or  a  longer  time,  would  afford  no 
presumption  of  a  grant  of  right  to  the  water  in  perpetuity. 

Unless  the  user  is  of  such  a  character  that  a  valid  title  Prescriptive 
may  be  acquired  against  all  persons,  it  is  not  capable  °f^ve  title 
founding  a  prescriptive   title   against   any.     At   common  against  all 
law  the  user  must  have  been  such  as  to  raise  a  presump- 
tion  of  a  grant  by  the  owner  in  fee  to  an  owner  in  fee,  and 
that,  of  course,  would  have  been  binding  on  the  tenants  of 
the  former,  and  all  persons  holding  under  him,  and  for  the 
benefit  of  the  tenants  of  the  grantee,  and  all  persons  deriv- 
ing an  interest  from  him  ;  but  it  may  be  thought  that  some 
change  was  effected  in  this  respect  by  the  Prescription 
Act,  which  enables  easements  to  be  claimed  and  acquired 
in  right  of  the  occupier  of  the  dominant  tenement  by  user 
for  a  limited  number  of  years  only :  this,  however,  is  not 

(70  5  M.  &  W.  203  ;  8  L.  J.,  Company,  L.  R.,  6  Q.  B.  578  ; 

X.  S.,   Exch.  201.     Wood  v.  40  L.  J.,  Q.  B.  293  ;  25  L.  T. 

Waud,  3  Exch.  748  ;  18  L.  J.,  239.     Greatrex  v.  Hayicard,  8 

Exch.  30o.    Mason  v.  Shrews-  Exch.  291;   22  L.  J.,   Exch. 

bury  and   Hereford   Railway  137. 
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.II.  the  case,  for  though  user  need  now  be  proved  for  a  limited 
'  ''  period  only,  yet  the  presumption  of  a  grant  is  thereby 
raised,  not  by  the  occupier  of  the  servient  tenement,  but 
by  the  owner  in  fee.  A  portion  of  the  judgment  of 
Parke,  B.,  in  the  case  of  Bright  v.  Walker  (i),  relates  to 
this  point:  the  question  was  whether  user  of  a  way  for 
twenty  years  over  land  belonging  to  the  Bishop  of  "Wor- 
cester, in  the  possession  of  a  lessee  for  lives,  was  sufficient 
to  confer  a  right  to  the  way.  Parke,  B.,  said  :  "  The  im- 
portant question  is  whether  this  enjoyment,  as  it  cannot 
give  a  title  against  all  persons  having  estates  in  the  locus 
in  quo,  gives  a  title  as  against  the  lessee  and  the  defendants 
claiming  under  him,  or  not  at  all  ?  We  have  had  con- 
siderable difficulty  in  coming  to  a  conclusion  on  this  point; 
but  upon  the  fullest  consideration  we  think  that  no  title 
at  all  is  gained  by  a  user  which  does  not  give  a  valid  title 
against  all,  and  permanently  affect  the  see.  Before  the 
statute,  this  possession  would  indeed  have  been  evidence  to 
support  a  plea  or  claim  by  a  non-existing  grant  from  the 
termor  in  the  locus  in  quo  to  the  termor  under  whom  the 
plaintiff  claims ;  though  such  a  claim  was  by  no  means  a 
matter  of  ordinary  occurrence,  and  in  practice  the  usual 
course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner 
in  fee.  But  since  the  statute,  such  a  qualified  right,  we 
think,  is  not  given  by  an  enjoyment  for  twenty  years. 
For  in  the  first  place  the  statute  is  '  for  the  shortening  the 
time  of  prescription' ;  and  if  the  periods  mentioned  in 
it  are  to  be  deemed  new  times  of  prescription,  it  must 
have  been  intended  that  the  enjoyment  for  those  periods 
should  give  a  good  title  against  all,  for  titles  by  immemorial 
prescription  are  absolute  and  valid  against  all.  They  are 
such  as  absolutely  bind  the  fee  in  the  land.  And  in  the 
next  place  the  statute  nowhere  contains  any  intimation 

(i)  1  C,  M.  &  R.  p.  220  ;  3  See  post,  p.  263,  "  Prescription 

L.   J.,   N.  S.,  Exch.   p.  254.  between     tenants     of     same 

Winship     v.     Hudspeth,     10  landlord." 
Exch.  5  ;  23  L.  J.,  Exch.  268. 
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that  there  maybe  different  classes  of  rights,  qualified  and  Chap.  II. 
absolute — valid  as  to  some  persons,  and  invalid  as  toothers.  '  '  ' 
From  hence  we  are  led  to  conclude  that  an  enjoyment  of 
twenty  years,  if  it  give  not  a  good  title  against  all,  gives 
no  good  title  at  all ;  and  as  it  is  clear  that  this  enjoyment, 
whilst  the  land  was  held  by  a  tenant  for  life,  cannot  affect 
the  reversion  in  the  bishop  now,  and  is  therefore  not  good 
as  against  every  one,  it  is  not  good  as  against  any  one, 
and  therefore  not  against  the  defendant." 

No  easement  can  be  acquired  by  prescription,  either  at  User  must 
common  law  or  under  the  second  section  of  the  Prescrip-  «as  0f  right." 
tion  Act,  unless  the  user  or  enjoyment  has  been  "  as  of 
right."  "  In  order  to  establish  a  right  of  way  and  to 
bring  the  ease  within  this  section  "  (i.e.,  the  second  section 
of  the  Prescription  Act),  "it  must  be  proved  that  the 
claimant  has  enjoyed  it  for  the  full  period  of  twenty  years, 
and  that  he  has  done  so  '  as  of  right,'  for  that  is  the  form 
in  which,  by  section  5,  such  a  claim  must  be  pleaded  ; 
and  the  like  evidence  would  have  been  required  before  the 
statute  to  prove  a  claim  by  prescription  or  non-existing 
grant"  (J).  This  being  so,  it  becomes  very  essential  to 
understand  the  meaning  of  the  phrase  "  as  of  right,"  and  all 
that  is  included  under  that  expression.  It  must,  however, 
in  the  first  place  be  stated  that  this  rule  of  law,  on  account 
of  the  peculiar  form  of  the  third  section  of  the  Prescription 
Act,  does  not  apply  to  claims  to  right  to  light  (k). 

It  will  be  observed  that  the  Prescription  Act  makes  use  Prescription 
of  two  expressions  somewhat  similar,  though  different  in        : 
form.     In  the  second  section  it  says  that  no  way  or  other  right." 
easement  shall  be  defeated  as  therein  mentioned,  when  «  Claiming 
such  way  or  other  matter  shall  have  been  actually  enjoyed  nghttheret0- 
for  twenty  years,  by  any  person  claiming  right  thereto ; 

(j)  Bright   v.    Walker,    per  294. 

Parfce,  B.J  C..M.&R.,  p.  219;  (fc)  See    post,    Section   2— 

3  L.  J.,  N.  S.,  Exch.  p.  253.  "  Light,"  302. 
Campbell  v.   Wilson,  3  East, 
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,'.  II.     and  in  the  fifth  section,  which  relates  to  pleading,  it  says 
b  that  it  shall  be  sufficient  to  allege  the  enjoyment  of  the 


easement  claimed  as  of  right.  It  is  evident  that  the  Act 
intends  the  same  meaning  to  be  attached  to  each  of  these 
phrases  (/). 

These  expressions  —  enjoyment    "as    of  right,"   and 

"claiming  right    thereto" — in  the  Act  have  given  rise 

to  some  difficulty;  it  is  desirable  therefore  to   examine 

the  cases  in  which  the  meaning  has  been  discussed  and 

t  v.        explained  at  some  length.     The  first  case  is  Bright  v. 

Walker.  Walker  (m),  already  noticed,  which  was  argued  two  years 

after  the  Act  was  passed.  On  this  subject  it  was  said  by 
Parke,  B.,  when  delivering  the  judgment  of  the  Court  of 
Exchequer  :  "  In  order  to  establish  a  right  of  way  and 
to  bring  the  case  within  this  section,  it  must  be  proved 
that  the  claimant  has  enjoyed  it  for  the  full  period  of 
twenty  years,  and  that  he  has  done  so  'as  of  right,'  for 
that  is  the  form  in  which,  by  section  5,  such  a  claim 
must  be  pleaded  ;  and  the  like  evidence  would  have  been 
required  before  the  statute  to  prove  a  claim  by  prescrip- 
tion or  non-existing  grant.  Therefore,  if  the  way  shall 
appear  to  have  been  enjoyed  by  the  claimant,  not  openly, 
and  in  the  manner  that  a  person  rightly  entitled  would 
have  used  it,  but  by  stealth,  as  a  trespasser  would  have 
done — if  he  shall  have  occasionally  asked  the  permission 
of  the  occupier  of  the  land — no  title  would  be  acquired, 
because  it  was  not  enjoyed  'as  of  right.'  For  the  same 
reason  it  would  not,  if  there  had  been  unity  of  possession 
during  all  or  part  of  the  time;  for  then  the  claimant 
would  not  have  enjoyed  '  as  of  right  '  the  easement,  but 
the  soil  itself." 
,.  v>  The  case  of  Tickle  v.  Brown  (n)  was  decided  shortly 

Brown.  after  Bright  v.  Walker  and  Monmouthshire  Canal  Company 

(I)  TicMe  v.  Brown,  4  A.  &  moubhshire  Canal  Company  v. 

K  ;1G9  ;  5L.J..N.  S..  K.  ?>.  L19.  Harford,  1  C,  M.  &    R.  614 ; 

(m)  1  C.  M.  &   \l.  I'll  ;    3  4  L.  J.,  N.  S..  Exch.  43. 

L.  J.,  N.  S.,  Exch.  251 ».    Mon-  (n)  4  A.  &  E.  369  ;  5  L.  J., 


ACQUISITION    BY    PRESCRIPTION.  257 

v.    Harford  ;    and     the    meaning    of  the    Act    received     Chap.  II. 
further   and   full   consideration  by    the  Court  of  King's  ct" 

Bench.  After  reading  the  second  and  fifth  sections  of 
the  Act,  Lord  Denman,  C.  J.,  continued  :  "  The  greatest 
difficulty  arises  from  the  language  of  the  concluding 
paragraph  of  this  "  (i.e.,  the  fifth)  "  section,  and  more 
particularly  from  the  words,  '  or  any  cause  or  matter  of 
fact,  or  of  law  not  inconsistent  with  the  simple  fact  of 
enjoyment.'  As  all  these  matters  are  required  to  be 
specially  pleaded,  and  forbidden  to  be  given  in  evidence 
under  a  general  traverse  of  the  enjoyment  as  of  right, 
it  is  plain  that  they  are  treated  by  the  legislature  as 
consistent  with  such  enjoyment  ;  and  as  by  the  rules  of 
pleading  and  of  logical  reasoning,  every  allegation  by 
way  of  answer  which  does  not  den)'  the  matter  to  which 
it  is  proposed  as  an  answer,  is  taken  to  confess  it,  we 
must  conclude  that  the  legislature  used  the  words  '  as  of 
right '  in  such  a  sense  as  that  a  party  confessing  the 
enjoyment  '  as  of  rigid  '  for  forty  years  or  twenty,  as 
the  case  may  be,  may  account  for  and  avoid  the  effect  of 
it  by  alleging,  in  the  one  case,  a  consent  or  agreement,  pro- 
vided it  be  by  deed  or  writing  (see  section  2),  and  in  the 
other  any  contract,  &c,  written  or  parol  (see  section  5). 
It  follows  that  the  words  as  of  right  cannot  be  confined  to 
an  adverse  right  from  all  time,  as  far  as  evidence  shows, 
for  if  they  were  so  confined,  such  enjoyment  once  con- 
fessed could  not  be  avoided  by  replying  that  it  was  held 
by  contract,  which  is  not  adverse.  Again,  as  the  legal 
right  to  a  way  cannot  pass  except  by  deed,  it  is  plain  that 
the  words  '  enjoyment  as  of  right '  cannot  be  confined  to 
enjoyment  under  a  strict  legal  right,  for  then  a  consent  or 
agreement  in  '  writing,'  not  under  seal,  of  which  the  second 
section  speaks,  could  not  account  for  such  enjoyment.  The 
words,  therefore,  must  have  a  wider  sense  ;  and  yet  they 

X.  S.,  K.  B.  119.  Beasley  v.  v.  Martyn,  19  C.  B.,  N.'  S.  732  ; 
( 'larke,  2  Bing.  N.  C.  705  ;  5  31  L.  J.,  C.  P.  353;  13  L.  T. 
L.  J.,  N.  S.,  C.  P.  281.   Gated      74. 
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II.  must  have  the  same  sense  as  the  words  'claiming  right 
Sect-  l-  thereto  '  in  the  second  section,  otherwise  there  will  be 
incongruities  in  the  construction  of  the  Act.  It  seems, 
therefore,  that  the  'enjoyment  as  of  right'  must  mean  an 
enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit 
sufferance,  or  by  permission  asked  from  time  to  time  on 
each  occasion,  or  even  on  many  occasions  of  using  it,  but , 
an  enjoyment  had  openly,  notoriously,  without  particular 
leave  at  the  time,  by  a  person  claiming  to  use  it  without 
danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  strictly  legal  by  prescription  and  adverse 
user,  or  by  deed  conferring  the  right,  or  though  not  strictly 
legal,  yet  lawful  to  the  extent  of  excusing  a  trespass — as 
by  consent  or  agreement  in  writing  not  under  seal,  in 
case  of  a  plea  for  forty  years,  or  by  such  writing  or  parol, 
consent  or  agreement,  contract  or  licence,  in  case  of  a 
plea  for  twenty  years." 

Usei  must  not      By  the  above-mentioned    decisions  the  principles  are 

I".,1,1,'  '';1"",us'  established  that  an  easement  cannot  be  acquired  by  pre- 

contentious.     scription  if  the  user  has  been  precarious,  that  is,  enjoyed 

by  permission  at  the  will  of  the  servient  owner  ;  or  if  it 

has  been  enjoyed  by  stealth,  that  is,  secretly  ;  or  if  it  has 

been  contentious  (o). 


Precai  i.  >u~ 
user. 


Permission  for  user  does  not  in  every  case  prevent  the 
acquisition  of  an  easement  by  prescription,  for  enjoyment 
"  as  of  right,"  it  is  said,  is  not  to  be  confined  to  an  adverse 
right,  and  enjoyment  is  "  as  of  right "  if  it  is  had  by  per- 
mission. Whether  an  easement  can  be  gained  by  user 
enjoyed  by  permission  must  depend  upon  surrounding  cir- 
cumstances, a  material  circumstance  being  the  time  when 
the  permission  was  granted  ;  for  on  this  point  it  has  been 
laid  down  that  if  the  permission  is  given  before  the  com- 
mencement, and  if  it  extends  over  the  whole  period  of 


(o)  Per  Farwell,  J.,  in  Bur- 
rows v.   Lang,  (1901)  2  Ch. 


p.  510;  70  L.  J..  Ch.  607;  84 
L.  T.  623. 


Sect.  1. 
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prescription,  the  user  is  "  as  of  right,"  and  without  inter-  Chap.  II. 
ruption,  within  the  meaning  of  the  Act;  but  that  it  is 
otherwise  if  permission  is  given  from  time  to  time  during 
the  continuance  of  the  user  (p).  The  facts  of  the  case  of 
the  Chamber  Colliery  Company  v.  Hopwood  (q)  were  some- 
what peculiar,  and  though  the  case  rather  appears  to  be 
an  instance  of  impossibility  of  presuming  a  grant  for 
the  purpose  of  prescription  on  account  of  the  existence  of 
an  actual  grant,  than  of  permission  preventing  the  acqui- 
sition of  a  prescriptive  right,  still  it  was,  as  an  alternative 
objection  to  the  easement  claimed, put  on  the  latter  footing. 
The  plaintiffs'  predecessors  in  title  took  a  coal  mine  on 
lease  for  fifty  }-ears  from  the  defendants'  predecessors, 
with  power  to  make  drains,  reservoirs  and  sluices,  not 
only  for  the  working  of  the  mines  under  the  grantor's  land, 
but  of  any  other  mines  under  the  land  of  other  persons. 
The  lessees  some  years  after  made  a  sough  which  collected 
water  on  the  surface  of  the  lessor's  land,  and  conveyed  it 
to  a  neighbouring  mine,  which  they  rented  of  another 
person.  The  lessor's  agent  saw  the  operation,  and 
approved  of  it  as  a  means  of  getting  rid  of  water  on  the 
land  which  was  a  nuisance.  After  the  expiration  of  the 
fifty  years'  lease  it  was  held  that  no  prescriptive  right  to 
the  use  of  this  surface  water  for  the  other  mine  had  been 
acquired,  as  the  sough  was  either  made,  or  assumed  by 
both  parties  at  the  time  to  be  made,  under  the  powers  in 
the  lease  ;  and  that  if  the  powers  in  the  lease  did  not 
entitle  the  lessees  to  make  the  sough  and   get  the  water, 


( p)  Kinloch  v.  Nevile,  6  M.  9  C.  &   P.    47.     Earl   de   la 

&  W.   795  ;    10  L.  J.,   Exch.  Warr  v.  Miles,  per  Brett,  L.  J., 

248.      Gardner  v.   Hodgson's  17  Ch.  D.  p.  591 ;  50  L.  J., 

Kingston   Brewenj    Company,  Ch.   p.    762  ;    44    L.    T.    p. 

(1900)  1  Ch.  592;  69  L.  J.,  493.     Whitmore  (EdenbriJgc), 

Ch.  368  ;  82  L.  T.  455  :  (1901)  Limited  v.  Stanford,  (1909)  1 

2  Ch.  198  ;  70  L.  J.,  Ch.  504  ;  Ch.    p.  436  ;    78  L.  J.,  Ch. 

84  L.  T.  373 :  (1903)  A.  C.  p.  151  ;  99  L.  T.  931. 

229  ;  72  L.  J.,  Ch.  558  ;  8S  (q)  32  Ch.  D.  549  ;  55  L.  J., 

L.  T.  698.    Clay  v.  Thackrah,  Ch.  859  ;  55  L.  T.  449. 

S  2 
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Chap.  II.     the  erroneous  assumption  by  both   parties  that   they  did 

■  '•      operated    as    a    permission  to    take   and    use  the  water, 

which  would  prevent  the    acquisition    of   an    easement, 

as  the  user  was  consequently  not  adverse  to  the  owner  of 

the  soil. 

Secret  user.  Secret  or  stealthy  user,  or,  as  it  is  technically  expressed, 

user  clam,  will  not  confer  an  easement  by  prescription 
either  at  common  law  or  under  the  Prescription  Act,  for, 
as  it  was  laid  down  by  Parke,  B.,  in  Blight  v.  Walker, 
above  quoted,  if  it  appear  to  have  been  enjoyed,  not 
openly,  and  in  a  manner  that  a  person  rightly  entitled 
would  have  used  it,  but  by  stealth  as  a  trespasser  would 
have  done,  no  title  would  be  acquired  because  it  would 
not  have  been  enjoyed  "  as  of  right."  But  the  stealthi- 
ness  that  will  defeat  a  prescriptive  claim  need  not  be  quite 
of  this  character,  for  there  are  many  cases  in  which,  from 
the  circumstances  of  the  case,  the  enjoyment  must  neces- 
sarily have  been  unknown  to  the  servient  owner  and 
possibly  to  the  dominant  owner  also,  when  the  latter 
could  not  be  compared  to  a  trespasser,  which  implies  an 
intentional  concealment.  This  occurs  in  a  marked  manner 
in  cases  of  support.  13  ram  well,  B.,  in  Solomon  v.  The 
J  "miners''  Company  (r),  a  case  relating  to  support  of  a  house 
by  another  house,  said  a  thing  cannot  be  enjoyed  as  of 
right  unless  it  is  openly  and  visibly  enjoyed — that  when 
you  see  one  house  leaning  towards  another  you  may  make 
a  tolerably  shrewd  guess  that  it  is  supported  by  the  other, 
but  you  cannot  tell,  and  that  such  an  enjoyment  would  be 
clam,  that  is,  not  open,  not  as  of  right.  The  case  of  the 
Union  Lighterage  Company  v.  London  Graving  Dock 
Company  (s)  is  an  illustration  of  this  principle.  A  land- 
owner of  two  adjoining  pieces  of  ground,  one  of  which 
was  a  wharf  and  shipbuilding  yard,  made  a  graving  dock 

(r)   1  II.  &  X.  585  ;  28  L.  J.,      L.  J.,  Ch.  558  ;  84  L  T.  527  : 
Exch.  370.  (1902)  2  Ch.  557  ;  71  L.  J., 

(s)  (1901)  2  Ch.  300;    70     Ch.  7iH  ;  87  L.  T.  381. 
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in  the  other.  The  graving  dock  was  constructed  with  Chap.  II. 
timber  sides,  and  to  secure  one  of  these  sides  the  builder  ^'''r- 
inn  tie-rods  from  the  timber  through  the  soil  into  the 
wharf,  where  they  were  fastened  by  means  of  nuts  to  piles. 
Though  two  of  the  nuts  were  visible,  no  ordinary  observer 
w.nild  have  supposed  they  afforded  support  to  the  graving- 
dock  timbers.  After  the  owner's  death  the  properties  were 
sold  to  separate  parties  and  twenty  years  elapsed,  and  then 
the  question  arose,  when  the  means  of  support  were  dis- 
covered, whether  a  right  to  support  had  been  acquired  by 
prescription.  It  was  held  it  had  not,  for  that  the  enjoy- 
ment had  been  clam,  that  is,  secret,  and  not  in  such  a  way  that 
attention  would  reasonably  have  been  drawn  to  it,  although 
there  had  been  no  surreptitious  or  active  concealment. 
Vaughan  Williams,  L.  J.,  however,  in  the  Court  of  Appeal, 
differing  from  the  restofthe  Court,  thought  that  the  interest 
of  the  community,  and  especially  of  the  inhabitants  of  large 
towns,  required  that  those  who  occupy  adjoiningbuildings  or 
structures  should  be  taken  to  have  warning  of  the  inherent 
probability  of  one  being  connected  with  and  supported  by 
the  other,  and  especially  where,  as  in  this  case,  both  had 
belonged  at  the  time  of  construction  to  the  same  person — 
that  very  little  ought  to  put  an  owner  upon  inquiry,  and 
if  he  makes  no  inquiry  knowledge  ought  to  be  imputed  to 
him.  This,  in  his  opinion,  made  the  enjoyment  of  the 
support  not  clam,  but  open. 

Besides  enjoyment  by  permission  or  by  stealth,  enjoy-  Contentious 
ment  that  is  not  peaceable  is  also  insufficient ;  and  this  ut 
is  so  for  two  reasons — such  enjoyment  cannot  be  said  to 
have  been  "as  of  right,"  and  it  is  impossible  that  any 
presumption  of  a  grant  can  arise  from  that  kind  of  user. 
It  is  commonly  said  that  no  easement  can  be  acquired  by 
prescription  if  the  user  has  been  enjoyed  vi,  clam,  ant 
precario.  The  word  vis  does  not  simply  mean  violence  or 
force,  but  it  means  also  strife  or  contention  of  airy  kind — 
as,  for  instance,  that  the  enjoyment  has  been  had  during 
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Chap.  II. 
Sect.  1. 


Interruptions, 
evide 

against  peace' 
able  enjoy- 
ment. 


a  period  of  litigation  about  the  right  claimed,  or  that  it 
has  been  continually  disputed  and  interrupted  by  physical 
obstacles  placed  with  a  view  of  rendering  user  impractic- 
able or  in  denial  of  the  right.  If  the  user  lias  been  in 
this  sense  not  peaceably  enjoyed,  no  easement  can  he 
thereby  acquired  (<). 

It  is  provided  in  the  Prescription  Act  (sect.  4)  that  no 
act  or  other  matter  is  to  be  deemed  to  be  an  interruption 
within  the  meaning  of  the  Act,  unless  the  same  shall  have 
been  submitted  to  or  acquiesced  in  for  one  year;  but  not- 
withstanding this  provision,  an  interruption  for  a  shorter 
period  may  be  very  important  evidence  of  the  enjoy- 
ment not  having  been  "  as  of  right,"  and  must  be  taken 
into  consideration  with  other  circumstances  to  determine, 
if  an  easement  has  been  acquired,  whether  it  is  claimed 
by  prescription  at  common  law  or  under  the  Act  (u). 

Besides  the  above,  the  special  circumstances  of  a  ease 
may  be  sufficient  to  show  that  the  enjoyment  was  not  "  as 
of  right,"  and  therefore  that  no  easement  has  been  acquired. 
Thus,  if  the  claimant  has  agreed  to  do  something  incon- 
sistent with  the  right  or  by  which  the  easement  must  be 
terminated  when  the  thing  is  done,  it  cannot  be  said  that 
the  enjoyment  was  "  as  of  right "  so  as  to  satisfy  the 
statute  (r). 

Privilege  Another  circumstance   which    will   have    the   effect    of 

muSj  .   f?"     rendering  user  insufficient  for  the  acquisition  of  an  ease- 
joyed  in  the  °  * 

character  of  ment  by  prescription  is  that  the  right  has  not  been  enjoyed 
in  the  character  of  an  easement;  as,  for  instance,  when 
there  has  been  unity  of  possession  during   all  or  part  of 


Enjoyment 
"  as  of  right  " 
disproved  by 
special  cir- 
cumstances. 


(t)  Eatonv.  Swansea  Water- 
imrL-a  <  'ompany,  17  Q.  B.  I'll  7  ; 
20  L.  J.,  Q.  B.  482.  bivett  v. 
Wilson,  3  Bing.  115  ;  3  L.  J., 
C.  P.  186.  Gaved  v.  Mart  mi, 
L9C.  B..N.  S.  732;  34  L.  J., 
C.  P.  353;  13  L.  T.  74. 


(u)  Kola!  v.  SwanseaWater- 
works  Company,  17  Q.  B.  2G7  ; 
20  L.  J.,  Q.  B.  482. 

(r)  Tone  v.  Preston,  24  Ch. 
D.  739;  53  L.  J.,  Ch.  50;  49 
L.  T.  99. 
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the  time,  for  in  that  case  "the  claimant  would  not  have  Chap.  II. 
enjoyed  '  as  of  right '  the  easement,  but  the  soil  itself"  (ir ). 
For  this  reason,  at  common  law,  a  tenant  of  land  could 
not  acquire  an  easement  by  prescription  in  other  land  of 
his  lessor,  even  though  the  latter  had  merely  a  term  of 
years  or  an  estate  for  life  in  it,  and  there  was  no  unity 
of  seisin  or  possession,  for  all  the  tenant's  rights  were 
derived  from  his  lessor  ;  and  as  the  latter  could  not  have 
an  enjoyment  of  an  easement  as  of  right  against  himself, 
so  neither  could  his  tenant  against  him  (x).  For  the  same 
reason  a  tenant  of  land  cannot  acquire  an  easement  l»y 
prescription  in  other  land  in  his  occupation,  though  held 
under  a  different  landlord  (y) ;  though  in  the  case  of 
the  Ecclesiastical  Commissioners  for  England  v.  Kino  (z) 
Brett,  L.  J.,  did  express  an  opinion  that  if  a  person  is 
trustee  of  one  estate  and  beneficial  owner  of  another  it  is 
possible  for  him  during  the  unity  of  ownership  to  make 
the  former  a  dominant  tenement  and  the  latter  servient 
to  it,  and  thus  for  the  statute  to  apply  and  an  easement  to 
be  gained  by  prescription,  or  for  it  to  be  gained  under  the 
doctrine  of  a  lost  grant.  His  lordship,  however,  did  not 
say  this  as  the  result  of  a  deliberate  opinion,  and  it  is 
open  to  question  whether  a  man  could  make  a  grant  to 
himself  under  such  circumstances. 

With  reference  to  the  principle  just  stated  that  a  tenant  Prescription 
of  land  cannot  at  common  law  acquire  an  easement  by  tenanta 
prescription  in  other  land  of  his  lessor,  the  question  is  samelandlord. 
involved  whether  a  tenant  cannot  acquire   an  easement 

w     Bright  v.  Walker,  1  C,  Ch.  D.  391 ;  50  L.  J.,  Ch.  783. 

M.  &  W.  p.  219  ;  3  L.J.,  X.  8.,  (y)  Harbidge  v.  Warwick,  3 

Exch.   pp.  253,  254.     OnUy  Exch.  552.  Clay  v.  Thackrah, 

v.Gardiner,  I  M.  A:  W.  196;  9   C.  &  1'.    17.       Damper  v. 

8  L.  J.,  X.   S.,   Exch.   102.  Bassett,  (1901)  2  Ch.  350 ;  70 

Battishill  v.  Reed,  is  C.   B.  L.  J.,  Ch.  657 ;  si   L.  T.  682. 

Gin;.  i     II   Ch.   D.  p.  222;    19 

(x)  Warburton  v.  Parke,2  L.  J.,    Ch.  534;    42    L.    T. 

H.  &  N.  64  ;  26  L.  J.,  Exch.  p.  203. 
299.      Outram   v.  Maude,   17 
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Chap.  II.  under  the  Prescription  Act  in  land  of  his  lessor,  not 
against  him,  but  against  another  tenant  to  whom  the  quasi- 
servient  tenement  is  leased,  such  easement  being  co- 
extensive with  the  period  of  years  during  which  the  tene- 
ments are  both  leased.  Such  a  question  could  not  arise 
under  the  common  law,  for  a  tenant  can,  at  common  law, 
prescribe  in  right  of  his  landlord,  the  owner  of  the  fee, 
only  (a)  ;  but  under  the  Prescription  Act  claims  to  ease- 
ments by  prescription  may  be  made  and  sustained  in  right 
of  the  occupier  of  the  land  (b).  On  this  point  a  distinction 
arises  between  easements  which  are  provided  for  by  the 
second  section  of  the  Act,  such  as  rights  of  way  and  to 
watercourses  and  the  use  of  water  and  rights  to  light  which 
are  specially  dealt  with  by  the  third  section.  There  has 
been  a  series  of  cases  relating  to  rights  to  light,  which 
will  be  fully  considered  later  on,  whereby  it  has  been 
established  that  one  tenant  is  able  to  acquire  a  right  to 
light  against  another  tenant  of  the  same  landlord  in  his 
own  right  as  occupier  of  the  dominant  tenement,  but  in 
Kilgour  v.  Gaddes  (c)  the  old  principle  of  the  common  law 
was  held  still  to  remain  that  in  cases  coining  within  the 
provisions  of  the  second  section  a  tenant,  though  claiming 
in  an  action,  as  occupier,  prescribes  in  light  of  the  owner 
in  fee  of  his  tenement,  and  that  any  easement  acquired 
thereby  is  acquired,  not  for  him  as  distinguished  from  his 
landlord,  but  for  the  owner  in  fee.  The  result  is  that  one 
tenant  cannot  acquire  easements  under  the  second  section 
against  another  tenant  of  the  same  landlord.  The  pos-i- 
bility  of  one  tenant  acquiring  an  easement  against  another 
tenant,  holding  under  the  same  landlord  seems  to  have 
presented  itself  to  the  mind  of  Sir  It.  T.  Kindersley,  V.-C, 
when    delivering    judgment    in    the    case    of    Daniel    v. 

(a)  Large  v.    Pitt,    Peake,      L.  J.,  K.  B.  233;    90   L.   T. 

Ad.  Ca.  L52.  604.     Bright  v.  Walker,  1  C, 

2  &  3  Will.  IV.  c.  71,      M.  &  R.  211  ;  3  L.  J.,  N.  S., 

ss.  2  and  5.  Exch.  250.     As  to  light,  see 

(c)  (1904)  1  K.  B.  L57  ;  73      post,  Chap.  II.,  Sect.  2,  Light. 
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Anderson  (</),  which  it  is  thought  was  the  first  occasion  Chap.  II. 
when  the  point  was  noticed.  After  laying  down  thai  a 
tenant  could  not  acquire  an  easement  against  his  landlord 
by  long  user,  the  Vice-Chancellor  said:  "And  whatever 
may  be  the  rights  of  one  tenant  against  another,  the  owner 
remains  where  he  was,  and  therefore  you  cannot  talk  of 
any  easement  acquired  by  him  or  vesting  at  all, /or  what- 
<  r,  r  rights  one  truant  may  have  against  another,  it  is  only 
as  between  them  ax  tenants." 

Lastly,  the  user  must  he  uninterrupted  and  continuous  User  must  be 
in  order  that  it  may  suffice  for  the  acquisition  of  an  "l^Z"1^'1 
easement  by  prescription,  for,  independently  of  the  Pre-  tinuous. 
scription  Act,  which  appears  to  contemplate  continuous 
user,  no  presumption  of  a  grant  can  arise,  if  the  user  has 
not  been  continuous.  It  will  he  seen,  however,  that  it  is 
not  requisite,  in  order  to  support  a  claim  by  prescription, 
either  at  common  law  or  under  the  Act,  that  the  user 
shall  he  incessant ;  indeed,  many  easements  are  by  their 
nature  intermittent — that  is,  usable  or  used  only  at  times  ; 
but  the  words  of  the  Act  would  not  be  satisfied  by 
an  enjoyment  for  different  and  disconnected  periods 
only,  which  added  together  would  make  up  twenty 
years,  nor  by  user  at  long  intervals,  separated  by  several 
or  many  years  (e).  Neither  would  it  be  satisfied  by 
variable  and  discontinuous  modes  of  user,  as  in  a  case 
where  light  was  claimed  to  a  building  without  windows 
on  which  timber  was  stacked  for  sale,  the  light  pene- 
trating to  it  sometimes  one  way  and  sometimes  another, 
according  to  the  arrangement  of  the  timber  at  the  time  (/). 

•".I    I..  J.,  Ch.  610;     7  11  Q.B.D.  715;  53L.J.,Q.  B. 

L  T.  183.  30:    13Q.B.D.  304;  53  L  J., 

i     Onley    v.   Gardiner,     I  Q.  B.  t30 ;  5]  L  T.  753.   Bui 

M.  &  W.  I'.'i'.;  8   I..  J.,  X.  S.,  see  per  Lord  Eatherley,  L  C, 

Exch.    L02.       Monmouthshire  in  Ladyman  v.  Grave,  L  R.,  6 

Canal  Company   v.   Harford,  Ch.  p.  768;  25  L.  T.  p.  54. 
per  Parke,  B.,  ]    C,  M.  &  I.'.,  f)  Harris  v.  Be  Pinna,  33 

p.  631.     Roberts  v.  Clarke,  18  Ch.  D.  238 ;  56  L.  J.,  Ch.  344 ; 

L.  T.  19.     Hollins  v.  Verney,  54  I..  T.  77<».  , 
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<  !hap.  II.  When  it  was  said  above  that  the  user  must  be  uninterrupted 
Sect-  *•  and  continuous  ;  by  a  breach  of  continuity  was  meant  a 
cessation  of  user  by  the  voluntary  act  of  the  person  claim- 
ing the  right,  but  by  interruption  a  cessation  from  user  in 
consequence  of  the  act  of  a  person  in  opposition  to  the 
user  of  the  easement,  or  a  change  in  the  character  of  the 
enjoyment  by  reason  of  which  it  ceases  to  have  the 
qualities  required   by  law. 

Interruptions        Interruptions    are   of   three    kinds :    (a)  Interruptions 
'  in  the  enjoyment  as  of  right  ;  (b)   Interruptions  in   the 
enjoyment  as  an  easement ;   (c)  Interruptions  in  the  enjoy- 
ment in  fact. 

(a)  As  of  It  has  already  been  pointed  out  that  at  common  law 

the  user  must  have  been  "  as  of  right,"  in  order  that  an 
easement  may  be  acquired  by  prescription,  and  that  no 
grant  can  be  presumed  if  the  user  was  not  "as  of  right " ; 
if,  therefore,  any  interruption  can  be  shown  to  have 
occurred  in  the  enjoyment  "  as  of  right,"  the  presumption 
of  a  grant  is  rebutted — no  matter,  at  common  law,  at  what 
time  the  interruption  occurred.  The  Prescription  Act 
expressly  requires  actual  enjoyment  by  the  person  claim- 
ing right  to  an  easement  without  interruption  for  the  full 
period  of  twenty  years  ;  if,  therefore,  an  interruption  in  the 
enjoyment  "as  of  right"  occurs  at  anytime  during  the 
twenty  years,  the  statute  is  not  satisfied  (g).  This  was 
pointed  out  by  Parke,  B.,  and  Lord  Lyndhurst,  C.  B., 
during  the  argument  of  the  case  of  the  Monmouthshire 
Canal  Company  v.  Harford  (h)  ;  when  the  former  said, 
"  The  issue  is  whether  the  occupiers  of  the  closes  of  right 
and  without  interruption  have  had  the  use  and  enjoyment 
for  twenty  years,  as  they  insist  under  this  issue  ;   therefore 

uj)  This  does  not  apply  to  "  Light,"  p.  302. 

the  easement  of  light,  which  (h  i  1  C,  M.  &  11.  p.  631 ;  4 

the  Prescription  Act  does  not  L.  J.,  N.  S.  p.  47.     Bright  v. 

require  to  be  enjoyed  "  as  of  Walker,  1  C,  M.  &  R.  211 ;  3 

right."     See  post,   Section  2,  L.  J.,  N.  S.,  Exch,  250. 
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they  must  show  an  uninterrupted  rightful  enjoyment  Chap.  II. 
for  twenty  years.  If  they  had  enjoyed  it  for  one  week, 
and  not  for  the  next,  and  so  on  alternately,  their  plea 
would  not  have  been  proved.  In  the  case  of  Bright  v. 
Walker,  lately  decided  in  this  Court,  it  was  held  that  the 
claimant  must  show  that  he  has  enjoyed  the  way  for  the 
full  period  of  twenty  years,  and  that  he  has  done  so  as  oj 
right  and  without  interi-upUon,  and  that  such  claim  might 
be  answered  by  proof  of  a  licence,  written  or  parol,  for  a 
limited  period,  comprising  the  whole  or  part  of  the 
twenty  years  (/').  In  the  present  case  the  permission 
asked  for  and  given  shows  that  the  occupiers  of  the  closes 
did  not  enjoy  the  way  '  as  of  right,'  and  also  that  they 
did  not  enjoy  it  uninterruptedly."  Lord  Lyndhurst  said  : 
"  The  simple  issue  is,  whether  there  has  been  a  continued 
enjoyment  of  the  way  for  twenty  years,  and  any  evidence 
negativing  the  continuance  is  admissible.  Every  time  the 
occupiers  asked  for  leave  they  admitted  that  the  former 
licence  had  expired,  and  that  the  continuance  of  the 
enjoyment  was  broken." 

An  interruption  may  also  occur  in  the  enjoyment  of  an  (i»)  As  an 
easement  as  an  easement — that  is,  the  user  may  continue  '" 
in  point  of  fact,  but  it  may  be  changed  in  character; 
for  instance,  it  may  become  one  of  the  rights  of  owner- 
ship if  a  union  of  ownership  of  the  dominant  and  servient 
tenements  should  take  place.  An  interruption  of  this 
kind,  for  a  time  however  short,  will  prevent  the  acquisition 
of  an  easement  by  prescription,  both  at  common  law  and 
under   the   Act.     At   common   law  such   an  interruption 

i/'i  It     would     seem      that  be  limited  to  an  adverse  right, 

proof  of  a  licence  comprising  and  that    if  a  licence  is  given 

the    whole   of   the    period  of  before  the  commencement,  and 

twenty  years  would  not  defeat  if    it  extends  over  the  whole 

prescription    under    the     Act,  period     of     prescription,     the 

lor   it    has   been    shown   (ante,  user    is     "as    i^    right,"    and 

p.   258)    that    enjoyment   "as  without    interruption,  within 

of  right  "  in  the  Act  is  not  to  the  meaning  of  the  Act. 
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Chap.  II.  would  destroy  the  presumption  of  a  grant,  for  if  a  grant 
Sect-  l-  had  originally  been  made  the  right  granted  would  be 
merged  when  the  grantee  acquired  the  soil  of  the  servient 
tenement;  on  severance  of  the  dominant  and  servient 
tenements  the  easement  could  only  be  re-created  by  a 
fresh  grant,  and  this  would  be  inconsistent  with  the  idea 
that  the  easement  was  created  by  a  grant  before  the  time 
of  legal  memory.  Under  the  Act  unity  of  ownership 
during  the  period  specified  operates  as  an  interruption 
which  will  prevent  a  prescriptive  title  being  gained,  for 
during  the  union  the  claimant  does  not  enjoy  as  of  right 
the  easement,  but  the  soil  itself  (J). 

(c)  In/act.  Interruptions  in  the  enjoyment  in  fact  are  of  two  kinds 
— viz.,  interruptions  which  prevent  acquisition  of  ease- 
ments at  common  law,  and  interruptions  within  the 
meaning  of  the  Prescription   Act. 

Interruptions  At  common  law  any  interruption  in  fact,  from  which 
common  law.  it  maybe  inferred  that  the  enjoyment  was  not  rightful, 
or  that  the  claimant  of  the  easement  has  abandoned  his 
claim,  or  which  is  of  such  a  nature  that  a  jury  would  in 
consequence  refuse  to  presume  that  a  grant  had  been 
made,  is  sufficient  to  prevent  prescription.  Under  the 
first  head  may  be  classed  such  acts  of  interruption  as  the 
locking  of  gates,  or  the  erection  of  barriers  across  a  way, 
or  the  stopping  of  water  flowing  in  an  artificial  watercourse; 
for  from  acts  of  this  kind  it  may  be  inferred  that  no  right 
to  use  the  way  or  the  water  is  acknowledged  by  the 
servient  owner  to  exist  in  point  of  fact,  aud  that  if  the 

(j)  BriglU  v.  Walker,  1  C,  Ch.  D.  391  ;  50  L.  J.,Ch.  783. 

M.  &  II.  p.  219  ;  3  L.  .1.,  X.  S.,  Damper   v.   Bassett,    (1901  I   2 

Exch.  pp.  253,  254.     Onley  v.  Ch.  350;  70  L.  J.,  Ch.  657  ; 

Gardiner,  1   M.  &  VV.  196;  8  84  L.  T.  682.    See  per  Parker, 

L.  J.,  N.  S.,  Exch.  102.     Ear-  J.,    in    Eyman    v.    Van    den 

bidge    v.    Warwick,    .">     Kxch.  Ilcn/h.  (19U7)   2(  'h.  pp.  526- 

552;    18   L.   J.,    Exch.    245.  528;  76   L.  J.,  Ch.  pp.  557- 

Battishill   v.   Reed,    Is  C.   I!.  559;  97  L.  T.  pp.  299,  300. 
696.      Outram   v.  Maude,   17 
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way  were  used  a  trespass  would  be  committed,  though  of    Chap.  II. 
course  if  these  acts  were  resisted  by  the  dominant  owner 
such  an  inference  would  not  be  drawn. 

Mere  non-user  will  not,  in  every  case,  prevent  acquisi- 
tion of  an  easement ;  but,  to  have  that  effect,  it  must  be 
coupled  with  someact  indicative  of  an  intention  to  abandon 
the  claim,  or  it  must  be  of  such  long  continuance,  and  so 
constant,  as  to  indicate  an  intention  not  to  resume  the 
user(fc).  Non-user,  however,  which  would  not  prevent 
acquisition  of  an  easement  at  common  law,  may  often  be 
sufficient  to  do  so  under  the  Prescription  Act,  which 
requires  actual  enjoyment  for  the  full  period  (I). 

The  case  of  Denies  v.  Williams  (m)  related  to  a  right  Partial  inter- 
of  common,  but  the  principle  of  law  laid  down  in  that  J,"^1" 
case  applies  equally  to  an  easement  if  it  is  in  its  nature 
divisible  ;  it  is. there  decided  that  if  the  user  is  interrupted 
in  one  part,  the  interruption  only  affects  the  acquisition  of 
the  right  as  to  that  part. 

It  should  be  mentioned  that  a  trilling  alteration  in  Trifling  and 
the  course  of  a  stream,  or  an  accidental  stoppage  in  the  ^n... 
flow  of  water,  is  not  an  interruption  which  will  prevent 
prescription  ;  for  if  such  interruptions  had  that  effect, 
said  Tindal,  C.  J.,  the  accident  of  a  dry  season,  or  other 
causes  over  which  the  party  could  have  no  control,  might 
deprive  him  of  a  right  established  by  the  longest  course 
of  enjoyment  (//)• 

So  also  suspension  of  user  by  agreement,  or  the  tern-  Suspension 
porary  substitution,  by  agreement  or  for  convenience,  °f  ^L^emenl 
another  way  for  that  to  which  the  right  is  claimed,  is  not 

Moore  v.   Rawson,  '■'<  B.  prove   actual   enjoyment,"  p. 

&  C.  332;  3  L  J.,  K.  B.  32.  216. 

Stokoe  v.  Singers,  8  E.  &  B.  (w)  1G  Q.  II.  546  ;  20  L.  J., 

31;  26  L.  J.,  Q.  B.  257.     Re-  Q.  1'..  330. 

gina  v.  Ghorley,  12  Q.  B.  515.  (n    Hall   v.  Sidft,  I    I 

See  post,  Chapter  V.  X.  ( !.  381  ;  7  L.  J.,'X.  S.,  C.  1'. 

(I)  See  ante,  "  Evidence  to  209. 
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Chap.  II.     an  interruption  in  the  enjoyment  which  will  defeat  a  claim 
iCtl  1'       by  prescription,  for  under  those   circumstances  there   is 
constructive  enjoyment  of  the  easement,  and  such  non- 
user  will  not  rebut  the  presumption  of  a  grant  (o). 

Interruptions  Interruptions,  when  claims  to  easements  are  made  under 
th/presSfp6-1  the  Prescription  Act,  somewhat  differ  from  interruptions 
tionAct,  when  claims  are  made  by  prescription  at  common  law, 
since  it  was  thought  right  by  the  legislature  when  passing 
that  Act  to  define  what  was  meant  by  the  word  "  inter- 
ruption "  as  it  is  used  in  the  statute.  By  the  fourth 
section  of  the  Act  it  is  enacted,  that  "no  act  or  other 
matter  shall  be  deemed  to  be  an  interruption  within  the 
meaning  of  this  statute,  unless  the  same  shall  have  been 
or  shall  be  submitted  to  or  acquiesced  in  for  one  year 
after  the  party  interrupted  shall  have  had  or  shall  have 
notice  thereof,  and  of  the  person  making  or  authorising 
the  same  to  be  made."  However  conclusive  an  interrup- 
tion therefore  may  be  against  the  presumption  of  a  grant, 
and  although  it  might  be  amply  sufficient  to  prevent 
acquisition  of  an  easement  at  common  law,  it  will  have 
no  effect  under  the  statute,  unless  it  has  been  submitted 
to  for  one  year.  The  unreasonableness  of  this  provision 
was  referred  to  by  Parke,  B..  in  the  Exchequer  Chamber, 
in  the  case  of  Flight  v.  Thomas  (p)  ;  and  as  a  result  of 
this  section  it  was  also  remarked  that  although  there 
may  have  been  a  number  of  interruptions  during  pre- 
scriptive user,  they  will  have  no  effect  in  preventing 
prescription  under  the  Act  unless  one  of  them  happened 
to  continue  and  to  be  submitted  to  for  a  year.  The 
learned  judge  expressed  his  opinion  that  the  more  reason- 
able provision  would  have  been  that  any  interruption 
acquiesced  in  should  suffice  to  prevent  prescription,  as 
that  would  conclusively  rebut  the  supposition  of  a  grant, 

(o)  Payne     v.    Shedden,    1      v.  Foster,  per  Patteson,  J.,  3 
Moo.  &  Rob.  382.     Reignolds      Q.  B.  p.  585. 
v.  Edwards,  Willes,  282.  Carr         (p)  11  A.  &  E.  p.  693. 
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but  it  was  impossible  to  get  over  the  words  of  the  section.     Chap.  II. 

It  has,  however,  already  been  mentioned  that  though  an ° 

interruption  in  tact  may  not  suffice  for  the  statute,  it  may 
be  used  as  evidence  that  the  enjoyment  was  not  "as  of 
right  "  (q). 

In  the  case  of  Presland  v.  Bingham  (?•)  the  effect  of  an  Fluctuating 
interruption  of  a  variable  or  fluctuating  character  was  mterruPtl( 
brought  into  question.  The  action  was  for  obstruction  of 
light  by  a  wall  raised  from  eight  to  twenty-three  feet 
high.  The  defendant  who  had  raised  the  wall  denied 
that  the  plaintiff  had  acquired  any  right  to  light,  as  he 
had  been  in  the  habit  of  piling  up  empty  packing  cases 
against  the  old  wall  to  a  considerable  height,  sometimes 
as  great  as  twenty-five  feet ;  but  he  admitted  that  the 
height  of  the  pile  was  continually  varying,  as  when  a 
vanload  bad  been  collected  the  cases  were  sent  away  and 
a  fresh  accumulation  was  begun.  It  was  decided  that, 
though  an  interruption  of  a  merely  temporary  character, 
if  it  lasts  a  year,  will  prevent  the  acquisition  of  an  ease- 
ment  under  the  Act,  a  fluctuating  interruption  of  this 
kind  is  clearly  not  sufficient,  for  it  could  not  be  proved  at 
any  time  to  have  lasted  one  year  at  any  fixed  height. 

It  is  to  be  observed  that  in  order  that   an  obstruction  Notice  of 
should  be  an    interruption    within   the   meaning    of   the  Ruling 
Act,  it   is   required   that  the  claimant    of  the    easement  interruption. 
should  not  only  know  of  the  obstruction,  but  should  have 
notice  of  the   person   making   or    authorising    the    same 
to  be  made.     Fry,   J.,  expressed   his   opinion   that  this 
means  that  some  actual  notice  of  the  person  causing  the 
obstruction  is  required,  and  that  the  natural  inference  to  be 
drawn  from  its  existence  that  it  was  made  or  authorised 
by  the  owner  of  the  servient  tenement  is  not  sufficient  (s). 
Except  in  this  opinion,  however,  it  is  somewhat  remarkable 

(q)  Ante,  p.  262.  (s)  Seddon  v.  Bank  of  Bol- 

r)   II  Ch.  D.  268;  60  L.T.      ton,  L9  Ch.  D.  162;  51  L.  J., 
433.  Ch.  542;    16  L.  T.  225. 
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Chap.  II.     that  the  point  does  not  appear  to  have  been  raised,  and 

Sect-  *•      that  the  absence  of  express  notice  lias  not  in  any  case  been 

taken  to  rebut  the  legal  effect  of  an  interruption.      There 

is  no  reported  decision  on  the  meaning  of  this  part  of  the 

section. 

Voluntary  It     has    been    held    that    an    interruption    within    the 

cessation  of  .  f ,,       ■    ,  .  it  c        • 

user  and  user  meaning  of  the  Act  is  an  actual  discontinuance  ot  enjoy- 
by  permission,  nient  of  user,  not  by  the  mere  voluntary  act  of  the  claimant 
of  the  right,  but  in  consequence  of  an  obstructive  act 
done  by  another  person.  In  Carr  v.  Foster  (/),  it  was 
held  that  non-user  for  two  years  in  the  middle  of  the  pre- 
scriptive period  did  not  defeat  the  claim,  for  that  the 
words  of  the  Act  are  "  without  interruption,"  not  "  with- 
out intermission,"  and  that  by  the  fourth  section  the 
interruption  must  be  submitted  to  or  acquiesced  in  after 
notice  thereof  and  of  the  person  making  or  authorising 
it  to  be  made,  all  which  clearly  indicates  the  meaning  of 
the  statute.  So,  also,  it  was  determined  in  the  case  of 
the  Plasterers'  Company  v.  Parish  Clerks'  Company  (u), 
that  a  money  payment  for  permission  to  enjoy  light  was 
not  an  interruption  under  the  Act,  as  an  interruption 
within  the  meaning  of  the  third  section  must  be  such  an 
interruption  as  is  contemplated  by  the  fourth,  and  that  the 
two  together  showed  that  there  must  be  an  actual  discon- 
tinuance of  the  enjoyment  by  reason  of  an  obstruction 
submitted  to  or  acquiesced  in  for  a  year.  The  case  of 
Davies  v.  Williams  (r),  however,  shows  that  it  matters  not 
by  whom  the  obstructive  act  is  committed,  for  the  effect 
will  be  the  same  whether  it  is  done  by  the  owner  of  the 
servient  tenement  or  by  a  stranger.  In  that  case  a  right 
of  common  was  claimed  under  the  first  section  of  the 
Act,  and  the  interruption  was  caused  by  a  trespasser  who 

(t)  3  Q.  B.  581  ;  11   L.  J.,  (u)  0  Exch.  630 ;  20  L.  J, 

Q.  B.  284,     Smith   v.   Baxter,  Exch.  362. 

(1900)  2  Ch.  L38  ;  69  L.  J.,  (v)  1G  Q.  B.  540  ;  20  L.  J., 

Ch.  437  ;  82  L.  T.  G50.  Q.  B.  330. 
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enclosed  about  ten  acres  of  the  land  and  built  a  house     Chap.  IT. 
there.  Sect  1. 


Whether  an  interruption  is  submitted  to  or  acquiesced  Acquiescence 
in  within  the  meaning  of  the  statute  is  a  question  for  the  '!'  mterruP- 
jury,  tor  this  must  depend  upon  the  circumstances  of  each 
case,  and  the  conduct  of  the  parties ;  it  is  not  necessary 
that  an  action  for  obstruction  should  be  commenced  to 
rebut  the  idea  of  acquiescence  or  submission,  for  any 
conduct  indicative  of  resistance  is  sufficient  (w).  Acqui- 
escence by  some  members  only  of  a  body  of  persons  who 
claim  a  right  by  prescription  under  the  Act  is  not  such  an 
acquiescence  as  will  defeat  the  claim  (x). 

Before    leaving    the    subject   of  interruptions,  a  point  Interruption 
which  arose  in  the  case  of  Clayton  v.  Corby  (y)  should  be  ^l^y  for 
noticed.     By  the  seventh  section  of  the  Prescription  Act  1'fe. 
periods  of  life  estates  are  to  be  excluded  in  the  computa- 
tion of  prescriptive  periods  ;  and  the  question  was,  if  user 
was  continued  during  a  life  estate,  and  the  tenant  for  life 
interrupted  the  user,  whether  the  interruption  would  be 
effectual,  if  submitted  to,  to  prevent  the  acquisition  of  the 
easement,  or  whether  the  interruption  should  be  disre- 
garded, the  period  of  the  life  estate  being  excluded  in  the 
computation  of  the  time.     It  was  held  that  the  interruption 
would  prevent  the  acquisition  of  the  easement,  for  that 
though  a  tenant  for  life  cannot  by  acquiescence  burden  the 
estate,  he  may  by  resistance  free  it  from  the  easement 
which  would  otherwise  be  imposed. 

A   species  of   interruption     in    the    prescriptive   user  Alteration  of 
occurs  when  the  prospective  dominant  tenement  is  mate-  tenement  dor- 

riallv  altered  during  the  prescriptive  period,  and  the  effect  tag  P"  - 

tive  period. 

(w)  Bennison  v.  Cartwright,  (x)  Warrickv.  Queen's  Col- 

5  B.  &  S.  I  :  33  L.  J.,  Q.  B.  lege,  Oxford,   L.  R.,  10    Eq. 

137;  10  L.  T.266.    Glover  v.  105;  39  L.  J.,  Ch.  636;  23 

Coleman,  L.  R,,  10  C.  P.  108;  L.  T.  63. 
44  L.  J.,  C.  P.  66;  31  L.  T.  y    2  Q.  B.  813;  11  L.  J., 

684.  Q.  B.  1J3U. 
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Chap.  II.     of  the  alteration  on  the  acquisition  of  an  easement  has 
^      '  recently  been  questioned.     The  effect  of  alterations  has 

generally  been  brought  into  question  in  cases  where  the 
easement  has  already  been  acquired,  and  not  during  the 
prescriptive  period,  endeavour  being  made  to  show  that 
the  result  is  the  destruction  and  loss  of  the  easement.  But 
when  it  is  remembered  that  an  easement  cannot  be  acquired 
under  the  Prescription  Act  until  it  has  been  contested  in 
an  action,  it  would  seem  that  alterations  in  dominant 
tenements  must  much  more  frequently  occur  during  the 
prescriptive  user  than  after  the  prescription  has  been 
completed  b}r  the  commencement  of  an  action,  as  com- 
paratively few  easements  give  rise  to  actions  and  few 
therefore  are  absolutely  acquired  under  the  Act,  the 
majority  being  always  in  an  inchoate  state.  The  point 
now  under  consideration  was,  however,  raised  (and  it  was 
said  in  the  argument  that  it  was  raised  for  the  first  time) 
in  the  case  of  Ancheics  v.  Waite  (z),  when  it  was  held 
that  no  distinction  can  be  drawn  between  what,  in  the  way 
of  alteration,  involves  the  loss  of  an  easement  when  once 
acquired  and  what  is  sufficient  to  prevent  the  acquisition 
of  the  right  during  the  twenty  years'  prescriptive  user. 

ACQUISITION    OF    EASEMENTS    UXDEE    A    CUSTOM. 

Custom  is  the  last  means  by  which  easements  may  be 
acquired.  Some  remarks  on  this  subject  have  already  been 
made  in  the  first  chapter,  when  it  was  explained  that 
though  a  custom  and  an  easement  are  altogether  different, 
yet  that  there  can  be  a  custom  in  a  locality  under  and  by 
virtue  of  which  an  easement  may  be  acquired  by  an  owner 
of  land  situated  in  the  locality  to  which  the  custom  belongs. 
Some  instances  of  easements  claimed  under  customs  were 
also  mentioned. 

Easements  It  may  be  remarked  that  an  easement  cannot  be  estab- 

l'':.'11",1.'!,!.!.;',h    lished  both  by  prescription  and  under  a  custom  by  the 

1  '  \       I  )  I  CSC   I  ll'~  •  i.  1  v 

!ln!;li1",ler        0)  (1907)  -1  Ch.  500  ;  70  L.  J,  Ch.  076  ;  97  L.  T.  428. 
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same  evidence,  for  prescription  and  custom  are  different  in     <  hap.  1 1. 


Sect. 


their  characters,  but  a  prescriptive  and  a  customary  right 
to  the  same  privilege  may  possibly  co-exist  if  each  be  dis- 
tinctly proved  by  proper  evidence,  though  this  is  doubtful. 
In  Blewett  v.  Tregonning  (a).,  it  was  said  that  it  would  be 
inconsistent  with  common  sense  to  say  that  the  very  same 
facts  could  prove  two  rights  of  a  completely  different 
nature,  such  as  that  of  one  taking  sand  by  prescription  to 
himself  and  his  ancestors  alone  in  respect  of  particular 
lands,  or  to  himself  in  common  with  his  brother  farmers 
in  respect  of  all  lands  in  the  parish  in  respect  of  which 
the  prescription  is  claimed,  and  also  to  himself  and  all  the 
inhabitants  of  the  count}-.  If  an  easement  is  claimed 
both  by  prescription  and  under  a  custom,  and  the  same 
evidence  is  offered  to  establish  each,  the  jury  must  consider 
which,  if  either,  is  proved,  for  they  cannot  find  in  favour 
■of  both. 

Claims  to  easements  by  custom  are  expressly  recognized  claims  by 

in  the  second  section  of  the  Prescription  Act,  in  which  it  ?,ust?,m  llu1' ' 

1  the  rrescnp- 

is  said  that  no  claim  which  may  be  lawfully  made  at  the  tionAct. 
•common  law  by  custom  ...  to  any  way,  &c,  when  such 
way,  &c,  shall  have  been  actually  enjoyed  for  twenty  years, 
shall  be  defeated  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  airy  time  prior  to  such  period 
•of  twenty  years.  It  is  difficult  to  see  what  is  the  precise 
•effect  of  this  section  on  claims  to  easements  under  a 
custom,  for  if  a  claim  is  made  under  a  custom  alleged  to 
have  existed  from  time  immemorial,  the  claim  is  made  at 
■common  law  and  the  Prescription  Act  does  not  preclude 
•easements  from  being  so  claimed  ;  but  if  the  claim  be 
made  under  the  Act  a  claim  under  a  custom  is  in  eveiy 
way  similar  to  a  claim  by  prescription.  Possibly,  how- 
ever, evidence  which   would  be  insufficient  to  support  an 

(a)  3  A.  A-  E.  p.  588  ;  5  X.  Earl  de  la  Warr  v.  Miles,  17 
&  M.  p.  318.  See  also  the  Ch.  D.535;50  L.  J.,  Ch.  754 ; 
judgment  of  James,  L.  J.,  in      11  L.  T.  187. 
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Chap.  IT.     easement  claimed  by  prescription  under  the  Act  might 
Sect-  L      be  sufficient  if  it  was  alleged  that  the  right  depended  upon 
a  custom,  and  that  there  had  been  actual  user  for  twenty 
years. 

Must  be  That  easements  claimed  by  custom  may  be  sustainable 

and 'certain.  ni  l)omt  ot'  law>  tlu'.v  must  be  possessed  of  the  same 
characteristics  as  those  which  are  essential  for  the  validity 
of  customs  generally.  Thus  they  must  be  reasonable  and 
certain  (b). 


Sect.  2. — On  Acquisition  of  Particular  Easements. 

Sect.  2.  Having  now  considered  the  rules  of  law  which  relate 

to  the  acquisition  of  easements  of  all  kinds,  it  is  intended 
in  this  section  to  treat  of  those  principles  which  have 
exclusive  reference  to  the  acquisition  of  particular  sorts  of 
easements  only.  It  has  been  pointed  out  that  natural  rights 
are  incident  to  the  ownership  of  land,  and  are  not  created 
or  acquired  by  any  act  of  man,  but  that  all  easements  are 
more  or  less  directly  referable  to  a  grant  of  the  owner  of 
the  servient  tenement,  either  express  or  implied.  In  the 
following  pages,  therefore,  the  acquisition  of  easements 
as  distinguished  from  natural  rights  has  alone  to  be 
considered. 

AIR. 

Two  kinds  of       It  has  already  been  remarked  that  there  are  two  classes- 
isements.       0f  easements  [n  connection  with  the  air  to  which  an  owner 

(b)  Broadbent     v.      Wilks,  L.  T.  102.     Blaekett  v.  Brad- 

Willes,  300.     Hilton  v.  Earl  ley,  1  B.  &  S.  940 ;  31  L.  J., 

Granville,  5    Q.   B.  701  ;    13  Q.  B.  65 ;  8  L.  T.  832.     Car- 

L.  J.,  Q.    B.   1 93.     WakefieU  lyon  v.  Lorering,  1  H.  &   X. 

v.  Duke  of  li,i,>rlr„rh,   L.  R.,  781;    26   L.  J.,   E.xch.   251. 

4  Eq.  613  ;  36  L.  J.,  ( !h.  763  ;  Rogers  v.  Taylor,  1  H.  &  N. 

16  L.  T.  475  :  L.  R.,  4  H.  L.  706  ;  26  L.  J.,  Exch.  203. 
377;  39  L.  J.,  Ch.  441;  23 
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of  land  may  be  entitled,  and  that  they  are  rights  relating     i  !hap.  II. 

to  the  free  and  uninterrupted  passage  of  air,  and  rights      ^ect"  2' 

relating  to  purity  of  air. 

On    account  of  the    similitude   of   light   and  air  with  Oninter- 

„,  ,  .  -ruptedflow 

reference  to  the  rules  of  law  respecting  the  passage  thereof  ,)f  air< 

to  buildings  or  land,  they  were  considered  together   in 

the  previous  chapter,  and  the  same  course  will  be  adopted 

now  (c)  ;  but  it  may  be  mentioned  here  that  a  right  to 

free  and  uninterrupted  passage   of  air  may  be  acquired 

by  grant,  express  or  implied,  or  by  prescription  (d).    With 

reference,  however,  to  the  power  of  acquiring  a  right  to 

uninterrupted  passage  of  air  by  prescription,  there  is  a 

difference  between  light  and  air.      A  prescriptive    right  Prescriptive 

that  light  shall  not  be  obstructed  can,  at  the  present  day, 

only  be  acquired    under   the  Prescription  Act  —  special 

provision    having   been    made    in    that    statute    for   the 

acquisition  of  rights    to    light  —  and  in  consequence  of 

the  form  of  words  there  used,  rights   to  light  cannot  be 

acquired  now  by  prescription  at  common  law ;  this  will  be 

more  particularly  explained  by-and-by  ;  but  with  reference 

to  air  the  case  is  the  reverse,  for  no  provision  was  made  in 

the  Prescription  Act  for  acquisition  of  rights  to  have  the  Prescription 

natural  flow  of  air  uninterrupted,  and  the  common  law  * 

mode  of  gaining   such  a  right    still    remains  (c),    wdiich 

(c)  See  post,  Light,  p.  280.  scarcely  open  to  question  that 
d)  Bass  v.  Gregory,  25  the  law  lias  always  recognized 
Q.  B.  D.  481  ;  59  L.  J.,  prescriptive  rights  to  have  air 
Q.  B.  574.  Cable  v.  Bryant,  unobstructed,  and,  moreover, 
(1908)  1  Ch.  259;  77  L.  J.,  no  easements  of  a  negative 
Ch.  78;  98  L.  T.  98.  character  are  the  proper  sub- 
(e)  In  Hall  v.  Lichfield  jects  for  a  grant,  but  must 
Brewery  Company,  49  L.  J.,  always  originate  in  a  covenant 
Ch.  655;  13  L.  T.  380,  Fry,  actual  or  presumed  by  the 
J.,  said  that  as  a  righl  to  have  servient  owner  not  to  do  some- 
air  unobstructed  was  1 1. >t  a  lit  thing.  It  is  therefore  evident 
subject  for  a  grant  but  for  a  that  prescription  can  be  sup- 
covenanl  not  to  obstruct,  it  ported  by  a  presumed  cove- 
was  not  a  subject  Cor  prescrip-  nant  as  well  as  by  a  presumed 
tion  for  which  a  -rant  must,  grant. 
be     presumed  ;      but     it     is 
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chap.  II.  is,  consequently,  the  only  mode  by  which  a  prescriptive 
Se(--t-  -■  right  to  this  easement  can  be  acquired.  It  has  been 
questioned  whether  a  right  to  uninterrupted  flow  of  air 
is  not  an  "  easement  "  within  the  meaning  of  the  second 
section  of  the  Prescription  Act ;  but  it  was  held  after 
full  argument,  both  in  the  Court  of  Common  Pleas  and 
Common  law.  in  the  Exchequer  Chamber,  that  it  was  not  (/).  There 
can  be  no  doubt  that  a  right  that  air,  accustomed  to  flow  to 
a  window  or  other  defined  aperture  in  a  building,  shall  not 
be  obstructed  may  be  acquired  by  prescription  at  common 
law.  It  appears  to  be  clear,  however,  and  it  is  certainly 
in  analogy  with  the  law  in  the  case  of  light,  that  no  right 
of  a  vague  and  indefinite  kind  to  the  free  flow  of  air  can 
be  acquired  by  prescription,  the  claim  must  be  definite  for 
air  to  some  window  or  similar  place  (//),  but  if  a  definite 
claim  of  that  kind  be  made,  the  acquisition  of  a  right  can 
be  established  at  law  (//). 

Grant.  If  a  claim  is  made  by  grant,  there  is  an  obvious  differ- 

ence between  a  grant  by  general  words  or  phrases,  and  an 
express  grant  in  clear  and  definite  terms.  By  the  latter  a 
landowner  may,  of  course,  make  any  grant  he  pleases, 
even  of  the  most  extensive  kind,  which  might  prevent  him 
building  for  a  long  distance  and  over  a  wide  space  of 
ground  for  the  benefit  of  a  building,  or  even  of  hind  unbuilt 
on,  belonging  to  his  neighbour,  but  if  the  grant  is  expressed 
only  in  general  terms,  or  if  it  is  to  be  implied  only,  and  is 
not  made  for  any  specific  purpose,  the  grantee  will  not  be 
allowed  a  right  by  way  of  easement  to  the  access  of  air, 

(f)  Webb  v.  Bird,  LO  C.  B.,  (1895)  2  Ch.  389;  C.4  L.  J., 

N.  S.  268;  30  L.  J.,  C.  P.  Q.    I'..   523;    72  L.  T.   845: 

384  :  13  C.  B.,  N.  S.  841 ;  31  (1897)  A.  C.  155  ;  06  L.  J., 

L.  J.,  C.  P.  335.     Bryant  v.  Q.  B.  518  ;  76  L.  T.  430. 
Lefever,  4  C.  P.  D.  172  ;  48  (7».)  Bass     v.    Gregory,    25 

L.  J.,  Q.  B.  380;   40  L.  T.  Q.  B.  D.  481  ;  59  L.  J.,  Q.  B. 

579  574.     Cable  v.  Bryant,  (1908) 

(a)  Webb  v.  Bird,  13  C.  B.,  1  Ch.  259  ;  77  L.  J.,  Ch.  78 ; 

N.  S.  841  ;    31  L.  J.,  C.  P.  98  L.  T.  98. 
335.       Ghastey    v.    Ackland, 
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except  where   such  right  is  enjoyed  through  a  definite     Chap.  II. 
aperture  in  the  nature  of  a  window,  or  through  a  definite 
channel  over  adjoining  property  (i). 

The  right  to  purity  of  air,  as  already  explained,  is  a  Eight  to 
natural  right;  hut  an  adverse  right  may  be  acquired  by po 
a  landowner  to  pollute  the  air  which  flows  to  the  land  of 
a  neighbour.     This  easement  may  he  acquired  by  grant, 
express  or  implied,  or  by  prescription. 


Express  grants  of  this  kind  are  not  of  very  common  implied  grant 

of  right  " 
pollute. 


occurrence,  but  as  a  vendor    of   a  house  with    windows  of 


overlooking  his  land  impliedly  grants  to  the  purchaser 
a  right  to  light,  so  it  would  probably  be  held  that  a 
vendor  of  a  factory  impliedly  grants  a  right  to  the 
purchaser  to  pollute  the  air,  when  necessary  and  un- 
avoidable, with  the  smoke  and  vapours  from  the  factory. 
The  vendor  could,  of  course,  only  grant  such  a  right  as 
against  himself,  so  as  to  preclude  him  and  no  one  else 
from  suing  for  the  nuisance  created  ;  he  could  not  impose 
such  a  burden  on  his  neighbours  or  the  public  (j). 


"When  the  air  which  passes  to  a  person's  house  or  land  Prescriptive 

rigl 

pui 


has  been  habitually  polluted  by  smoke,  or  otherwise,  for  "^4° 
twenty  years,  and  he  has  been  in  a  position  to  resist  the 
nuisance  by  legal  proceedings,  or  otherwise,  a  right  may 
be  acquired  against  that  person  to  continue  the  nuisance. 
In  the  case  of  Crump  v.  Lambert  (k),  Lord  Romilly,  M.  R., 
said: — "There  is,  I  apprehend,  no  distinction  between 
any  of  the  cases,  whether  it  be  smoke,  smell,  noise, 
vapour,  or  water,  or  any  other  gas  or  fluid.     The  owner 

(i)  Aldin  v.  Latimer,  Clark,  (h)   L.   R.,  3  Eq.  p.   413. 

Muirhead  and  Company, (1894)  Bliss  v.  Hall,  4  Bing.,  N.  C. 

2Ch.  437;  63  L.  J.,  Ch.  601 ;  183;    7   L.  J.,  N.  S.,  C.  P. 

71  L.  T.  119.  122.     Flight   v.   Thomas,    10 

(j)  Tipping   v.    St.   Helens  A.  &  E.  590;  8  L.  J.,  X.  S., 

Smelting  Company,  per  Sir  W.  Q.  B.  337.     Sturges  v.  Bridg- 

Page    Wood,    V.-C.,  L.  R.,  1  man,  11  Ck  D.  852  ;    18  L.  J., 

Ch.  p.  67.  Ch.  785;  41  L.  T.  219. 
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Chap.  II.  of  one  tenement  cannot  cause  or  permit  to  pass  over  or 
bect-  -•  flow  into  his  neighbour's  tenement,  any  one  or  more  of 
these  things  in  such  a  way  as  materially  to  interfere 
with  the  ordinary  comfort  of  the  occupier  of  the  neigh- 
bouring tenement,  or  so  as  to  injure  his  property.  It  is 
true  that,  by  lapse  of  time,  if  the  owner  of  the  adjoining 
tenement,  which,  in  case  of  light  or  water,  is  usually 
called  the  servient  tenement,  has  not  resisted  for  a  period 
of  twenty  years,  then  the  owner  of  the  dominant  tenement 
has  acquired  the  right  of  discharging  the  gases  or  the 
fluid,  or  sending  smoke  or  noise  from  his  tenement  over 
the  tenement  of  his  neighbour  ;  but  until  that  time  has 
elapsed,  the  owner  of  the  adjoining  or  neighbouring 
tenement,  whether  lie  has  or  has  not  previously  occupied 
it — in  other  words,  whether  he  comes  to  the  nuisance,  or 
the  nuisance  comes  to  him — retains  his  right  to  have  the 
air  that  passes  over  his  land  pure  and  unpolluted,  and 
the  soil  and  produce  of  it  uninjured  by  the  passage  of 
gases,  by  the  deposit  of  deleterious  substances,  or  by  the 
flow  of  water." 


Lie,  ll'l'. 


Acquisition  The  consideration  of  the  means  of  acquiring  rights  to 

of  ri?ht  '"  ,    ,  uninterrupted  flow  of  air  was,  on  account  of  the  similarity 
terrupted  l  " 

light  and  air.    of  light  and  air  in  this  respect,  postponed  to  this  place, 
that  the  two  subjects  might  be  treated  together. 

It  lias  been  previously  explained  that  every  man  has  a 
natural  right  to  use  and  enjoy  the  light  and  air  which 
naturally  come  to  him  in  any  way  he  thinks  proper,  pro- 
vided he  does  not  cause  unjustifiable  damage  to  other 
persons  by  his  mode  of  using  them,  but  that  this  natural 
right,  differing  from  the  natural  right  to  the  flow  of  water, 
is  subordinate  to  the  right  incident  to  property,  which 
every  person  has  to  build  on  his  own  land.  Every  land- 
owner has  perfect  right  to  build  on  his  own  ground,  though 
he  thereby  obstructs  his  neighbour's  light  and  air,  unless 


LIGB  l. 


281 


his  neighbour  has  acquired  a  right  against  him  thai  his     Chap.  II. 

light  and  air  shall  not  be  obstructed  (I).     This  easement 

of  right  to  have  light  and  air  uninterrupted  may  be 
acquired,  like  other  easements,  by  grant,  or,  more 
strictly  speaking,  by  covenant,  express  or  implied,  or 
by  prescription. 

Before  explaining    the   circumstances   under  which  a  No  grant 
grant  of  right  to  light  and  air  or  a  covenant  not  to  obstruct  goffering 

light  and  air  will  be  implied  from  the  acts  of  parties,  it  windows  to 
,  .  .    ,  .be  opened, 

may  be  well  to  point  out  that  no  grant  of  right  to  uninter- 
rupted light  and  air  or  covenant  not  to  obstruct  them 
can  be  implied  from  the  circumstance  that  a  landowner 
sutlers  another  person  to  open  new  windows  overlooking 
his  land  without  making  any  objection.  The  fullest 
knowledge  with  entire,  but  mere,  acquiescence,  cannot 
bind  a  party  who  has  no  means  of  resistance,  and  there  is 
no  means  of  resisting  the  opening  of  a  new  window  by  the 
owner  of  a  house  ;  the  owner  of  a  house  has  a  perfectly 
legal  right  to  open  any  windows  he  thinks  proper,  and  no 
action  will  lie  against  him  for  doing  so,  or  for  the  dis- 
turbance of  the  adjoining  landowner's  privacy.  There 
may  seem  to  be  some  hardship  in  the  rule  that  a  land- 
owner who  has  stood  by  without  taking  any  notice  or 
uttering  a  remonstrance  while  his  neighbour  has  incurred 
expense  in  building,  should  be  at  liberty  afterwards  to 
build  in  front  of  the  windows  and  destnrv  the  comfort  or 
decrease  the  utility  and  value  of  the  house ;  but  he  is 
entitled  to  do  so,  and  with  good  reason,  for  it  is  far  more 
just  and  convenient  that  the  party  who  seeks  to  add  to 
the  enjoyment  of  his  own  land  by  getting  anything  in 
the  nature  of  an  easement,  should  be  obliged  first  to 
secure  the  right  to  it  by  some  unambiguous  and  well-under- 
stood grant  or  covenant  from  his  neighbour,  who  thereby 
may  know  the  nature  and  extent  of   his  obligation,  and 

(I)    Tapling  v.  Jones,  11  11.  L.  0.  200  ;  34  L.  J.,  C.  P.  34 
12  L.  T.  555. 
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Chap.  II.     can  create  it  or  not  as  he  pleases,  or  couple  with  it  such 
terms  as  he  thinks  fit  to  impose,  than  that  such  a  right 


should  he  acquired  against  him,  almost  without  his 
cognizance  (m).  But  if  there  are  circumstances,  beyond 
mere  acquiescence,  hy  which  a  landowner  was  encouraged 
by  his  neighbour  to  build  and  make  windows  under  the 
belief  that  the  neighbour  would  not  obstruct  them, 
the  circumstances  may  be  such  that  the  latter  will  be 
restrained  from  obstructing  the  light,  though  no  grant 
can  be  implied  (h). 

When  a  grant       Questions  of  implied  grants  of  right  to  light  and  air 

is  implied  on    generaUy  arise  when  persons  who  own  a  house  and  adjoin-* 
dmsion  oi        &  J  L  J 

property.         ing  or  neighbouring  land  sever  the  property   by  selling 

either  (a)  the  house,  or  (b)  the  land,  or  (c)  by  disposing 

of  both  at  the  same  time  to  different  persons;  hut  it  is 

not  in  every  case  of  severance  of  houses  and  land  that 

a  grant  of  a  right  to  light  can  be  implied,  and  the  above 

three  cases  must  be  considered  in  succession  (o). 

Sale  of  house  (a)  If  a  man  sells  a  house  which  has  windows  overlook- 
IoTnin'"htn(l  U1£  adjoining  land  which  he  retains,  he  cannot,  as  a  general 
rule,  afterwards  stop  the  light  from  coming  to  the  windows 
of  the  house  by  building  on  the  land ;  for  when  granting 
the  house  he  is  presumed  to  have  granted  also  a  right 
to  light  to  the  windows,  or  to  have  covenanted  not  to 
obstruct  them,  and  he  may  not  subsequently  derogate 
from  his  own  grant  or  violate  his  covenant ;  so,  also,  if 
after  selling  the  house  he  sells  the  land  to  a  third  person, 

(m)  Blanehardv.  Bridges,  4  mere  fact    of   windows  over- 

A.  &  E.  176 ;  5  L.  J.,  N.  S.,  looking   adjoining  land  of    a 

K.  B.  78.  third    person    does  not  on   a 

(ri)  Cotcltni'i  v.   Bassett,  32  sale   raise    an  implication   or 

Beav.  101 ;  32  L.  J.,  Ch.  286.  warranty  that  the  vendor  has 

(o)  It  may  be  noticed  here,  a  right  to  light  in  respect  of 

though  the    point  rather   be-  the  windows.     Greenhalgh  v. 

longs  to  the  law  of  Vendors  Brindley,  (1901)  2  Ch.  "824 ; 

and   Purchasers  than  to   the  70  L.  J.,  Ch.  740 ;  84  L.  T. 

law   of    Easements,   that  the  763. 
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the  latter  may  not  obstruct  the  light  from  coming  to  Chap.  IT. 
the  windows,  for  the  vendor  could  only  convey  the  land 
subject  to  the  same  obligations  to  which  it  was  subject 
in  his  own  hands  (p).  This  right  of  a  purchaser  of  a 
house  to  prevent  the  vendor,  if  he  is  the  owner  of 
adjoining  land,  building  in  such  a  way  as  to  obstruct 
his  light,  depends  entirely  on  an  implied  grant ;  and 
the  exact  nature  and  extent  of  this  grant  must  be  ascer- 
tained, not  only  from  the  fact  of  the  sale  of  the  house, 
but  from  all  surrounding  circumstances.  If  the  implica- 
tion arose  merely  from  the  fact  of  the  sale,  the  purchaser 
would  become  in  any  case  entitled  to  an  absolute  and 
unlimited  right  to  light;  but  the  case  of  Birmingham, 
Dudley,  and  District  Banking  Company  v.  Ross  (q),  shows 
that  this  is  not  so,  and  that  all  surrounding  circumstances 
must  also  be  taken  into  consideration.  In  that  case,  the 
land,  where  certain  building  operations  were  in  progress, 
was  taken  by  the  Corporation  of  Birmingham  to  carry  out 
an  extensive  scheme  of  improvement.  The  piece  leased  to 
the  plaintiff  for  his  building  was  on  one  side  of  a  new  road 
intended  to  be  made  only  twenty  feet  wide,  and  it  was 
designed,  as  the  plaintiff  well  knew,  that  buildings  of 
some  kind  suitable  to  the  locality  should  be  erected  on  the 
other  side  of  that  narrow  road.     The  grant  of  light  to  be 

(p)  Coutts  v.  Gorham,  Moo.  the  easement  of  light  was 
&  Mai.  396.  Cox  v.  Maiheics,  1  acquired  by  him  when  he  con- 
Vent.  239.  Palmer  Y.Fletcher,  tracted  to  buy;  the  date  of 
1  Lev.  122;  Sir  T.  Raym.  the  contract,  not  of  the  first 
87.  Palmer  v.  Paul,  2  L.  J.,  conveyance,  being  regarded 
Ch.  154.  Eohinson  v.  Grave,  for  the  purpose  of  implying  a 
27  L.  T.  648;    29  L.  T.  7.  grant. 

Cable  v.  Bryant,  (1908)  1  Ch.  (g)  38  Ch.  D.  295  :  57  L  J., 

259;  77   L.   J.,  Ch.  78;    98  Ch.  106 :  38  Ch.  I).  303;  .'.7 

L.  T.  98.    In  Beddington    v.  L.  J.,  Ch.  601  ;  59  L.  T.  609. 

Atlee  (35  Ch.  D.  317  ;  56  I..  J.,  See  also  Myers  v.  Catterson,  \:> 

Ch.  655  ;  56   1 1.  T.  5  L4),  the  Ch.  D.  47<  I ;  59  L.  J.,  Ch.  3 1 5  ; 

purchaser  of   the    house  had  62  L.  T.  205 ;  and    Wilson  v. 

only  contracted  to  buy  at  the  Queen's    Club,    (1891      3    I 

time  the  adjoining  land  was  522;  60  L.  J.,  Ch.  698;  65 

conveyed,  and  it  was  held  that  L.  T.  12. 
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Chap.  II.  implied,  therefore,  was  not  a  grant  of  such  an  amount  of 
Hgh1  as  had  previously  passed  over  some  old  stabling  and 
low  buildings,  but  only  of  such  an  amount  as  would  be 
received  when  the  contemplated  buildings,  whatever  they 
might  be,  were  erected.  The  whole  building  scheme,  and 
the  intended  nature  of  the  locality  and  buildings,  had  to 
be  taken  into  consideration,  as  well  as  the  fact  of  the  grant 
of  the  plaintiff's  house  and  the  windows  in  it. 

Another  case  showing  that  all  the  surrounding  circum- 
stances must  be  taken  into  consideration,  and  particularly 
the  extent  of  the  implied  grantor's  interest  in  the  adjoin- 
ing land,  before  a  grant  of  right  to  light  can  be  implied,  is 
Quicke  v.  Chapman  (?*).  The  defendant  had  agreed  to 
take  a  piece  of  land  on  building  leases,  the  leases  to  be 
granted  for  each  house  separately  when  completed,  and  till 
then  the  relation  of  landlord  and  tenant  between  him  and 
the  freeholder  was  not  to  come  into  being,  but  he  was  to 
have  a  mere  licence  to  enter  on  the  land  for  the  purpose  of 
building.  He  built  one  house  and  got  his  lease,  which  he 
then  sold  to  the  plaintiff.  On  his  building  another  house 
on  the  adjoining  plot  the  plaintiff  insisted  that  on  the  sale 
of  his  house  the  defendant  had  impliedly  granted  to  him  a 
right  to  light  over  the  adjoining  plot,  or  that  such  right 
had  been  expressly  granted  to  him  under  the  Conveyanc- 
ing Act,  1881 ;  but  the  Court  of  Appeal  held  that  it  was 
not  so,  that  the  whole  of  the  surrounding  circumstances, 
including  the  nature  of  the  defendant's  agreement  with 
the  freeholder,  must  be  looked  at,  to  ascertain  what  grant 
was  to  be  implied  and  on  what  base  the  Conveyancing  Act 
had  to  operate  ;  and  these  surrounding  circumstances 
showed  that  the  defendant  had  no  present  interest  in  the 
adjoining  hind  which  could  have  enabled  him  to  create  an 
immediate  easement  by  express  grant,  but  only  a  licence 
to  enter  for  the   purpose  of  building;   that  therefore  no 


(r)  71  L.  J.,  Ch.  879;  87      72  L.  J.,  Ch.  373;  88  L.  T. 
L.  T.  473:     L903)  I  Ch.  659;      610. 
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right  to  light  could  bo  implied,  and  that  there  was  no     Chap.  TT. 

grant  under  the  general  words  supplied  to  the  assignment      Sect-  2- 

of  the  lease  under  the  Conveyancing  Act,  1881.   But  where 

the  conveyance  of  a  house  with  side  windows  receiving  light 

over  adjoining  ground  was  sold,  and  there  was  a  reference 

both  in  the  conveyance  and  a  plan  to  the  adjoining  land 

as  "  building  land,"  it  was  held,  notwithstanding,  that  the 

purchaser  became  entitled  to  an  unlimited   right  to  light 

both  on  the  general  principle  of  implied  grant  and  under 

the  Conveyancing  Act,  and  that  the  reference  to  "  building 

land"    was    not    sufficient  to   show  a  contrary   intention 

within  the  meaning  of  the  Act  (*). 

In  a  case  where  the  grantor  of  a  lease  of  a  house  for 
twenty-one  years  was  himself  lessee  for  four  years  of  some 
neighouring  buildings,  which  were  so  low  in  construction 
that  they  did  not  prevent  the  light  coming  to  the  windows 
of  the  house,  and  he  subsequently  purchased  the  low  build- 
ings in  fee,  it  was  held  that  the  implied  grant  of  right  to 
light  was  limited  to  the  term  the  grantor  had  in  the  low 
buildings  at  the  date  of  the  lease  of  the  house — that  is,  the 
four  years — and  that  the  fact  of  the  subsequent  purchase  of 
the  freehold  estate  in  fee  in  the  low  buildings  did  not 
extend  the  implied  grant  of  the  right  to  light  to  a  longer 
term  (t).  It  has  been  held  that  a  mortgagee  selling  a  house 
under  his  power  of  sale  and  reserving  the  adjoining  land, 
also  included  in  the  mortgage,  has  power  to  grant  a  right 
to  light  by  implication  just  as  if  he  were  the  absolute  owner 
in  his  own  right  (it). 

(b)   In  the  next  case,  where  the  owner  of  a  house  and  land  Sale  of  land 
sells  the  land  and  keeps  the  house,  there  is  no  such  grant  ^eservinS 

(s)  Broom jicld  v.  Williams,  (t)  Booth  v.  Alcock,  L.   R 

(1897)  1  Oh.  602;  66  L.  J.,  8  Ch.  663;  42  L.  J.,  Ch.  557  ; 

Ch.   305.     Pollard    v.    Gave,  29L.T.231.   See  also Haynes 

(1901)  1  Ch.  834  ;  70  L.  J.,  v.  Kh„h  (18931  3  Ch.  139  •  IV.) 
Ch.     mi;     si    I,    T.    352.  L.J.,Ch.21;  69  L.  T.  855. 
Godwinv.  Schweppes, Limited,  (u)  Born  v.  Turner,  (1900) 

(1902)  1  Ch.  926;  71  L.  J.,  2  Ch.  211  ;  69  L.  J.,  Ch.  593  ■ 
Ch.438;  80  L.  T.  377.  83  1..  T.  148. 
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I  hap.  II. 

Sect.  2. 


Disposal  of 
house  anil 
land  simul- 
taneously. 


Severance  of 
house  and 
land  by  will. 


or  covenant  by  the  purchaser  of  the  land  implied  against 
him  ;  for,  if  the  conveyance  is  absolute,  and  without  any 
reservation  of  easements,  there  is  no  ground  for  presuming 
an  intention  that  aright  to  light  should  be  reserved  by  the 
vendor  or  granted  by  the  purchaser  (r). 

(c)  In  the  third  case,  where  the  house  and  land  are  sold 
or  otherwise  disposed  of  simultaneously  to  ditl'erentpersons, 
the  case  is  similar  to  a  sale  of  the  house  when  the  land  is 
reserved,  for  the  vendor  is  presumed  to  grant  a  right  to 
light  to  the  purchaser  of  the  house,  or  to  covenant  with 
him  not  to  obstruct  the  light ;  and  the  purchaser  of  the 
land  takes  it  subject  to  the  restriction  that  he  may  not 
build  so  as  to  obstruct  the  light  (w).  If  two  or  more  houses 
are  sold  simultaneously,  and  each  enjoys  light  over  the 
other's  ground,  a  right  to  light  is  impliedly  granted  to 
each  (.r). 

In  Phillips  v.  Loiv  (//)  an  attempt  was  made  to  establish 
a  distinction  in  this  respect  between  a  conveyance  of  a 
house  to  one  and  adjoining  land  to  another  by  deed  and  a 
separation  of  the  properties  by  will,  on  the  ground  that 
the  obligation  not  to  stop  the  light  rested  on  the  maxim 
that  a  grantor  cannot  derogate  from  his  own  grant,  but 
that  the  principle  could  not  apply  to  a  case  where  the 
grantee  or  devisee  is  a  gratuitous  donee.     The  learned 


I  White  v.  Bass,  7  H.  & 
N.  722;  31  L.  J.,  Exch.  283 ; 
5  L.  T.  843.  Curriers'  Com- 
pany \ .  '  'orbett,  2  I  >r.  &  Sm. 
355;  I  D.  J.  &  S.  764.  Ellis 
\.  Manchester  Carriage  Com- 
l«nii/,  Lhiiih'il,  2  C.  P.  D.  13; 
$5  L  T.  176;  Master  v.  Han- 
sard, tCh.  D.  718;  46  L.  J., 
Ch.  505  ;  36  L.  T.  535. 
Wheeldon  v.  Burrows,  L2  *  !h. 
D.  31;  48  L.  J..  Ch.  853;  4] 
L  T.  327.  Ray  v.  Hazeldine, 
(1904)  2  Ch.  17;  73L.J.,Ch. 


537  ;  90  L.  T.  703. 

(w)  Palmer  v.  Fletcher, 
I  Lev.  122.  Compton  v. 
/t'/Y/mn/x,  1  Price,  27.  8i can- 
borough  v.  Coventry,  9  Bing. 
305  ;  2  L.  J.,  N.  S.,  C.  P.  11. 
Allen  v.  Taylor,  16  Ch.  D. 
355;   51)  I,. I.,  Ch.  178. 

(x)  Eussell  v.  Watts,  per 
Cniinn,  L.I.,25Ch.  D.p.573; 
50  L.  T.  p.  674. 

(y)  (1892)  ]  Ch.  47;  01 
L.J.,  Ch.  11  •  65  L.  T.  552. 
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incite,  however,  held  that  a  will  operates  as  a  simultaneous     Chap.  II. 

Spot    2 
conveyance  of  the  house  and  the  land  to  the  two  devisees,  _ 

and  according  to  the  principle  laid  down  in  the  Exchequer 

Chamber  in  Plicijscy  v.  Vkarij{z)  the  right  depended  on  the 

construction  of  the  will  taken  in  connection  with  the  mode 

in  which  the  premises  were  enjoyed  at  the  time  of  the  will, 

and  that  what  was  devised  to  the  donee  of  the  house  was 

not  merely  a  brick  building  with  apertures  called  windows, 

but  a  house  with  windows  enjoying  light  as  enjoyed  at  the 

time  the  severance  was  effected  which  gave  rise  technically 

to    the  implication  of  a  grant    of  the    right  by  the  one 

devisee  to  the  other. 

In  the  case  of  Barnes  v.  Loach  (a)  the  question  arose,  Effect  of 
how  the  respective  rights  and  obligations  of  the  owners  of  [^"Tsale  or 
some  cottages   and  adjoining  land  were  affected  by  the  disposition. 
fact  that  at  the    time    of  separation  by  the  will  of  the 
owner  of  both,  the  cottages  were  let  on  lease  to  tenants. 
Regarded  from  one  point  of  view,  this  was  a  case  of  the  third 
class  above  mentioned,  where  the   owner  disposes  of  the 
quasi-Aomin&nt  and  servient  tenements  simultaneously;  but 
if  the  grant  of  the  lease  be  taken  into  consideration,  it  was 
a  case  of  the  first  class.     It  was  contended  on  the  part  of 
the  grantee  of  the  land  that  an  easement  of  light  arising 
on  severance  of  houses  from  adjoining  land   arises  from 
what  is  designated  by  the  French  law  destination du  pere 
defamille,  by  which  is  meant  the  arrangement  which  the 
proprietor  of  several  heritages  makes  for  their  respective 
use,  but  that  the  doctrine  cannot  apply  where  the  owner  is 
without  power  to  interfere  with  the  existing  arrangements  ; 
and   that    as   the  testator  was  not  in  possession  of  the 
cottages  let  on  lease,  he  could  not  interfere  with  the  exist- 
ing arrangements,  and  no  easements  would  arise.      The 
•Court  decided  that  the  plaintiff,  the  owner  of  the  cottages, 
was  entitled  to  the  light,  and  said  that  if  the  content  ion 

(z)  16  M.  &  W.  484. 

(a)  4  Q.  13.  D.  494 ;  48  L.  J.,  Q.  B.  75G  ;  41  L.  T.  278. 
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Chap.  II.     of  the  defendant,    the    landowner,    were    to  prevail,  the 
*ect-  2-      salutary  principle  of  law  with  regard  to  the  passing  of 
manifest  and  apparent  easements  by  implied  grant  on  the 
subdivision  of  a  property,  would  be  defeated  whenever  one 
part  of  it  was  demised  for  any  period,  however    short, 
because  the  owner  would  not  be  in  actual  possession  of 
both  parts  of  the  property  at  the  time  of  alienation  ;  that 
this  would  create  great  inconvenience,  and  that  the  Court 
would  require  strong  authority  to  induce  it  to  give  effect 
to  this  contention.     In  this  case  it  does  not  appear  that 
the  principle  which,  according  to  the  authorities  already 
considered,  is  applicable  to  the  case,  was  referred  to  at  all 
— that  is,  whether  any  grant  of  the  right  could  be  implied 
— and  that   is  always  the    principle  on  which  rights  to 
light  on  severance  of  property  are  conferred.     It  is  all 
very  well  to  talk  of  the  rights  and  obligations  which  a 
father  of  a  family  would  wish  to  give  or  impose  on  dis- 
posing of  his  estate  among  his  children  ;  but  if  he  has 
no  power  at  law  to  confer  a  right  by  actual  grant,  how 
can  a  grant  be  implied  ?  and  on  what  principle  can  the 
right  be  declared  to  have  sprung  into  existence  ?     It  is  on 
the  ground  that  no  grant    can  be  presumed  against  an 
owner  of  land  which  is  in  the  occupation  of  a  tenant  that 
prescriptive  claims  to  easements  are  frequently  defeated : 
why,  then,  should  not  the  same  reason  defeat  a  claim  by 
implied  grant  in  other  cases  ?     In  the  case  of  Barnes  v. 
Loach,  it  is  to  be  noticed  that  it  was  the  dominant  tene- 
ment, and  not  the  servient  tenement,  which  was  leased  at 
the  time  the  testator  died,  and  that  fact  could  not  prevent 
the    testator    granting  a  right  to  light  to  the  dominant 
owner,  or  imposing  the  obligation  on  the  devisee  of  the 
servient  tenement,    therefore  the  result  of  the  case  was 
right;   but  if  a  case   should  arise  in  which  the  servient 
part  of  the  estate  is  in  the  possession  of  a  tenant  on  lease 
or  otherwise  at  the  time  of  separation,  it  will  be  a  matter 
for  serious  consideration  if  any  right  can  arise  against  not 
only  the  owner  but  his  tenant,  and  if  it  can,  on  what  ground. 
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In  Bedding  ton  v.  Atlee  (b)  the  effect  of  an  outstanding  Chap.  II 
leasehold  interest  at  the  time  the  property  was  divided  _  _ 
again  arose,  but  it  was  not  the  main  point  in  the  case.  In 
this  case,  as  in  Jinnies  v.  Loach,  it  was  the  dominant  tene- 
ment which  was  in  the  hands  of  a  tenant ;  hut  the  case 
differs  from  Barnes  v.  Loach,  as  the  dominant  tenement 
was  retained  by  the  vendor,  and  the  case  was  one  of 
implied  reservation,  and  not  of  implied  grant  of  the  ease- 
ment. Land  was  sold  which  was  overlooked  by  the  windows 
of  a  house  sold  subsequently.  If  those  had  been  the  only 
facts,  there  is  no  doubt  but  that  no  right  to  light  could 
have  been  reserved  by  implied  grant  tor  the  vendor;  but, 
previously  to  the  time  when  the  land  was  sold,  the  house 
had  been  let  on  lease  for  twenty-one  years  to  a  tenant  of 
the  vendor.  The  effect  of  that  lease  was  clearly  to  grant 
by  implication  to  the  tenant  a  right  to  light  over  the 
vendor's  adjoining  land  for  the  term  ;  and  the  adjoining 
land  could  only  be  sold  subject  to  the  tenant's  right  to 
light.  As  a  matter  of  fact  the  lease  shortly  after  the  sale 
was  put  an  end  to  by  re-entry,  so  that  the  tenant's  ease- 
ment then  came  to  an  end. 

In  the  case  of  Allen  v.  Seckham  (c)  a  question  arose  with  Acquisition  of 
reference  to  the  equitable  doctrine  rendering  a  property,  st?uctive 
purchased  with  notice  of  some  burden  affecting  it,  subject  notice, 
to  the  burden.     Hall,  V.-C,  held  that  if  a  person  buys  a 
piece  of  land  adjoining  a  house  which  has  a  window  over- 
looking it,  he  is  put  upon  inquiry  as  to  that  window,  and 
as  to  any  right  to  light  belonging  to  it,  or    agreement 

(b)  35  Ch.  D.  317  ;  50  L.  J.,  landlord  sold  that  tenement  to 

Ch.   655;    56   L.   T.    ">1  i.     A  the  owner  in  fee  of  the  servient 

similar  principle  "was  involved  tenement,  and  it  was  held  that 

in     Richardson      v.    Graham  he  could  only  do  so  subject  to 

((1908)  1  K.  B.  39;   77  L.  J.,  his    tenant's    right    to    lighl 

K.   B.    27  ;     98    L.    T.    360),  which   was  not  destroyed  by 

though  in  that  case  the  right  the  unity  of  seisin. 
to  light  had  been  acquired  by         (c)  -17  L.  J.,  Ch.   7  12:  11 

the  tenant   of  the   dominant  Ch.  D.  790 ;  48  L.  J.,  Ch.  611 ; 

tenement  by  prescription.  His  41  L.  T.  260. 

E.  u 
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Chap.  II.  relating  to  it,  and  is  bound  thereby  on  the  ground  of  con- 
Sect-  2-  structive  notice.  If  the  window  is  ancient,  it  matters  not, 
of  course,  whether  the  purchaser  of  the  land  is  put  upon 
inquiry  or  not,  or  whether  or  not  he  investigates  the  rights 
of  the  householder,  for  the  right  will  bind  him  in  any 
case  ;  but  in  the  case  in  question  there  had  been  a  dispute 
as  to  whether  the  window  was  ancient  or  not,  and  the 
householder  and  the  defendant's  predecessor  in  title  of  the 
land  had  made  an  agreement  relating  to  the  light,  so  that 
the  question  of  notice  and  the  obligation  on  the  purchaser 
of  the  land  to  make  inquiries  became  material.  The  Court 
of  Appeal,  however,  reversed  the  decision  of  Hall,  V.-C, 
and  held  that  the  doctrine  of  constructive  notice  does  not 
extend  to  a  case  of  this  kind,  and  that  it  would  be  very 
dangerous  to  hold  that  a  man  who  builds  a  house  with  new 
windows  imposes  on  a  purchaser  of  adjoining  property  the 
duty  of  inquiring  whether  there  has  been  any  agreement  as 
to  lights. 

Prescription.  Having  thus  disposed  of  the  subject  of  grants  of  rights 
to  light  and  covenants  to  refrain  from  obstruction,  the 
subject  of  prescription  as  it  relates  specially  to  light  has 
next  to  be  considered. 

Prescription         It  has  already  been  remarked  that  the  Prescription  Act 

Act :  Sect.  3,   makes  special  provision  for  the  acquisition   of  rights  to 
as  to  light.  L  x  l-i 

light :  and  the  third   section  of  that  Act,  which  relates 

exclusively  to  the  acquisition  of  those  rights,  has  been  set 

out  (d).     This    section   is  essentially   different  from  the 

second  in  form  and  substance,  and  many  questions  have 

arisen  as  to  its  exact  meaning.     They  have  arisen  where 

buildings  have  been  altered  or  houses  have  been  rebuilt, 

and   the  windows  are    not    altogether   identical   in  size 

or  position  with  the  old  ones.     Where  this  has  been  the 

case,  questions  have  been  raised  whether  the  Act  can  be  so 

construed  as  to  sustain  the  old  easement,  or  annex  one 

which  was  accruing  by  enjoyment  before  the  alteration, 

(d)  Ante,  p.  205. 
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to  the  new  or  altered  windows.  To  answer  questions  of  Chap.  II. 
this  kind  and  many  others,  it  is  necessary  to  study  the 
words  of  the  section  carefully,  and  the  nature  of  the 
right  to  light  at  common  law  which  has  already  been  dis- 
cussed (c).  It  is  to  be  noticed  that  the  object  of  the  Act 
was  not  to  create  any  new  species  of  right,  but  merely  to 
shorten  the  time  for  prescription  ;  therefore,  the  nature  of 
the  easement  is  precisely  the  same  as  it  was  before  the  Act 
was  passed,  and,  with  reference  to  what  has  already  been 
said  about  the  easement  being  a  right  to  an  "  ancient 
light,"  and  not  to  an  ancient  window,  it  is  to  be  observed 
that  the  legislature  has  studiously  avoided  using  the  word 
"  window "  in  the  section,  employing  the  expression 
41  access  and  use  of  light  "  as  an  equivalent  to  the  old 
phrase. 

The  first  thing,  however,  to  be  remarked  about  this  Prescription 
section  is  that,  although  the  Crown  is  expressly  named  in  ^p1118* the 
the  second  section  as  liable  to  become  subject  to  the  pre- 
scriptive rights  there  named,  no  mention  is  made  of  the 
Crown  in  the  third  section.  The  second  section  begins  by 
assuming  that  at  common  law  crown  lands  can  become 
subject  to  rights  of  way  and  other  easements  of  a  like 
kind,  watercourses  and  to  the  use  of  water,  by  prescrip- 
tion, and  provides  accordingly  that  such  rights  may  also 
be  acquired  under  the  Act  against  the  Crown  ;  but  no 
mention  is  made  of  the  Crown  in  the  third  section.  It  is 
somewhat  difficult  to  see  why  this  distinction  was  made 
and  to  believe  it  was  not  an  oversight,  for  a  mistake  may 
easily  have  arisen  from  the  fact  that  the  lands  over  which 
easements  could  be  acquired  are  expressly  mentioned  in 
the  second  section,  and  thus  crown  lands  could  naturally 
be  referred  to  there,  whereas  in  the  third  section  no 
mention  whatever  is  made  of  servient  tenements,  and 
thus  the  form  in  which  the  section  is  drawn  may  uninten- 
tionally be  responsible   for  the   omission.      Crown  lands 

(e)  Ante,  Chap.  I.,  Sect.  1,  pp.  51 — 57. 
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Chap.  TI.  are  also  expressly  named  in  the  first  section  of  the  Act 
soot.  'J.  ^[th  reference  to  rights  of  common  and  other  profits  a 
prendre,  and  that  circumstance  also  leads  to  the  impres- 
sion that  the  omission  in  the  third  section  was  accidental, 
for  why,  of  all  rights,  should  light  alone  he  excepted  and 
incapable  of  acquisition  by  prescription  against  the  Crown  ? 
But  so  it  is,  and  the  result  is  that  if  the  access  and  use  of 
light  has  been  enjoyed  across  crown  lands,  or,  in  other 
words,  if  the  would-be  dominant  estate  adjoins  crown 
property,  no  right  to  light  can  he  acquired,  however  long 
the  period  of  enjoyment  uninterruptedly  may  have  been, 
even  though  the  property  be  leased  for  a  long  term  to  a 
subject  (/),  or  if  held  by  subjects  in  fee  in  trust  for  the 
( Irown  (//!. 

"Actual"  It  will  be  seen  that  to  enable  a  right  to  light  to  be 

]  ym  .  acquired  under  the  provisions  of  the  Prescription  Act  the 
statute  requires  actual  enjoyment  for  the  full  period  of 
twenty  years.  What  is  meant  by  "  actual  enjoyment "  ? 
The  meaning  was  considered  by  Stirling,  -J.,  in  Smith  v. 
Baxter  (It),  where  certain  windows  alleged  to  be  ancient 
lights  had,  for  the  convenience  of  the  occupiers  of  the 
premises,  been  boarded  up  internally  for  several  years,  and 
the  light  to  others  had  been  to  a  considerable  degree 
obstructed  by  shelves  erected  against  them  on  which  articles 
more  or  less  obstructive  to  the  light  had  been  placed.  The 
learned  judge,  after  considering  various  cases,  said,  first, 
that  it  was  evident  that  continuous  user  was  not  intended 
or  necessary,  and  that  therefore  the  same  rule  applied  in 
the  case  of  light  under  the  third  section  of  the  Prescription 
Act  as  in  the  case  of  discontinuous  easements,  such  as 
rights  of  way,  and  in  those  cases  it  had  been  treated  as  a 
question  of  fact,  to  be  decided  in  each  case  according  to 

(/)  Wlieaton   v.  Maple  and      1  Ch.  658;  GO  L.  J..  Ch.345; 

Cnw/Hniif,   (IN!.).",)    :'.    Ch.     IS;        CI    I..  T.  438. 

62  L.  J.,  Ch.  963;  69  L  T.         (h)  (1900)  2  Ch.  138;    09 
208.  L.  J.,  Ch.  437  ;  82  L.  T.  650. 

(rj)  Perry  v.  Earnes,  (1891) 
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the  circumstances.     In  the  present  case  he  held  that  as     Chap.  n. 

to  the  windows  boarded  over  there  had  not  been  actual c  '    '    . 

enjoyment  to  satisfy  the  statute,  but  as  to  those  where  the 
light  was  partially  obstructed  by  shelves  there  had.  A 
question  a  rose  in  another  case  whether  the  statute  is  satisfied, 
and  whether  a  right  is  gained,  if  a  house  is  built  and  the 
windows  put  in,  but  if  the  decorative  and  internal  portions 
of  the  house  are  so  unfinished  that  the  house  is  uninhabit- 
able, and  if,  in  fact,  the  house  is  uninhabited  during  the 
prescriptive  period.  It  wras  held  that  under  such  circum- 
stances the  statute  is  satisfied,  and  that  the  right  can  he 
acquired,  for  that  no  occupation,  in  the  sense  of  personal 
occupation,  is  necessary  to  constitute  actual  enjoyment 
within  the  meaning  of  the  Act  (i).  It  has  also  been  held 
that  the  statute  was  satisfied  where  the  light  claimed  was 
through  windows  of  a  warehouse  closed  witli  shutters  which 
Avere  only  occasionally  opened  when  wool  had  to  be 
examined,  for  that  the  Act  by  actual  enjoyment  did  not 
mean  continuous  user  (J). 

Another  question  has  arisen  whether  alteration  of  the  Alteration  of 
windows  of  the  dominant  tenement  during  the  prescriptive  tenement  dur- 

period  will  prevent  the  acquisition   of  a  right  to   light.  inR  prescrip- 
1  *  „  tive  period. 

This  depends  as  a  matter  of  evidence  upon  the  nature  of 

the  alteration  and  as  a  matter  of  law  upon  the  nature  of 

a  right  to  light,  which  has  been  considered  already.     It 

was  then  shown  that  the  right  is  not  a  right  to  have  a 

window  of  a  particular  kind  or  a  window  in  a  particular 

plane  or  slope  or  with  a  particular  kind  of  glass  in  it, 

hut  that  it  is  a  right  to  have  a  particular  stream  of  light 

accustomed  to  flow  over  a  particular  part  of  the  servient 

tenement    unobstructed.       That     being    the    law,    any 

(i    Courtauldv.Leqh,~L.R.,  138;  69  L  J.,  Ch.    137;  82 

•1  Exch.  L26;  38  L  J.,  Exch.  L.  T.  650. 
45;    l!)   L.  T.  7:;?.     Collis  v.  (j)  Cooper v.Straker,  !n("'h. 

Laugher,  (1894)  3  ( !h.  659  ;  63  1 ».  2]  ;  58   L.  J.,  Ch.  26  ;  59 

L.  J..  Ch.  851  ;  71   1,  T.  226.  L  T.  849. 
Smith  v.  Baxter,  (1900)2  Ch. 
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Chap.  II.  alteration  in  the  window,  even  if  the  situation  be  altered  by 
Sect.  -i.  advancing  it  or  altering  the  plane  in  which  it  was  at  first 
placed,  as  from  a  vertical  position  to  a  slope,  will  not 
prevent  the  right  being  acquired,  if  the  same  rays  of 
light  that  would  have  passed  through  it  in  its  former 
position  p;iss  through  it  in  its  altered  state.  "  I  think," 
said  Neville,  J.,  that  "the  real  test  is  as  I  said  before, 
identity  of  light  and  not  identity  of  aperture  or  entrance 
for  the  light"  (/,).  If,  therefore,  the  nature  of  the  altera- 
tion is  such  that  the  same  rays  of  light  pass  through  the 
window  during  the  prescriptive  period  as  would  have  passed 
if  no  alteration  had  been  made,  the  right  can  be  acquired. 

Commence-  The  case  of  Colli s  v.  Laugher  (I)   established  a  point 

mentof  enjoy-  of    <ietail    about    which    much    practical    difficulty    mav 

ment  of  lijnit  x  . 

in  new  build-  arise,  namely,  the  exact  date  from  which   actual  enjoy - 

lng*  ment    of    light    is  to    be    deemed    to    commence.       The 

building  of  a  house  is  a  process  which  must  in  every  case 
extend  over  a  considerable  time,  and  it  is  manifest  that 
not  only  does  light  pass  through  the  window  holes  before 
the  sashes  have  been  put  in  and  the  house  is  fit  for  occu- 
pation, but  different  windows  will  be  formed  in  the  walls 
at  different  dates,  and  if,  as  in  that  case,  the  action  to  try 
a  right  to  light  is  commenced  after  the  expiration  of  twenty 
years  from  the  commencement  of  the  building,  but  less 
than  twenty  years  from  its  completion,  the  exact  date  from 
which  the  period  is  to  be  calculated  becomes  a  material 
question.  In  Colli*  v.  Laugher  the  writ  was  issued  on  the 
16th  of  January,  1894  ;  but  on  the  16th  of  January,  1874, 
the  house  had  only  been  completed  as  to  its  walls  and  roof 
— there  were  no  sashes  in  the  windows,  or  even  floors  laid 
down.  It  was  held,  however,  that  the  twenty  years  had 
run  when  the  action  was  commenced,  and  it  may  be  under- 
stood from  the  judgment  that  the  prescriptive  period  must 
be  deemed  to  begin  to  run  as  soon  as  the  house  is  in  such 

(fe)  Andrews v.Waite, (1907)         (1)    (1894)  3  Ch.  659;    63 
2  Ch.  500 ;  76  L.  J.,  Ch.  676  ;      L.  J.,  ( !h.  85 1  ;  71  L.  T.  226. 
97  L.  T.  428. 
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a  condition,  from  the  roof  being  covered  in,  that  light  chap.  II. 
actually  must  pass  through  the  openings  in  the  walls  to  Sec^-  2- 
the  interior.  Before  the  roof  is  covered  in  probably  no 
appreciable  amount  of  light  would  pass  through  the 
apertures  for  the  windows,  and  the  interior  of  the  building 
would  be  equally  illuminated  if  the  holes  were  boarded 
up.     This,  of  course,  is  a  question  of  evidence. 

The  third  section  of  the  Prescription  Act  concludes  with  Enjoyment 
a  provision  that  an  absolute  and  indefeasible  right  to  light  b-v  "  s0.me 

1  e  o       consent  or 

is  to  be  acquired  b}'  enjoyment  for  twenty  }rears,  "  unless  agreement" 

it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing."  A  question  naturally  arises  on  this  by 
whom  is  the  consent  to  be  given — the  dominant  or  the 
servient  owner?  To  answer  this,  two  other  questions 
must  be  asked — namely,  for  what  purpose  is  the  consent 
required  ?  and  to  what  act  is  it  that  somebody  is  to  con- 
sent ?  It  requires  no  consent  on  the  part  of  the  servient 
owner  to  entitle  the  dominant  owner  to  make  a  window,  or 
to  entitle  him  to  receive  the  light  through  it,  for  he  has  a 
natural  right  to  that ;  but  if  he  does  make  a  window  the 
servient  owner  may  block  it  up.  On  the  other  hand  there 
is  nothing  to  which  the  dominant  owner  can  consent, 
and  the  only  reasonable  interpretation  of  the  Act  is 
that  the  consent  must  be  a  consent  by  the  servient 
owner  not  to  block  the  window  up.  It  would,  there- 
fore, appear  that  the  Act  requires  the  consent  to  be  given 
in  writing  by  him.  This,  however,  from  another  point 
of  view,  seems  unreasonable,  for  it  is  the  dominant 
owner  who  has  to  be  controlled  by  the  consent,  to  prevent 
him  gaining  a  right  to  light  ;  it  is  he  who  is  to  gain  In- 
having  the  window  unblocked  ;  and,  consequently,  what 
seems  to  be  required  is,  not  a  consent  by  the  servient 
owner,  but  a  written  acknowledgment  by  the  dominant  to 
the  servient  owner  that  he  is  enjoying  the  light  by  his  per- 
mission, and  that  no  right  is  to  be  acquired  by  him  against 


296  ACQUISITION   OF    EASEMENTS. 

<'hap.  II.  the  servient  owner  by  means  of  that  enjoyment,  so  that  if 
Sect-  -•  litigation  should  at  any  time  arise  about  the  right  the 
servient  owner  may  have  the  written  acknowledgment  of 
the  dominant  owner  to  show  that  no  right  lias  been 
acquired,  for  which  purpose  the  consent  of  the  servient 
owner  given  to  the  dominant  owner  would  be  of  no  use, 
even  if  it  should  be  forthcoming  when  wanted.  The 
provision  of  the  Act  seems,  therefore,  unintelligible,  and 
not  unnaturally  led  to  a  difficulty  when  an  occasion  arose. 
This  happened  in  the  case  of  Beirley  v.  Atkinson  (m).  In 
1814,  one  Isaac  Kirkbride  opened  some  windows  in  his 
house  overlooking  the  land  of  Henry  Spencer,  and  signed 
a  document  stating  that  whereas  he  had  lately  put  out 
four  windows,  he  thereby  declared  that  those  windows  or 
lights  were  put  out,  and  remained  upon  the  leave  or 
indulgence  of  the  said  Henry  Spencer,  and  that  he  would, 
upon  the  request  of  him  or  his  heirs  or  assigns,  to  be  made 
at  any  time  thereafter,  wall  or  block  up  the  same,  and  in 
the  meantime  pay  sixpence  a  year.  This  document  was 
not  signed  by  Spencer.  The  sixpence  was  paid  regularly 
down  to  1859,  although  both  properties  had  changed 
hands  several  times,  but  ceased  to  be  paid  from  that  time  ; 
and  in  1877  the  defendant,  who  then  had  Spencer's  land, 
proceeded  to  build  in  such  a  way  as  to  block  up  the 
windows,  whereupon  the  plaintiff,  who  was  then  owner  of 
the  house,  commenced  an  action  for  an  injunction,  and 
the  question  was  whether  the  document  signed  by  his  pre- 
decessor in  title  had  prevented  the  acquisition  of  a  right 
to  light.  It  was  contended  that  it  should  also  have  been 
signed  by  Spencer.  It  will  be  seen  that  the  document 
was  in  form  neither  a  consent  nor  an  agreement,  but  a 
declaration  that  Kirkbride  enjoyed  the  light  by  the  leave 
and  indulgence  of  Spencer  ;  it  was  not  a  consent  unless 
it  could   be   called   a   consent   to   wall  or    block    up  the 

(ro)  13Ch.D.283;49L.J.,      290;    19  L.  ,).,  Ch.  153;  41 
Ch.O;  11  L.T.275:  L3Ch.D.      L.  T.  603. 
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windows  upon  request;  and  it  was  not  in  the  form  of  nor  <hap.  II. 
did  it  profess  to  be  an  agreement,  but  still  it  might  be  so 
construed,  for  it  might  be  read  as  an  agreement  that,  in 
consideration  that  Spencer  would  allow  the  windows  to 
remain  unblocked,  Kirkbride  would  pay  the  sixpence  and 
block  them  up  upon  request.  Notwithstanding  these  diffi- 
culties, both  Hall,  V.-C,  and  the  Court  of  Appeal  con- 
sidered that  the  document  was  sufficient  to  prevent  the 
acquisition  of  the  right  under  the  Act,  but  gave  judgment 
rather  on  the  ground  that  Kirkbride  had  bound  himself 
and  his  successors  by  bis  written  declaration  independently 
of  the  Act, — which,  by  the  way,  was  not  passed  till  long 
after  the  document  was  signed, — and  could  not  be  allowed 
to  depart  from  it  and  claim  the  right  to  light.  In 
Hyman  v.  I  'an  den  Bergh  (n)  the  following  document, 
signed  only  by  the  tenant  of  the  dominant  owner,  was  held 
sufficient  to  prevent  the  acquisition  of  a  right  to  light 
under  the  Act:  "Memorandum  .  .  .  Dear  Sir, — I  will 
give  you  one  shilling  per  annum  for  the  use  of  those  eight 
Lights  you  have  boarded  up  in  my  cowshed.  Yours 
truly."  In  Mitchell  v.  Cantrill  (o)  it  was  held  that  a  clause 
in  a  long  lease  granting  rights  and  appurtenances  "  except 
rights  (if  any)  restricting  the  free  use  of  any  adjoining 
land,  or  the  conversion  or  appropriation  at  any  time 
hereafter  of  such  land  for  building  or  other  purposes 
obstructive  or  otherwise,"  was  not  such  an  agreement  by 
deed  as  would  prevent  acquisition  of  a  right  to  light  under 
the  statute.  In  Ruscoe  v.  Groiuisell  (}))  it  was  held  that 
a  stone  let  into  the  wall  of  a  house  with  this  inscription — 
"  1816.  This  stone  was  placed  by  J.  A.  to  perpetuate 
R.  M.'s  right  to  build  within  nine  inches  of  this  and  any 
other  building  " — was  not  such  a  consent  or  agreement 
in    writing    as    would    satisfy    the  third  section    of  the 

(n)  (1007    2  Ch.  516;    76  (p)  37  Ch.  D.  56  ;  :>7  L.  J., 

L.  J.,  Ch.  554  ;  97  L  T.  297  :  Ch.  rl ;  58  J..  T.  29. 

(1908)   1    Ch.   167;  77  L.  J.,  /»'  89  L.  T.  426. 
Ch.  154;  (J8L.  T.  478. 


298 


A<  IQUISITION   OF    EASEMEN  1  S. 


Chap.  I 
Sect.  •_'. 


Agreement 
signed  by- 
tenant. 


Revocation 
consent  or 
agreement. 


Prescription  Act,  and  thai  a  right  to  light  had  been  acquired 

against  R.  M.'s  successors  under  that  section.      The  case 

of  Haynes  v.  King  (7)  affords  an  instance  of  obstruction 
of  light  by  building  being  permissible  in  consequence  of 
a  proviso  in  a  lease,  notwithstanding  twenty  years'  enjoy- 
ment of  the  light.  The  lease  of  a  house  was  granted 
subject  to  a  proviso  that  the  lessors  should  have  power 
without  obtaining  any  consent  from,  or  making  any  com- 
pensation to,  the  lessee  to  deal  as  they  might  think  fit 
with  adjoining  property,  and  to  erect  any  buildings  they 
pleased  thereon,  whether  such  buildings  should  or  should 
not  affect  or  diminish  the  light  or  air  of  the  lessee's  house. 
This  was  scarcely  a  literal  compliance  with  the  condition 
in  the  third  section  of  the  Act,  for  it  was  not  a  consent  or 
agreement  by  the  lessors  for  the  enjoyment  of  the  light  by 
the  lessee,  but  the  light  being  enjoyed  by  the  lessee  by 
natural  right,  it  was  a  proviso  or  agreement  that  the 
lessors  might  at  any  time  thereafter  obstruct  it.  The  case, 
however,  was  one  of  right  by  grant,  and  not  under  the 
Act,  and  was  decided  irrespectively  of  the  statute. 

In  Hyman  v.  Van  den  Bergh,  above  mentioned,  it  was 
held  that  a  consent  or  agreement  signed  by  a  tenant  in 
occupation  of  the  dominant  tenement  was  sufficient  to 
prevent  the  acquisition  of  a  right  to  light  under  the  Act. 

0f  In  Simpson  v.  ( 'orporation  of  Godmanchester  (r),  Wright, 
J.,  said  that,  in  his  opinion,  the  section  refers  to  a  deed  or 
writing  purporting  to  give  consent  to  an  enjoyment  as  a 
matter  of  revocable  leave  and  licence,  and  not  to  one 
which  gives  consent  as  a  matter  of  irrevocable  right.  And 
in  Greenhalgh  v.  Brindley(s)  it  was  expressly  stated  that  if  a 
consent  or  agreement  be  given  or  made  whereby  the  pre- 
scriptive period  is  prevented  running,  it  can  be  terminated 


(q)  (1893)  3  Ch.  139;  63 
L  .1..  Ch.  21  ;  69  L.  T.  855. 

(r)  64  L.  J..  Ch.  837  ;  73 
L.  T.  90. 

(s)  (11)01;  2  CI,.   324  ;     70 


L.  -I..  Ch.  7  Id;  si  L.  T.  763. 
Easton  v.  Y.s//v/,  71  L.  J.,  Ch. 
Mi';  si;  L.  T.  442:  (1903)  1 
Ch.  lo:.:  72  L.  -I.,  Ch.  189; 
87  L.  T.  7o;,. 
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at  any  time  by  notice,  and  the  period  of  twenty  years  will     Chap.  II. 
then  begin  to  run.  '  ec  '  " — 


In  the  same  case  of  Greenhalgh  v.  Brindley  it  was  held  [mpbed 
i        -n  ■  i       •     i  i      i  •         j.i  i     e  warranty  on 

that  it  a  house  with  windows   overlooking  the   ground  ot  sale  of  house. 

a  neighbour  be  sold,  there  is  no  implied  warranty  that  the 
vendor  has  not  given  any  consent  to  or  made  any  agree- 
ment with  him  whereby  the  statutory  term  for  prescription 
will  be  prevented  running. 

There  was  formerly  a  custom  in  the  cities  of  London  and  Ancieni 
York,  that  any  owner  of  a  house,  or  of  ancient  founda- T  ondon  and 
tions  of  a  house,  in  those  cities,  might  at   his  pleasure  York, 
raise  the  house,  or  build  a  new    house  on    the  ancient 
foundations,  though  he  thereby  obstructed  the  light  which 
had    been  accustomed  to  enter  the  ancient  windows    of 
the  adjoining  house.     This  custom  was  abolished  by  the 
third  section  of  the  Prescription  Act,  which  creates  an 
absolute  and  indefeasible  right   to  light  after  enjoyment 
for  twenty  years,  any  local  usage  or  custom  to  the  contrary 
notwithstandng  (t). 

The  third  section  of  the  Prescription  Act,  which  relates  Prescriptive 

solely  to  rights  to  light,  differs  materially  from  the  second  li(^ht  now 

in  its  form.     The  second  section    of  the  Act  says  that  depend  solely 

on  the 

when  the  easements  therein  mentioned  have  been  actually  statute. 

enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  twenty  years,  no  claim 
to  those  easements  is  to  be  defeated  by  showing  only  that 
they  were  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years — that  is,  by  showing  the  commencement  of 
the  user,  so  as  to  disprove  immemorial  user  in  the  way  it 
could  be  defeated  if  the  claim  had  been  made  by  prescrip- 
tion at  common  law,  but  that  the  claim  may  be  defeated 

TruseoU     v.     Merchant      Hughes   v.  Kerne,    l'elv.  215. 
Taylors'  Company,    II    Exck.      The  custom  was  alluded  to  in 
855  :    25    L.   J.,    Exch.    L73. 
Baiters'  Company   v.    Jay,    '■"> 
Q.  B.  109;  11  L.J.,Q.  B.173.      L.  T.  138. 


Vervy  v.  Eames,  (1891    1   Ch. 
658;  60  L.  J.,  Ch.  345;   64 
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(  hap.  II.  in  any  other  way  by  which  the  same  would  have  been 
liable  to  be  defeated  before  the  Act  was  passed;  the  third 
section,  on  the  other  hand,  says  that  when  the  access  and 
use  of  light  to  and  for  any  dwelling-house,  workshop,  or 
other  building  shall  have  been  actually  enjoyed  therewith 
for  the  full  period  of  twenty  years,  without  interruption, 
the  right  thereto  is  to  be  deemed  absolute  and  indefeasible. 
It  has  been  already  pointed  out  that  to  support  a  claim  to 
an  easement  by  prescription  at  common  law7  it  is  essential 
that  it  should  be  possible  to  presume  that  there  had  been 
a  grant  of  the  right,  and  that  no  alteration  was  made  in 
the  law  in  this  respect  by  the  second  section  of  the  Act; 
but  it  is  not  so,  owing  to  the  peculiar  form  of  the  third 
section  of  the  statute,  in  the  case  of  claims  to  rights  to 
light.  This  difference  was  first  noticed  in  the  case  of 
Truscott  v.  Merchant  Taylors'  Company  (u),  in  which 
Coleridge,  J.,  said  :  "  The  case  turns  upon  the  construc- 
tion to  be  put  on  section  3  of  Lord  Tenterden's  Act, 
which  is  addressed  merely  to  the  question  of  access  of 
light.  That  section  simplifies,  and  almost  new  founds, 
the  right  to  access  of  light.  It  founds  the  right  upon 
the  actual  enjoyment  for  the  full  period  of  twenty  years 
without  interruption,  unless  that  enjoyment  be  shown  to 
be  had  under  a  consent  in  writing.  It  puts  the  right, 
therefore,  on  the  simplest  foundation,  with  the  simplest 
exception."  After  this  decision,  the  case  of  Tapling  v. 
Jones  arose,  which  was  carried  to  the  House  of  Lords  (r). 
This  is  an  extremely  important  case,  as  it  entirely  reversed 
the  existing  notions  of  the  law  relating  to  the  right,  or 
supposed  right,  of  a  servient  owner  to  block  up  ancient 
lights,  if  the  owner  of  them  opened  new  windows  which 
could  not  be  obstructed  without  at  the  same  time  obstruct- 
ing the  ancient  lights.  More  will  be  said  on  that  point 
hereafter,  but  besides  that,  some  most  important  principles 

II  Exch.855;  25  L.J.,     ('.  P.  356. 
Excli.  173.  Frewen v. Phillips,  (»)   II    If.    L.  C.   290;    34 

11  C.  B.,  X.  S.  I  in  ;  30  L.  J.,      L.  J.,C.  P.342  ;  12  L.  T.  555. 
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of  law    relating   to   rights   to    light,   and   regarding  the     Chap.  H 
opening  of  windows  overlooking  a  neighbour's  hind,  were 


explained  in  the  judgments  of  the  Lords.  Among  these 
a  principle  was  laid  down,  entirely  affirming  the  opinion 

of  Coleridge,  J.,  above  quoted,  on  the  effect  of  the  Act 
upon  prescriptive  rights  to  light.  The  Lord  ( lhancellor 
said  that  "  the  right  to  what  is  called  an  '  ancient  light' 
now  depends  upon  positive  enactment  :  it  is  matter  juris 
positivi,  and  does  not  require,  and  therefore  ought  not 
to  be  rested  on  any  presumption  of  grant  or  fiction  of 
a  licence  having  been  obtained  from  the  adjoining  pro- 
prietor. Written  consent  or  agreement  may  be  used  for 
the  purpose  of  accounting  for  the  enjoyment  of  the 
servitude,  and  thereby  preventing  the  title  which  would 
otherwise  arise  from  uninterrupted  user  or  possession 
during  the  requisite  period.  This  observation  is  material, 
because  I  think  it  will  be  found  that  error  in  some  decided 
cases  has  arisen  from  the  fact  of  the  Courts  treating  the 
right  as  originating  in  a  presumed  grant  or  licence." 

Although  Tapling  v.  Jones  was  a  decision  of  the  House  Doubts  as  to 
of  Lords,  there  have  been  more  recent  cases  in  which  the  the  statute- 
soundness  of  the  principle  there  laid  down — that  is,  that 
prescriptive  rights  to  light  now  depend  solely  upon  the 
Act — has  been  doubted,  and  although  these  opinions 
cannot  override  a  decision  of  the  House  of  Lords,  they 
are  of  such  weight,  and  the  subject  is  of  such  import- 
ance, that  they  demand  special  notice.  The  first  case  of 
this  kind  was  Lanfranchi  V.Mackenzie  (ir), in  which  Malins, 
V.-C,  said  he  did  not  understand  the  Prescription  Act  to 
have  made  any  difference  in  the  principle  on  which  rights 
to  light  are  acquired  by  prescription,  and  that  he  only  read 
the  statute  as  meaning  that  there  was  no  absolute  period 
for  acquisition  of  a  right  to  light  before  the  statute,  but 
that  now  the  period  is  fixed  at  twenty  years,  and  that  all 
the  cases  since  the  Act  was  passed  had  been  decided  upon 

(w)  L.  R.,4Eq.p.  420;  36  L.  J.,  Ch.  p.  522 ;  16  L.  T.  114. 
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Chap.  II.  the  ancient  principles  of  law.  So  also  in  Aynsley  v. 
Sec  "•  Glocer(x)  the  Lords  Justices  expressed  similar  views. 
The  bill  in  that  case  was  filed  for  an  injunction  to  restrain 
interference  with  light,  and  Mellish,  L.  J.,  in  his  judg- 
ment, in  which  James,  L.  J.,  concurred,  said:  "In  my 
opinion  it  is  unnecessary  to  consider  whether  the  plain- 
tiff could  have  made  out  his  right  under  the  statute 
2  &  3  Will.  IV.  c.  71,  because  I  am  of  opinion  that  under 
the  circumstances  of  the  case  the  plaintiff  has  clearly- 
made  out  a  right  from  time  immemorial.  The  statute 
2  &  3  Will.  IV.  c.  71,  has  not,  as  I  apprehend,  taken 
away  any  of  the  modes  of  claiming  easements  which  exist  ed 
before  that  statute.  Indeed,  as  the  statute  requires  the 
twenty  years,  or  fort}'  years  (as  the  case  may  be),  the  enjoy- 
ment during  which  confers  a  right,  to  be  the  twenty  years 
or  forty  years  next  immediately  before  some  suit  or  action 
is  brought  with  respect  to  the  easement,  there  would  be  a 
variety  of  valuable  easements,  which  would  be  altogether 
destroyed  if  a  plaintiff  was  not  entitled  to  resort  to 
the  proof  which  he  could  have  resorted  to  before  the 
Act  passed." 

Enjoyment  A  remarkable  distinction  between  the  second  and  third 

sections  of  the  Prescription  Act  is  that  in  the  former 
section  the  easements  are  required  to  have  been  enjoyed 
"as  of  right"  during  the  prescriptive  user,  but  the  latter 
section  does  not  make  that  requisition.  It  was  thought 
in  the  case  of  Harbidge  v.  Warwick  (//)  that  although 
there  is  a  difference  in  the  form  of  the  second  and  third 
sections  the  user  in  each  case  ought  to  be  the  same,  for 
that  although  the  forms  of  pleading  given  in  the  fifth 
section  as  applicable  to  actions  of  trespass  are  not 
commonly  applicable  to  cases  of  claims  to  light,  yet  that 
they  may  be,  for  if  in  an  action  for  demolishing  a  wall, 
which  would  be  an  action  for  trespass,  a  claim  of  right  to 

(x)  L.  R.,  10  Ch.  283  ;  44  (y)  3  Exch.  552 ;  18  L.  J., 

L.  J.,  Ch.  523  ;  32  L.  T.  345.      Exch.  245. 


as  of  right.' 
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light  should  be  set  up  by  way  of  justification  for  the  Chap.  II. 
demolition,  it  would  be  necessary  to  state  in  the  plea  that 
the  light  had  been  enjoyed  as  of  right  for  twenty  years. 
It  was  therefore  argued  that  the  proof  of  enjoyment  must 
be  the  sitme,  whether  it  is  put  forward  as  part  of  the 
defence  in  an  action  for  trespass  for  removing  an  obstruc- 
tion, or  as  part  of  a  complaint  in  an  action  on  the  case 
for  causing  an  obstruction — that  is,  the  light  in  either 
case  must  be  proved  to  have  been  enjoyed  "  as  of  right." 
The  notion,  however,  that  the  Act  really  requires  light  to 
have  been  enjoyed  "  as  of  right,"  though  it  does  not  say 
so,  has  not  generally  prevailed,  and  in  more  recent  cases 
than  that  above  mentioned  the  reverse  has  been  decided  ; 
thus,  in  the  case  of  Truscott  v.  The  Merchant  Taylors' 
Company  (z),  Cresswell,  J.,  said  in  his  judgment:  "It 
appears  to  me  that  Parliament  in  this  statute  has  been 
actuated  by  a  desire  to  settle  titles  and  rights,  especially 
in  the  third  section.  By  this  section  a  person  who  has 
the  access  of  light  for  the  full  period  of  twenty  years 
without  interruption  obtains  a  right  to  it.  The  statute 
does  not  say  a  person  who  has  enjo}Ted  it  as  of  right,  for 
every  one  has  a  right  to  open  a  window  in  his  own 
soil."  This  opinion  of  Cresswell,  J.,  was  approved  by 
Pollock,  C.  B.,  when  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Freicen  v.  Phillips  (a), 
in  which  he  said :  "  Now,  although  that  case  was  not 
precisely  the  case  now  before  us,  yet  it  recognises  that  it 
was  the  intention  of  the  legislature  to  adopt  a  simple  and 
short  period  for  the  acquisition  of  the  right  to  light,  and 
that  it  need  not  be  enjoyed  as  of  right  "  ;  and  Maule,  B.,  in 
the  case  of  Flight  v.  Thomas  (h),  also  expressed  an  opinion 
that  the  words  "  claiming  right  thereto  "  were  purposely 
omitted  in  the   third  section   of  the   Act.     As   then  the 

(z)  11  Exch.  855  ;  25  L.  J.,  (6)  11  A.  .V  E.  p.  695.  ( 'or- 

Exch.  173.  po ration    of    London    v.    The 

(a)  11  C.  B.,  N.  S.  449;  30  Pewterers'  Company,  2  Moo.  & 

L.  J.,  C.  P.  350.  I  Job.  109. 
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Chap.  II.     enjoyment  in  the  case  of  claims  to  Light  is  not  required  by 

s,''',•  _       the  Act  t<>  have  been  "as  of  right,"  those  claims  may  be 


sustained  even  though  the  enjoyment  was  had  by  per- 
mission, and  although  rent  or  an  annual  sum  litis  been 
paid  for  permission  to  enjoy  the  light  (c). 

Prescripi Prescription  by  tenants  has  been  referred  to  in  regard 

to  easements  generally  in  the  first  section  of  this 
chapter  (d),  and  here  it  is  proposed  to  deal  with  cases 
relating  to  rights  to  light  specifically  which  are  governed 
by  the  third  section  of  the  Act.  The  first  occasion  on 
which  this  subject  came  before  the  Court  was  in  the  case 
of  Frew  en  v.  Phillips  (e),  the  facts  being  as  follow.  Both 
the  dominant  and  servient  tenements  were  in  the  occupa- 
tion of  tenants  under  long  leases,  both  being  dated  the 
same  day  and  granted  by  the  same  landlord.  After  a 
time  sufficient  to  enable  a  right  to  light  to  be  acquired 
one  tenant  erected  a  greenhouse  which  obstructed  the 
other  tenant's  light,  upon  which  the  latter  commenced 
an  action.  It  was  contended  for  the  defendant  that  one 
tenant  could  not  acquire  an  easement  against  the  other, 
but  it  was  held  that  he  could  and  had  done  so.  The 
Court,  moreover,  thought  that  such  an  easement  acquired 
by  one  tenant  against  the  other  would  survive  to  the 
reversioner  after  the  expiration  of  the  leases,  supposing 
the  freeholds  by  that  time  to  have  passed  to  different 
owners,  the  result  being  that  the  easement  would  be 
acquired  when  there  was  unity  of  ownership  in  the 
freeholds  not  only  for  the  tenant  but  for  the  future  free- 
holder of  the  dominant  tenement,  if  a  severance  should 
have  occurred  before  the  leases  expired  (/).  The  decision 
in  this  case  was  fully  considered  in  the  Court  of  Appeal 

(c)  I'/n.s'/mrx'   Company   \.         (e)  11  C.  B.,  N.  S.  449  ;  30 
I'ar'isli     Clerks'     Coin/Hiiiy,    6       L.  J.,  C.  P.  356. 

Kxch.  n.'K);    20  L.  J.,  Kxch.  (/)  See  also  Simper  v.  Foley, 

362.  2   J.    &   11.    555;    5   L.  T. 

(d)  Ante,  p.  263.  669. 
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in  the  case  of  Fear  v.  Morgan  (g),  and  Vaughan  Chap.  n. 
Williams,  L.  J.,  after  reviewing  the  judgments  in  the 
cases  oi  Fir  wen  v.  Phillips,  Bright  v.  Walker  (h),  Mitchell 
v.  Cantrill  (i),  Robson  v.  Edwards  (./),  and  Wheaton  v. 
Maple  and  Company (k),  said  "even  where  adjoining 
lands  are  occupied  by  lessees  under  a  common  landlord, 
a  right  to  light  absolute  and  indefeasible  may  be  acquired 
in  respect  of  one  land  as  dominant  tenement  over  the 
other  land  as  servient  tenement,  and  that  the  right  so 
acquired  enures  not  only  as  between  the  two  lessees,  but 
as  against  the  reversioner  and  any  person  who  may 
succeed  him,  in  favour  of  the  lessee  of  the  dominant 
tenement  and  his  successors,  as  a  right  appurtenant  to 
the  land."  On  appeal  to  the  House  of  Lords  the  judg- 
ment of  the  Court  of  Appeal  was  affirmed  on  the  ground 
that  the  law  had  been  so  long  settled  that  it  was  too  late 
to  review  it  (I). 

The  effect  of  the  decision  that  one  tenant  can  acquire  Capability  of 
a  right  to  light  against  another  tenant  of  the  same  landlord  enjoyment. 
under  the  third  section  of  the  Act  which  will  survive 
against  the  reversioner  after  the  leases  have  expired  is  to 
create  an  exception  to  the  general  rule  that  an  easement 
cannot  be  acquired  against  anyone  who  is  not  in  a  position 
to  resist  the  enjoyment.  It  has  been  shown  that  no  pre- 
sumption of  a  grant  of  an  easement  can  be  made  when  the 
owner  of  the  servient  tenement  is  incapable  of  resisting  the 
user,  either  at  common  law  or  under  the  second  section  of 
the  Act  (in).  But  in  the  case  of  light,  where  no  presump- 
tion of  a  grant  by  the  reversioner  is  required  for  pre- 
cription,  and  the  reversioner,  who  is  out  of  possession 
of  the    servient   tenement,    is    unable    to    interrupt    the 

(g)  (190G)  2  Ch.    106  ;     7.".  L.  J.,  Ch.  378;  68  L.  T.  195. 

L.  J.,  Uh.  7S7  ;  1)5  L.  T.  167.  (fe)  (lsii::)   3  Ch.   48  ;    62 

(70  1  i'.,  M.  &   U.  211;   3  L.  J.,  Ch.  963;  69  L.  T.  208. 

L.  J.,  N.  S.,  Exch.  250.  (0(1907)  A.   C.   425;    76 

(i)  37  Ch.  D.  56 ;  57  L.  J.,  L.  J.,  Ch.  660 ;  97  L.  T.  591. 

Ch'.  72;  :»S  L.  T.  29.  (m)  Ante.  p.  185. 

(j)  (1893)  2  Ch.  146;    62 

E.  X 
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Chap.  II.     user  without  the  leave   of   his   tenant,   a   right   may   be 
Sect-  2-      acquired  against  him  if  the  servient  tenant  should  refuse 
to  give  him  leave  to  prevent  the  enjoyment. 

The  Court  in  both  the  cases  of  Frewen   v.  Phillips  (n) 
and  Fear  v.  Morgan  (o)  noticed  this  point,   and  in  the 
former  Pollock,  C.  B.,  said  :   "  It  may  be  that  if  a  man 
open  a  light  towards  his  neighbour's  land,  the  reversioner 
may  have  no  means  of  preventing  a   right  thereto  from 
being  acquired  by  a  twenty  years'   enjoyment  unless  he 
can  prevail  upon  his  tenant  to  raise  an  obstruction   or  is 
able  to  procure  from  the  other  party  an  acknowledgment 
that  the   light   is   enjoyed   only  by  consent  "  ;    and  this 
passage  was   cited   by   Yaughan  Williams,  L.  J.,  in  the 
latter  case.      The  case  of  the  prescriptive   easement    of 
light  is  therefore  an    exception  to  the   general  rule  on 
this  point. 
Enjoyment  in      Although    light    need  not,  to    satisfy  the    statute,  be 
an^asement.    enjoyed    "  as   of  right,"  yet  it  must   be  enjoyed  in    the 
character  of  an  easement.      This  appears  to  he  the  case, 
as   the   statute  requires  the  light  to  have  been  enjoyed 
without  interruption,  and  therefore  seems  to  contemplate 
an  enjoyment  that  could  be  interrupted  by  the  occupier 
of  the  adjoining  land,  at  least  during  some  part  of  the  pre- 
scriptive period,  and  an  interruption  could  not  occur  if  the 
servient  tenement  is,  during  the  whole  prescriptive  period, 
in  the  occupation  of  the  claimant  of  the  easement  (p). 

Light  to  open      A  right  to   unobstructed   light   and   air    can    only  be 

ground  and      acauired'bv  prescription  for  the  benefit  or  in  respect  of 

unclosed  x  •>  l  x 

erections.         buildings ;    such  a  right  cannot    be    acquired    for    open 

ground.       This    was    first    determined   in    the    case    of 

Jloberts  v.  Macord  (q)  at  Nisi  Prius,  when  it  was  held  that 

(n)  11  C.  B.,N.  S.  449  ;  30  (p)  Harbidge    v.    Waricick, 

L.  J.,  C.  P.  356.  3  Exch.  552 ;  18  L.  J.,  Exch. 

(o)  (1906)  2  Ch.  406;    75  245.  Ladymanv.Grave,L.R., 

I,.  J.,  Ch.  787  ;  95  L.  T.  167  :  6  Ch.  763  ;  25  L.  T.  52. 

(1907)  A.  C.  425 ;  76  L.  J.,  (?)  1    Moo.    &    Rob.    230. 

Ch.  660 ;  97  L.  T.  591.  Potts  v.  Smith,  L.  R.,  6  Eq. 
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no  right  to  have  the  light  and  air  unobstructed  could  be  Chap.  I!. 
acquired  by  prescription  in  respect  of  a  timber  yard  and 
saw-pit,  and  that  the  mere  fact  of  having  an  open  saw-pit 
in  a  yard,  and  laving  timber  there  to  dry  (for  which  pur- 
pose it  was  desirable  that  the  air  should  have  free  access  • 
to  the  yard),  for  twenty  years,  was  not  sufficient  to  raise  a 
presumption  of  a  grant.  Independently,  however,  of  the 
eases  in  which  this  rule  of  law  is  upheld  on  principle,  it 
should  be  noticed  that  the  Prescription  Act  provides  for 
the  acquisition  of  rights  to  light  only  when  the  access  and 
use  of  light  to  any  building  shall  have  been  enjoyed  for 
twenty  years,  and  that  nothing  is  said  which  can  by  any 
possibility  extend  this  mode  of  acquiring  the  right  to  a 
saw-pit  or  a  garden. 

What  is  a  "building"  within  the  meaning  of  the  Pre-  "Dwelling- 
scription  Act  may  of  course  at  times  be  difficult  to  decide,  sj10p  yov  (1J|lrl. 
and  it  is  remarkable  that  hitherto  there  have  been  but  few  building." 
decisions  expressly  directed  to  this  point.  In  Harris  v. 
J >c  Pinna  (r),  the  erection  in  respect  of  which  a  right  to 
light  was  claimed  was  a  wooden  staging  of  several  floors 
without  windows,  and  open  all  round,  upon  which  timber 
was  laid  to  dry  and  store.  Assuming  that  the  erection 
was  a  "  building  "  within  the  meaning  of  the  Act,  the  case 
was  decided  upon  other  grounds,  but  the  judges  seemed 
to  imply  that  in  their  opinion  the  Act  would  not  give 
a  right  to  an  open  erection  of  this  kind.  In  Clifford  v. 
Holt  (s)  the  question  came  directly  under  considera- 
tion. The  erection  for  which  the  right  was  claimed 
was  a  greenhouse.  The  contention  was  that  as  the  Act 
only  gave  the  right  to  "  a  dwelling-house,  workshop  or 
other  building,"  the  building  must  be  something  ejusdem 
generis  with  a  dwelling-house  or  workshop  ;  but  it  was  held 
that  a  greenhouse  was  within  the  meaning  of  the   word 

311;    31  L.  J.,  Ch.  58;    18         (.<?)  (1899)   1   CI,.  598;    68 
L.  T.  629.  L.  .1.,   Ch.   332;    80    L.   T. 

(r)  33  Ch.  1).  238;  56  CI,     18. 
Ch.  341;  51  L.  T.  770. 
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Chap.  TI.     "  building."     There  have  been  several  cases  relating  to  the 
Sect-  2-      glass  houses  of  photographers,  in  which  the  point  has  not 
been  disputed  (t). 

Light  to  shop-  A  question  of  much  importance  to  shopkeepers  who 
windows.  display  goods  for  view  in  their  windows  relates  to  their 
right  to  have  the  light  falling  uninterruptedly  on  the 
goods  there  displayed.  The  point  was  mentioned  inci- 
dentally by  Wood,  V.-C,  in  the  case  of  Smith  v.  Owen  {u), 
which  was  a  suit  for  an  injunction  to  restrain  the  owner  of 
a  house  in  Bond  Street  from  extending  his  building  forward 
so  as  to  exclude  the  light  from  an  adjoining  shop  window. 
It  appeared  from  the  evidence,  however,  that  the  effect  of 
the  building  would  be  merely  to  prevent  persons  approach- 
ing from  seeing  the  shop  so  far  down  the  street  as  was 
then  possible,  but  that  the  light  would  not  be  obstructed. 
The  Vice-Chancellor  said,  that  so  far  as  a  person  standing 
outside  the  window  would  be  prevented  from  getting  a 
view  of  the  goods  there  exhibited,  the  case  would  stand  on 
the  same  footing  as  an  obstruction  to  light ;  a  person  must 
not  commit  an  injury  in  creating  such  an  obstruction  ;  and 
that,  if  a  shopkeeper  wished  to  show  his  goods  within  the 
shop,  he  had  a  right  to  the  free  access  of  light  for  that 
purpose,  and  he  apprehended  it  was  the  same  if  he  wished 
to  show  the  goods  outside  by  means  of  a  transparent 
medium. 

Extra-  Another  question  which  has  been  raised  with  regard  to 

ordinary  light  ^jie  p0Wer  of  acquiring  rights  to  light,  and  about  which 
for  special  1  *.  . &        „        .    .         ,  -  , 

purposes.         there  has  been  diversity  of  opinion,  has  reference  to  the 

acquisition  of  such  rights  for  purposes  of  an  unusual  or 
extraordinary  character,  or  for  purposes  requiring  an  un- 
usual amount  of  light.  In  the  case  of  Lanfranchi  v. 
Mackenzie  (v),  in  which  the  point  was  first  raised,  it  was 

(t)   Lazarus      v.      Artistic      76  L.  T.  457, 
Photvnraphic  Company,  (1897)  (u)  35  L.  J.,  Ch.  317. 

2  Ch.  214  ;  G6  L.  J.,  Ch.  522  ;  (v)  L.  R.,  4  Eq.  421 ;    36 
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lield  that  a  right  to  extraordinary  light  might  be  acquired     Chap.  II. 

by  prescription,  if  the  purpose  for  which  it  is  required  had  ec  '    ' 

existed  openly,  and  to  the  knowledge  of  the  party  against 
whom  it  is  claimed,  for  twenty  years,  but  no  decision  was 
given  as  to  the  effect  of  ignorance  on  the  part  of  the 
servient  owner  of  the  special  use  for  which  the  light  was 
required  and  used.  In  the  case  of  Lazarus  v.  Artistic 
Photographic  Company  (w),  the  right  to  light  for  extra- 
ordinary purposes  was  recognised  as  a  right  which  the 
law  will  allow,  and  it  was  held  that  though  the  plaintiff 
had  not  carried  on  the  business  of  a  photographer  in  a 
■certain  glass  building  for  twenty  years,  yet,  as  he  did  so 
at  the  time  when  the  defendants  erected  the  obstructing 
building,  he  was  entitled  to  the  amount  of  light  required 
for  photography,  and  a  mandatory  injunction  was  granted. 
Here  it  is  to  be  noted  that  the  plaintiff's  building  had  been 
used  at  an  earlier  period  as  a  photographic  studio,  but  then, 
for  an  interval,  as  a  show-room  for  jewellery,  which  pur- 
pose did  not  require  the  same  special  amount  of  light, 
though  the  same  amount  of  light  was  there  during  the 
whole  period.  The  plaintiff  used  the  building  again  for 
photography  for  some  ten  years  before  the  defendant's 
obstruction.  A  later  case,  in  which  the  facts  were  almost 
precisely  similar  to  those  of  Lazarus  v.  Artistic  Photo- 
graphic Company,  is  Warren  v.  Brown  (r),  which  was 
carried  to  the  Court  of  Appeal,  where  all  the  authorities 
were  fully  considered.  The  decision  in  Warren  v.  Brown 
of  Wright,  J.,  was  to  the  effect  that  as  the  plaintiffs  had  an 
abundance  of  light  left  for  all  ordinary  purposes  of  inhabit- 
ancy or  business  they  were  not  entitled  to  relief  or  damages 
on  the  ground  that  their  extraordinary  use  had  been  inter- 
fered with  ;  but  the  Court  of  Appeal  said  that  Wright,  J., 

L.  J.,  Ch.  o\X-  16  L.  T.  114.  L900    2  Q.  B.  722  ;  69 

Eerz  v.Union  Bank  of  Lon-  L.  J..  Q.   B.  842;    83   L  T. 

don,  2  Giff.  686.  318:     L902J   1    K.   B.  15;  71 

(to)  (1897    2  Ch.   21  1  ;  66  J..  .).,  K.  15.  12;   85  L.  T.  111. 
L.J,  Ch.  522;  76  L  T.  157. 
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'  hap.  II.  appeared  to  think  that  as  a  matter  of  law  there  is  a  sort  of 
Sect"  2"  standard  in  the  matter  of  light,  and  that  if  a  particular 
house  is  by  its  ancient  lights  extremely  well  lighted,  those 
lights  may  with  impunity  be  substantially  interfered  with 
si  i  long  as  the  house  in  its  darkened  condition  does  not  fall 
below  the  standard.  That  view  was  deemed  erroneous  by 
the  Court  of  Appeal,  which,  as  to  user  of  light  for  special 
or  extraordinary  purposes,  held  that  the  facts  that  a  house 
is  very  well  lighted  and  that  certain  special  businesses 
requiring  much  light  were  being  carried  on  there  must 
not  be  wholly  disregarded  in  considering  the  effect  of  an 
interference,  merely  because  after  the  interference  other 
businesses  not  requiring  so  much  light  can  be  carried  on 
in  that  house.  The  effect  of  this  seems  to  be,  that  though 
the  carrying  on  of  a  business  requiring  an  extraordinary 
amount  or  special  quality  of  light  for  twenty  years  cannot 
by  itself  give  a  special  right  that  that  extraordinary 
amount  or  special  quality  of  light  shall  to  no  degree  be 
interfered  with,  yet  that  that  user  is  a  fact  not  to  be  ignored 
in  determining  whether  an  actionable  wrong  has  been 
committed,  but  that  it  is  to  be  taken  into  account  with 
other  circumstances  in  deciding  the  csise.  In  the  subse- 
quent case  of  Colls  v.  Home  and  Colonial  Stores,  Limited  (//), 
which,  however,  overruled  the  Court  of  Appeal  in  Warren  v. 
Brown,  it  was  decided  that  to  constitute  an  actionable 
wrong  there  must  be  a  substantial  privation  of  light  suffi- 
cient in  the  case  of  business  premises  to  prevent  the 
plaintiff  carrying  on  his  business  as  beneficially  as 
before,  but  it  did  not  decide  that  the  user  of  light  for 
a  business  requiring  special  or  an  extraordinary  amount 
of  light  was  not  to  be  taken  into  consideration  at  all. 
The  overruling  by  the  House  of  Lords  appears  to 
have  been  simply  on  the  ground  that  on  the  facts 
found  by  Wright,  J.,  he  decided  rightly  and  the  Court 
of  Appeal  was  wrong    in    reversing    his  judgment.     In 

(y)  (1904)  A.  C.  179  ;  73  L.  J.,  Ch.  is  I  ;  90  I-  T.  687. 


ij<;ht. 


311 


Sect.  2. 


the  subsequent  case  of  Amhlcr  v.  Gordon  (.:),  which  was  Chap.  II 
a  special  case  stated  by  an  arbitrator,  it  was  found  that  the 
plaintiff,  an  architect,  had  enjoyed  uninterrupted  light 
to  his  room  used  for  architectural  drawing,  which  required 
an  extraordinary  amount  of  light,  for  twenty  years,  but 
that  there  remained  sufficient  light  for  all  purposes  of 
ordinary  user,  and  that  the  plaintiff  was  not  entitled  to 
damages  for  interference  with  such  ordinary  user,  but  that 
if  he  was  entitled  to  take  into  account  damage  which  the 
plaintiff  had  sustained  in  respect  of  loss  of  light  to  those 
parts  of  the  premises  in  respect  of  which  a  special  amount 
of  light  was  required,  then  he  awarded  damages.  Braj%  J., 
said  it  was  important  to  observe  that  the  arbitrator  did 
not  state  as  a  fact  that  the  owner  of  the  servient  tenement 
was  aware  that  the  premises  were  being  used  for  a  business 
that  required  special  light,  but  he  considered  that  the  only 
fact  he  had  to  deal  with  was  the  use  and  enjoyment  of  the 
special  light  for  twenty  years,  and  whether  that  gave  a 
right  to  it.  He  added  that  this  most  important  point 
was  not  decided  in  Colls  case,  that  it  was  much  dis- 
cussed, but  that  it  became  unnecessary  to  decide  it, 
though  it  was  referred  to  in  the  judgments  of  Lords 
Davey  and  Lindley.  The  learned  Judge  added  that 
he  was  prepared  to  go  further  than  Malins,  V.-C,  in 
Lanfranchi  v.  Mackenzie,  and  to  hold  that  even  twenty 
years'  enjoyment  of  a  special  amount  of  light  to  the  know- 
ledge of  the  servient  owner  would  not  give  a  right  to  a 
larger  amount  of  light  than  was  required  for  ordinary  pur- 
poses, and  that  in  many  of  the  judgments  in  Colls1  and 
other  cases  it  was  implied,  if  not  expressed,  that  in 
measuring  the  quantum  of  light  to  which  the  owner  of  a 
dominant  tenement  is  entitled,  the  purpose  for  which  he 
uses  the  light  should  be  disregarded,  and  that  it  does  not 
either  enlarge  or  diminish  the  easement  which  he  has 
acquired. 

(*)  (1905    I  K.  B.  117  ;  TIL.  J,  K.  B.  ISO  ;  92  L.  T.  96. 


312  ACQUISITION   OF   EASEMENTS. 

i  hap.  IT.         Whatever  may  be  the  law  relating  to  prescriptive  rights 
Sect.  2.      to  light  for  special  purposes,  a  right  that  no  part  whatever 
Right  by         of  the  light  which  has  been  accustomed  to  pass  over  the 
Kraordinary  servient  tenement  shall  be  obstructed,  if  the  whole  is  needed 
purposes.      "  for  a  particular  purpose,  may,  it  is  surmised,  be  acquired  by 
grant,  actual  or  implied  ;  thus,  if  a  person  carries  on,  or  is 
about  to  carry  on,  a  particular  business,  requiring  all  or  a 
special  quality  of  light,  to  the  knowledge  of  a  lessor  or 
vendor  of  a  house,  who  lets  or  sells  the  house  for  that  busi- 
ness, a  grant  of  right  to  light  adapted  to  that  business  will 
be  implied  against  the  lessor  or  vendor  (a)  ;  but  the  extent 
of  the  right  acquired  must  depend  on  the  terms  of  the 
grant,  if  express,  or  on  the  amount  of  light  entering  the 
windows  and  the  purpose  for  which  the  building  was  in- 
tended or  was  used  at  the  time  of  the  grant  to  the  know- 
ledge of  the  grantor,  if  it  is  implied  (b). 

Light  Although    otherwise   overruled,  one  point  relating  to 

reflection  ^  unusuai  or  extraordinary  light  may  be  gleaned  from  the 
judgment  in  the  case  of  Lanfranchi  v.  Mackenzie(c),  already 
noticed,  namely,  that  no  right  can  be  acquired  that  the 
amount  of  light  accustomed  to  enter  a  window  shall  not  be 
increased  by  reflection  or  be  made  unsteady  or  dazzling. 
It  appeared  in  that  case  that  as  the  sun  towards  the  after- 
noon got  round  to  the  west,  the  light  struck  the  heightened 
part  of  the  opposite  buildings,  and  from  that  time  an 
increased  amount  of  light  was  thrown  into  the  opposite 
windows,  and  that  this  reflected  light  was  glaring  and 
unsteady,  and  consequently  unsuited  for  the  purpose  of 
examining  silks  in  the  accustomed  manner.  The  Vice- 
Chancellor  said  that  no  case  had  ever  occurred  in  which 
the  Court  had  interfered  to  prevent  a  person  erecting  a 

(a)  llerv  v.  Union  Bank  of  L.  J.,  Ch.  518.  See  also 
London,  2  Giff.  686.  Lazarus    v.     Artistic    Photo- 

(b)  Gorbett  v.  Jonas,  (1892)  graphic.  Company,  (1897)  2 
.3  Ch.  137  ;  62  L.  J.,  Ch.  43  ;  Ch.  214 ;  66  L.  J.,  Ch.  522 ; 
67  L.  T.  191.  76  L.  T.  457. 

(c)  L.  R.,  4  Eq.  421  ;    36 
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building  the  effect  of  which  would  be  to  increase  the  I  hap.  II. 
quantity  of  light,  and  that  he  apprehended  no  such  case 
could  occur  ;  at  all  events,  he  would  not  be  the  first  judge 
to  come  to  such  a  decision.  As,  however,  it  is  one  of  the 
natural  rights  in  connection  with  water  that  it  shall  be 
allowed  to  flow  in  its  accustomed  course  and  with  its 
accustomed  freedom,  and  shall  not  be  penned  back  so  as  to 
flood  a  riparian  owner's  land,  it  may  not  unreasonably  be 
thought  that  it  must  be  one  of  the  natural  rights  in  connec- 
tion with  light  that  it  shall  not  be  reflected  or  increased,  as 
it  were  by  a  flood,  so  as  to  injure  a  dominant  owner. 
There  is,  however,  a  reason  why  this  is  not  so.  All  the 
natural  rights  in  connection  with  light  are  subordinate  to 
the  servient  owner's  natural  or  proprietary  right  to  build, 
and  reflection  of  light  may  be  one  of  the  natural  results 
of  building.  This  difference  between  the  natural  right 
to  the  flow  of  water  and  the  natural  right  to  the  flow  of 
light  and  air  has  already  been  pointed  out. 

surroRT. 

It  has  been  explained  that  the  right  to  support  for  Easements  of 
land,  while  it  remains  in  its  natural  condition,  is  a  natural 
right,  and  that,  as  such,  it  is  a  right  incident  to  the 
ownership  of  land,  and  is  not  created  by  any  act  of  man. 
Of  easements  connected  with  support  as  distinguished 
from  the  natural  right  there  are  several  kinds — as  the 
right  to  support  for  land  when  its  natural  condition  has 
been  changed,  by  excavation  for  instance,  and  the  right  to 
support  for  buildings  ;  and,  besides  these,  there  is  aright 
which  may  be  acquired  entitling  a  land  or  mine-owner  to 
remove  the  support  to  which  another  landowner  would 
ordinarily  be  entitled  by  natural  right  so  as  to  let  the 
surface  drop.  This  right,  antagonistic  to  the  natural  right, 
is  also  an  easement. 

These  easements  may  be  acquired  by  grant,  express  or  Ho^ acquired, 
implied,  but  it  is  an  open  question  whether  they  can  be 
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Chap.  n.  acquired  by  prescription.  As  regards  prescription,  it  is 
>,rt- -■  questionable  whether  the  right  to  support  is  an  "ease- 
ment*' within  the  meaning  of  the  second  section  of  the  Pre- 
scription Act,  so  as  to  be  capable  of  acquisition  under  the 
statute,  or  whether  the  right  can  be  acquired  by  prescrip- 
tion at  common  law;  and  it  is  a  further  question,  if  it 
cannot  be  acquired  by  cither  of  those  means,  on  what 
principle,  if  any,  a  right  to  support  can  be  acquired  after 
long  enjoyment.  These  were  the  questions  which  gave 
rise  to  the  notorious  case  of  Angus  v.  Dalton,  about  which 
much  has  to  be  said  ;  but  before  considering  the  impor- 
tant doctrines  involved  in  it,  acquisition  by  grant  must  be 
considered. 

Implied  grant      "Whenever  land  is  sold,  there  is   an  implied  grant   of 

on  sale  of        right  to  support  for  the  land  by  the  vendor,  if  he  reserves 

land  reserving      °  L  l  J 

the  subsoil.      either  the  subjacent  mines  or  the  adjacent  soil.     It  is 

undisputed  that  if  the  land  sold  is  in  its  natural  condition 

— that  is,  unexcavated  and  without  any  artificial  weight 

imposed  by  buildings — the  purchaser  is  entitled  by  natural 

right  to  support  for  his  land.     The  natural  right  is  good, 

not  only  against  the  vendor  but  against  strangers,  who 

possess  the    land   adjacent,  or  the  subjacent   mines,  but 

the    grant    of    right    to     support    is    additional    to    the 

natural    right,    and    can    be  implied    against  the  vendor 

alone.       If    a    man    makes    a    grant    of    surface    land 

without  restriction,  he  grants  with  it  the  use  and  benefit 

to  be  derived  from  its  possession,  and  he  is  guilty  of  an 

act  in  derogation  of  his  grant  if  he  removes  the  subsoil  and 

destroys  or  impairs  the  full  utility  of  it,  and  he  is  liable 

to  an  action  for  any  damage  he  may  cause.     It  should 

also  be  remarked,  that  a  reservation  of  subjacent  mines,  on 

a  sale    of  land,   with  power  for  the  vendor  to  gain  the 

minerals,  does  not,  in  the  absence  of  express  stipulation, 

deprive  the  purchaser  either  of  his  natural  right  to  support 

for  his  land,  or  the  benefit  of  the  implied   grant ;  for  the 

meaning  of  the  reservation  is  that  the  minerals  may  be 
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excavated  by  the  vendor  of  the  land,  but  that  the  pur-  Chap.  n. 
chaser  of  the  surface  is  not  to  he  deprived  of  the  use  of  his  Sect.  2. 
ground  by  removal  of  all  support  (d)  ;  a  deed,  however, 
may  be  framed  in  such  a  manner  as  to  empower  the 
owner  of  the  minerals  to  remove  the  whole  of  them  without 
subjecting  himself  to  any  liability  for  damage  done  to  the 
surface  by  subsidence,  or  he  may  be  empowered  to  remove 
them  subject  to  payment  of  compensation  for  injury.  And 
the  same  result  may  be  brought  about  by  Act  of  Parlia- 
ment or  other  means,  as  by  conditions  of  sale  (f). 

Thus  the  law  as  to  the  natural  right  of  support  is  clear  Implied  reser- 
when  the  surface  land  is  sold   and   the   subjacent  soil  is  OTantof  sub- 
retained,  and  as  a  general  principle  it  is  equally  clear  that  soil  reserving 
in  the  absence  of  any  special  provision  in  the  deed  creating  ian(j< 
the  severance,  when  the  subsoil  is  granted  and  the  surface 
is  retained  there  is  likewise  a  natural  right  to  support  for 
the  surface  (ee),  but  it  is  a  matter  of  considei-able  doubt 
whether  there  is  any  implied  reservation  by  the  grantor 
of  the  subsoil  of  an  easement  of  support  for  the  surface 
in  addition  to  the  natural  right — that  is,  assuming  there  are 
no  words  in  the  deed  affecting  the  question.    It  may  be  a 
matter  of  very  considerable  moment  to  the  grantor  whether 
there  is  any  such  right  reserved  to  him  by  implied  grant 
or  not,  for  the  natural  right  to  support  is  limited  to  the 
support  of  the  soil  in  its  natural  state,  and  does  not  apply 
to   any  buildings  with  which    the  soil  is  weighted,  nor 
possibly  to  the  surface  land  itself  if  affected  by  adjacent 

(d)  Harris  v.  Ryding,  5  M.  '.'<••'>.  Rowbotham  v.  Wilson, 
&  W.  60  ;  8  L.  J.,  N.  S.,  Exch.  8  H.  L.  C.  348  ;  30  L.  J.,  Q.  1 1 
181.  Smart  v.  Morton,  5  E.  49  ;  2  L.  T.  642.  Murchiev. 
&  B.  30;  24  L.  J,  Q.  B.  261.  Black,  19  C.  B.,  X.  S.  L90;  31 
Proud  \.  Bates,  34  L.  J.,  Ch.  L.  J.,  C.  P.  337.  Sitwell  v. 
406  ;  13  L.  T.  61.  Earl  of  Londesborough,    L905 

(e)  Aspden  v.  Seddon,  L.  R.,  1  Ch.  460;  74  L.  J.,  Ch.  254. 
10Ch.394  ;  LI  LJ.,Ch.359;  (ee)  Humphries  v.  Brogden, 
32  L.  T.  415.  See  also  Same  L2  Q.  B.  739  ;  20  L  J.,  Q.  15. 
v.  Same,   1    Exch.  D.  496;  46  10. 

L.  J.,  Exch.  353;    34  L.  T. 
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Chap.  11.  excavation  in  neighbouring  ground;  but  if  there  is  any 
Sect-  ~  such  easement  conferred  by  implied  grant  or  reservation 
in  addition  to  the  natural  right,  it  would  relate  alike  to 
the  land  and  to  any  buildings  erected  upon  it.  Consider- 
ing the  matter  in  its  simplest  form,  as  a  mere  grant  of  the 
subsoil  apart  from  any  question  of  mining,  it  would  seem 
on  principle,  and  by  analogy  to  other  cases  of  grants,  that 
no  right  to  support  for  the  surface  is  reserved  to  the 
grantor  by  implication  in  addition  to  his  natural  right  to 
support ;  for  if  a  man  makes  an  absolute  and  unlimited 
grant  of  the  subsoil,  why  is  it  to  be  implied  that  his  grant 
is  saddled  with  a  material  restriction,  and  that  the  grantee 
is  not  to  use  that  subsoil  in  any  manner  that  it  is  to  his 
interest  to  use  it  ?  To  allow  a  grantor  to  set  up  such  a 
restriction  would  be  to  allow  him  to  derogate  from  his 
grant.  The  same  reason,  moreover,  exists  against  such  an 
implied  reservation  as  that  which  prevents  a  grantor  of 
land  claiming  a  right  to  prevent  the  grantee  building  so 
Mining  as  to  obstruct  the  lights  of  a  house  he  retains.     In  cases 

of  mining  leases,  however,  which  are  grants  made  for 
the  express  purpose  of  enabling  the  grantee  to  remove 
the  subsoil,  the  respective  rights  of  the  parties  as  regards 
the  removal  of  the  support  from  the  surface  usually  depend 
in  each  case  upon  the  terms  of  the  lease,  but  it  may  be 
taken  as  the  general  rule  of  law,  that  if  there  is  nothing 
in  a  lease  of  mines  to  oblige  the  lessee  to  leave  sufficient 
coal  or  other  material  for  the  support  of  the  surface  land, 
he  is  under  no  obligation  by  implied  grant  to  do  so.  Eadon 
v.  Jeffcock  {f)  was  a  case  in  which  this  question  arose,  and 
the  law  was  very  full}'  considered  ;  and  the  principles  to 
be  gathered  from  that  case  are,  that  when  the  property  in 
the  soil  and  in  the  adjacent  minerals  belongs  to  different 

(/)  L.  R.,  7  Excli.  379  ;  42  J.  695.     Taylor  v.  Shafto,  8 

L.  J.,  Excli.  36  ;  28  L.  T.  273.  B.  &  S.  228.     Smith  v.  Darby, 

Davis  v.  Trehanir.  6App.Cas.  I,.  R.,  7  Q.  B.  716  ;  12  L.  J., 

1:60;    50  L.  J.,   Q.    B.  665.  Q.  B.  110. 
Dugdale  v.  Robertvuiu  3  K.  & 


leases. 
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persons,  and  there  is  no  deed  or  other  matter  to  determine  Chap.  1 1 . 
the  rights  of  the  parties,  each  must  use  his  own  property  Sect  2" 
in  such  a  manner  as  not  to  injure  the  other,  and  the  right 
to  this  mutual  protection  is  a  natural  right.  Included  in 
this  natural  right  is  the  right  of  the  surface  owner  to 
support  for  his  land  so  long  as  it  remains  in  its  natural 
condition.  If,  however,  the  owner  of  land  grants  a  mining 
lease  and  expressly  gives  power  to  the  lessee  to  remove 
the  subjacent  minerals,  it  becomes  a  question,  which 
can  only  be  determined  by  the  terms  of  the  lease,  whether 
the  lessee  is  to  be  entitled  to  remove  the  whole  of  the 
subjacent  minerals  regardless  of  the  damage  he  may 
do  to  the  surface  by  causing  it  to  subside,  or  whether 
he  is  bound  to  leave  pillars  of  coal  or  other  material,  or 
to  put  artificial  supports,  to  keep  the  surface  in  its 
natural  state. 

When  the  surface  of  land  is  severed  from  the  subjacent  Severance 
minerals  by  any  means  other  than  a  grant — that  is,  by  than  by  act  of 
some  means  other  than  the  act  of  the  owner,  as  by  Act  landowner. 
of  Parliament — no  question  of  implied  grant  of  right  to 
support  is  likely  to  arise,  or  probably  can  arise.  The 
parties  then  are  dependent  on  the  rights  given  and  obliga- 
tions imposed  by  law,  that  is,  on  natural  rights,  and 
undoubtedly  the  surface  owner  then  becomes  entitled  by 
natural  right  to  support  from  the  subjacent  mines.  Bell 
v.  Earl  of  Dudley  (g)  was  the  case  of  severance  of  surface 
land  from  the  subjacent  mines  by  an  inclosure  Act. 
The  Act  provided  a  system  of  compensation  for  damage 
done  by  working  the  mines  ;  but  there  were  no  provisions 
similar  to  those  of  the  Railways  Clauses  Consolidation  Act, 
to  be  noticed  presently,  giving  the  surface  owner  power  to 
buy  up  the  minerals  for  the  support  of  his  land.  It  was 
laid  down  in  that  case,  as  a  general  principle  under  Acts 
of  this  kind,  that  where  the  ownership  of  the  minerals  and 
of  the  surface  is  severed,  the  prima  facie  inference  is  that 

(g)  (1895)  1  Ch.  182  ;  G4  L.  J.,  Ch.  291 ;  72  L.  T.  14. 
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No  right  by 
custom  or 
prescription 
to  desl  roy 

support. 


Chap.  IE.     the  owner  of  the  surface  shall  have  the  common  natural 

! L_  right  of  support  for  his  tenement,  and  in  order  to  rebut 

that  inference  the  burden  lies  on  the  owner  of  the  minerals 
to  show  affirmatively  and  clearly  that  he  has  the  right  of 
letting  down  the  surface. 

While  considering  the  right  of  an  owner  of  subsoil  to 
excavate  in  such  a  manner  as  to  let  down  and  damage  the 
surface  land  by  subsidence,  it  is  proper  to  notice  that  such 
an  easement  cannot  be  acquired  under  a  custom,  if  the 
custom  alleged  would  permit  the  mine-owner  to  deprive 
the  surface  owner  of  the  entire  use  and  profit  of  his  land, 
for  it  would  be  unreasonable;  but  it  would  be  otherwise 
if  it  were  apart  of  the  custom  that  compensation  should  be 
made  for  damage  done  (h)  ;  neither  can  such  an  easement 
be  acquired  by  prescription,  for  the  act  of  digging  is  a 
lawful  act  which  the  person  entitled  to  support  has  no 
power  of  resisting,  and  the  excavation  of  minerals  by  a 
mine-owner  does  not  necessarily  require  the  performance 
of  any  act  on  the  servient  tenement,  nor  that  the  servient 
owner  shall  refrain  from  doing  anything  on  his  own  land. 
It  has  already  been  pointed  out  that  under  such  circum- 
stances no  prescriptive  title  can  arise,  because  no  grant  of 
the  right  can  be  presumed  (*'). 

Right  under         A  right  to  excavate,  and  thereb3Tto  destroy  the  support 

Act  of  Parha-  j.Q   wnicn  a   surface  owner  has  a  natural  right,  may   of 
in (_'iit  to  de-  °      '        f 

stroy  support,  course  be  acquired  under  an  Act  of  Parliament,  and  rights 

of  this  kind  sometimes  arise  under  inclosure  Acts  and 

awards  made  under  their  authority  (j). 


(h)  Hilton  v.  Earl  Gran- 
ville, 5  Q.  B.  701 ;  13  L.  J., 
Q.  B.  193.  Wakefield  v. 
Duke  of  Buccleuch,  per  Lord 
Hatherley,  L.  C,  L.  R.,  4  H.  L. 
p.  399  ;  39  L.  J.,  Ch.  p.  451 ; 
23  L.  T.  p.  106.  BlackeU  v. 
Bradley,  1  B.  &  S.  910;  31 
L.  J.,  Q.  B.  65  ;  8  L.  T.  832. 


(i)  Blackett  v.  Bradley,  1 
B.  &  S.  940;  31  L.  J.,  Q.  1!. 
65  ;  8  L.  T.  832. 

(j)  lioicbotliam  v.  Wilson, 
8  11.  L.  C.  348  ;  30  L.  J., 
Q.  B.  49  ;  2  L.  T.  642. 
Roberts  v.  Haines,  7  E.  &  B. 
625  ;  27  L.  J.,  Exch.  49. 
Consett  Waterworks  Company 
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A  copyholder  cannot  bind  his  copyhold  land  by  a  grant     Chap.  II. 
of  right  to  an  adjoining  landowner  to  excavate  and  remove 


all  neressarv  support,  and  such  a  grant   is  void  as  against  Granl  by 

' ,  copyholder  of 

a  subsequent  freeholder  if  the  land  is  enfranchised  (k).       right  to  de- 

.  stroy  support. 

There  is  an  exception  of  an  important  character  to  the 

r  Railways 

general  rule  of  law  entitling  a  purchaser  of  surface  land  to  clauses  Con- 
support.  The  Railways  Clauses  and  similar  Acts  have  ^aiAcS"* 
made  various  provisions  relative  to  the  acquisition  of 
lands  for  the  making  of  railways  and  other  works  ;  and 
among  other  things,  it  is  enacted  in  the  Railways  Clauses 
Act,  1845  (sects.  77,  78,  and  79),  that  railway  companies 
shall  not  be  entitled  to  any  mines  under  land  purchased 
by  them,  and  that  subjacent  mines  shall  be  deemed  to  be 
excepted  out  of  conveyances  of  lands  unless  they  are 
expressly  conveyed  ;  that  if  the  mine-owners  are  at  any 
time  desirous  of  working  the  mines,  they  are  to  give  notice 
to  the  companies  thirty  clays  before  commencing  opera- 
tions, and  the  companies  may  then  cause  the  mines  to  be 
inspected  ;  if  the  working  would  be  likely  to  produce 
injury  to  the  railways,  the  owners  are  prohibited  working 
the  mines,  but  the  companies  must  pay  them  compensation 
for  their  loss ;  but  if  the  companies  are  unwilling  to 
purchase  the  mines  the  owners  may  work  them  in  a 
manner  proper  and  necessary  for  the  beneficial  working, 
according  to  the  usual  manner  of  working  mines  in  the 
district  where  they  are  situate.  These  provisions  have 
given  rise  to  a  very  important  question  as  to  the  right  of 
support,  for  it  has  been  urged  on  the  part  of  railway 
companies  that  when  mine-owners  have  sold  surface  land 
to  them,  they  are  entitled  to  the  same  support,  both  by 
natural  right  and  by  implied  grant,  as  any  other  purchaser 

v.  Eitson,  22  Q.  13.  D.  318  :  75  L.  J.,  Ch.  p.  540  ;  VI  L.  T. 

22  Q.  B.  D.  702;    00  L.  T.  p.   7,.)i),   to  be   no  longer  re- 

300.     This  case  was  said  by  garded  as  an  authority. 
Lord  Macnaghten   in  Butter-         (k)    Richards     v.     Harper, 

knozde  Colliery   Company  v.  L.  R.,  1  Exch.  199  ;  '■'<■>  L.  J., 

Bishop  Auckland  Co-operative  Exch.  130. 
Company,  (1900)  A.  C.  p.  314  ; 
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Chap.  II.  of  land;  but,  after  much  argument,  it  has  been  deter- 
mined that  railway  companies  were  by  the  statute  placed 
on  an  entirely  different  footing  from  ordinary  purchasers, 
for  that  it  was  obviously  the  intention  of  the  legislature 
to  create  a  new  relation  between  vendors  and  purchasers 
under  the  Act,  and  to  get  rid  of  all  -the  ordinary  law  on 
the  subject ;  that  it  was  highly  beneficial  for  companies 
to  be  enabled  to  purchase  the  surface  of  land  only, 
without  being  compelled  to  buy  the  mines  also,  and  that 
the  legislature  intended  the  land  to  be  dealt  with  as  if 
there  were  no  mines  to  be  considered,  so  that  when  the 
owners  wished  to  work  the  mines  they  should  he  in  the 
same  position  as  if  they  had  never  sold  any  part  of  their 
land  to  the  companies  (/).  The  same  principle  is  applic- 
able to  sales  of  land  under  other  Acts  of  Parliament,  if 
their  provisions  are  similar  in  character  to  those  of  the 
Railways  Clauses  Act,  1845.  But  where  under  a  private 
Act  certain  persons  were  empowered  to  make  a  canal,  first 
giving  satisfaction  to  the  owners  of  lands  made  use  of  or 
damaged,  but  no  compulsory  powers  were  given  them  to 
purchase  lands,  and  no  express  provisions  were  made  as 
to  mines  and  minerals,  it  was  held  that  the  statutory 
authority  to  make  and  maintain  the  canal  involved  a 
right  of  subjacent  support  (m).  And  where  a  corporation 
purchased  by  agreement  and  not  by  compulsion  land  with 

(I)  Great  Western  Rail  way  1  I'..  &  Ad.  59  ;  8  L.  J.,  K.  B. 
Company  v.  Bennett,  L.  R.,  2  361.  ConsettWaterworks  Com- 
II.  1,.  27;  36  L.J.,Q.  B.  133;  Vanu  v.  Bitson,  22  Q.  B.  L>. 
L6L.  T.  186.  Great  Western  318:  22  Q.  B.  1).  702;  00 
Railway  Company  v.  Fletcher,  L.  T.  300. 
5  H.  &  N.  689  ;  29  L.  J.,  Exch.  (m)  London  and  Norlli- 
!'.").';.  London  and  North-  Western  Railway  Company  v. 
Western  Railway  Company  v.  Evans,  (1893)  1  Ch.  16;  62 
Ackroyd,  31  L.  J.,  Ch.  588  ;  0  L.  J.,  Ch.  1  ;  67  L.  T.  030. 
L.  T.  121.  Stourbridge  Canal  ( / reat  Western  Railway  Corn- 
Company  v.  Earl  of  Dudley,  pany  v.  Cefn  Cribbicr  Brick 
3  E.  &  E.  409  ;  30  L.  J.,  Q.  B.  Company,  (1894)  2  Ch.  415  ; 
108  ;  3  L.  T.  449.  Dudley  63  L.  J.,  Ch.  500 ;  70  L.  T. 
( 'anal  <  'ompany  v.  Grazebrook,  279. 
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the  subjacent  mines  for  the  purpose  of  constructing  water-  I  lhap.  II. 
works  under  a  special  Act  which  incorporated  the  Water- 
works Clauses  Act,  1847,  they  were  held  to  acquire  the 
ordinary  natural  right  to  adjacent  support  which  the 
vendor  of  the  land  and  subjacent  mines  had  at  common 
law  at  the  time  of  the  purchase  (n). 

In  the  case  of  the  Great  Western  Eailway  Company  v.  Railways. 
Fletcher  (o),  Cockburn,  C.  J.,  said  tl.at  if  prior  to  the  con-  SslSore 
veyanee  of  surface  land  to  a  company  under  the  Railways  purchase  of 
Clauses  Act  there  was  any  separation  of  the  surface  land 
from  the  minerals,  the  right  of  support  which  then  existed 
would  no  doubt  belong  to  the  company.  The  more  recent 
case  of  Pountney  v.  Clayton  (p),  however,  does  not  appear 
to  be  in  harmony  with  this  opinion.  In  that  case,  which 
was  an  action  against  a  mine-owner  for  working  his  mines 
under  and  adjacent  to  lands  of  the  plaintiff,  which  lie  had 
purchased  as  superfluous  land  from  a  railway  company, 
and  causing  damage  to  buildings  on  the  surface,  it 
appeared  that  prior  to  the  purchase  of  the  land  by  the 
company  the  property  belonged  to  one  Penton,  who  had 
granted  a  lease  of  the  mines  to  the  defendant.  Here  there 
was  a  severance  of  the  mines  from  the  surface  land  before 
the  company  purchased,  and  it  was  assumed  that  the 
surface  owner,  who  granted  the  lease,  and  who  afterwards 
became  vendor  to  the  company,  had  a  right  to  support. 
Yet  it  was  held  that  when  the  company  took  the  land  the 
right  to  support  was  lost. 

In  this  same  case  of  Pountney  v.  Clayton  another  point  Right  of 

,      .,    .  ,,.  -i-ii  -i,     purchaser  of 

of  importance  was  decided,  and  that  point  indeed  was  the  superfluous 

suhiect  of  the  action.      It  was   whether  a  purchaser  of1:xndto 
•i  support. 

(n)  Manchester  Corporation  Western     Eailway    Company 

r.  New  Moss  Colliery, 'Limited,  v.  Cefn  Crihhwr  Brick   Com- 

(1900)   2  Ch.  564;  75  L.  J.,  pany,  (1894)   2  Ch.  157;  63 

Ch.  772  ;  93  L.  T.  762  :  (1908)  L.  J.,  Ch.  500  ;  70  L.  T.  279. 

A.  C.  117  ;  77  L.  J.,  Ch.  392  ;  (p)  11  Q.  B.  D.  820;    52 

98  L.  T.  467.  L.  J.,  Q.  B.  56G  ;   49  L.  T. 

(o)  5  H.  &  X.  p.  689.  Great  283. 

E.  V 
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Chap.  II.     superfluous  land  from  a  railway  company  is  in  the  same 
Soct-  -•      position  with  regard  to  support  as  the  company  from  whom 
he  purchased,  who  had  no  right  to  support  from  the  sub- 
jacent mines ;  or  whether,  when  the  land  ceased  to  be  the 
property  of  the  company,  it  became  reinvested  with  the 
same  rights  to  support  as  those  which  belonged  to  it  before 
it  was  taken   by    the    company.      Watkin  Williams,  J., 
directed  the  jury  that  the  purchaser  from  the  company  has 
the  same  right  of  support  as  an  ordinary  purchaser  of 
surface  land  ;  and  in  the  Divisional  Court,  Denman,  J., 
held  the  same  view,  but  Manisty,  J.,  dissented.  Denman,  J., 
decided  in  this  way  on  the  ground  that  when  the  railway 
company  bought  Penton's  interest  they  bought  no  right 
to  the  minerals  which  were  vested  in  the  mine-owner  under 
his  lease  for  twenty-one  years,  but  under  the  Act  they  had 
a  right  that  the  minerals  should  not  be  worked  under  or 
within   forty  yards  from  their  line  without  thirty  days' 
notice,  and  the  option  to  make  compensation ;  but  as  to 
other  mines  and  minerals  lying  under  or  adjacent  to  land 
purchased  by  the  company  there  is  nothing  in  the  Act  on 
the  one  hand  to  prevent  the  mine-owner  from  working 
them,  nor  on  the  other  hand  exempting  him  from  the 
ordinary  liability  for  letting  down  the  surface  ;  and  reading 
all  the  sections  of  the  Act  relating  to  the  subject,  he  said 
he   should  have   felt  great    difficulty  in  holding,  in  the 
absence  of  authority,  that  they  apply  to  mines  under  lands 
purchased  by  the  company  and  afterwards  sold  by  them  to 
third  persons  as  superfluous  lands,  at  all  events  unless  such 
land  is  land  upon  which  the  railway  or  works  have  been 
constructed  or  within  the  forty  yards  therefrom.  It  might 
be  that  as  to  the  lands  within  the  forty  yards,  as  they  are 
expressly  mentioned  in  sect.  78,  the  company  continued  to 
have  all  the  rights  which  they  possessed  before  parting 
with  the  land  to  prevent  the  mines  being  worked  even 
after  sale  ;  but  he   could  see  nothing  in  the  Act  which 
would  enable  the  mine-owner,  as  against  a  imrchascr  from 
the  company,  to  let  down  the  surface  in  any  case  in  which 
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he  could  not  have  done  so  before  the  company  purchased     <  "hap.  II. 

the  land  :  nothing  to  exclude  the  prima  facie  common  law      '  ec  •    ' 

right  of  the  owner  of  the  surface  to  the  ordinary  support 

to  which  land  is  entitled  as  against  persons  working  mines 

below  it.     The  machinery  of  sect.  78  only  applies  to  a 

company,  and  not  to  a  purchaser  from  them.     Manisty,  J., 

differed  in  opinion  from  Denman,  J.,  on  the  ground  that 

it  would  be  a  strange  result  that  if  a  railway  company 

were  to  buy  a  piece  of  land  without  the  right  of  support, 

and  thus  pay  less  for   it,  they  could  afterwards  give  that 

right  to  a  purchaser  of  the  land.    He  thought  the  purchaser 

could  take  no  more  than  the  company  had  to  give  him. 

The  Court  of  Appeal  supported  the  view  of  Manisty,  J., 

and  decided  that  the  purchaser  of  superfluous  lands  from 

a  railway  company  would  have  no  greater  right  to  support 

from  the  subjacent  and  adjacent  mines  than  the  company 

itself  had  at  the  time  of  the  sale. 

This  being  so,  it  may  be  asked  whether  such  a  purchaser,  Eight  of 

being  deprived    of    the  right  to  support,    would  not  be  g^pft^g 

clothed  with  the  rights  of  the  railway  company  given  itlaod  to  notice 
,        ,        ,    ,  11,  -,ii  •       r  ,i  •         of  working  of 

by  the  Act,  and  thus  be  entitled  to  notice  from  the  mine-  mines, 

owner  of  his  intention  to  work  the  mines,  and  to  purchase 
them  or  prevent  their  being  worked  on  payment  of  com- 
pensation. Denman,  J.,  answered  this  in  the  negative  : 
it  would  not  be  necessary  for  the  mine-owner  to  give  the 
notice,  either  to  the  company,  for  the  land  had  ceased  to 
belong  to  it,  or  to  the  purchaser,  as  the  machinery  of  the 
Act  does  not  apply  to  him.  It  seems,  however,  unjust  to 
a  purchaser  of  superfluous  lands  that  on  the  one  hand  he 
should  not  have  any  right  to  support  because  his  vendor, 
the  railway  company,  had  none,  and  that,  on  the  other,  he 
should  not  have  the  special  right  of  the  company  trans- 
ferred to  him  to  notice  of  working  the  mines  and  option  of 
purchase;  but  this  injustice  would  only  arise  if  the  opinion 
of  the  Court  of  Appeal  in  Pountney  v.  Clayton  were  taken 
that  he   did   not   get  the   right  to   support  because  the 

y  2 
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Chap.  II.  railway  company  had  it  not,  in  conjunction  with  a  part 
Sect-  -•  only  of  the  opinion  of  Denman,  •).,  in  the  Court  below, 
that  he  did  not  get  the  railway  company's  right  of  pur- 
chase hecause  the  machinery  of  the  Act  did  not  apply  to 
him.  To  support  the  latter  opinion  the  whole  of  the  opinion 
of  Denman,  J.,  must  he  taken,  and  that  of  the  Court  of 
Appeal  must  he  disregarded,  namely,  that  when  the  rail- 
way company  purchased  the  land  the  natural  or  common 
law  right  to  support  fell  into  aheyance  or  was  suspended 
temporarily,  but  that  when  the  company  sold  the  land  as 
superfluous  the  natural  right  to  support  revived,  for  the 
land  ceased  to  be  under  the  influence  of  the  Act  altogether, 
and  this  seems  to  be  in  accordance  with  the  general 
principle  of  easements. 

Support  from       If  water,  from  natural  causes  or  from  accident,  finds  its 

underground  underground,  either  into  excavations  or  into  ordinary 

water 

subterranean  channels,  it  frequently  affords  considerable 

support  to  the  soil  above  by  its  natural  upward  pressure. 

"When  this  is  so  it  becomes  an  important  question  whether 

the  owner  of  the  surface  can  acquire  a  right  to    support, 

so  as  to  entitle  him  to   require  the  owners   of  adjoining 

land    or    subjacent    mines    to  abstain   from    draining   or 

pumping  away  the  water.      It  is   now    decided   that   he 

neither  has,  nor   can  he  acquire   (except  by  grant),   any 

such  right.     The  first  case  in  which   this  question  arose 

was  Elliot  v.  North-Eastern  Railway  Company  (q),  in  which 

it  appeared  that  there  was  an  ancient  shaft  leading  down 

to  a  coal-pit,  from  which  there   were  sundry  horizontal 

passages  leading  under  adjoining  land,  and  that  a  river, 

having   overflowed    its    banks,  filled   the  shaft   and  the 

passages  with  water,  and  then   the   natural  consequence 

arose  that  there  was  a  certain  upward  pressure  from  the 

(q)  10  IT.  L.  C.  333  :  32  underground  water,  yet  that 
L.  J.,  Ch.  402.  It  lias  been  if  underground  water  sup- 
already  shown  thai  though  ports  the  water  of  a  flowing 
there  it,  no  natural  ri.-ht  to  stream  the  case  may  be 
support   for  surface  land   by  different.     Ante,  p.  07. 
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water,  by  which  the  hind  was  to  a  considerable  degree  Chap.  II. 
supported.  It  was  held  that,  under  the  circumstances  !>'ect'  ~' 
of  the  case,  no  right  could  be  acquired  to  this  kind 
of  support,  for  that  the  flooding  was  accidental,  and  that 
it  was  only  reasonable  to  suppose  that  at  some  future  time 
the  owner  would  resume  the  working  of  the  mine.  A 
somewhat  similar  point  arose  in  the  case  of  Popplewell  v. 
Hodkinson  (/•),  in  which  the  facts  were  that  the  plaintiff 
was  owner  of  some  land  of  a  wet  and  spongy  character, 
upon  which  he  built  some  houses  of  very  bad  construc- 
tion. The  defendant  was  a  builder,  and,  by  excavating  in 
the  adjoining  land  for  the  purpose  of  building  a  church, 
drained  the  water  which  stood  under  the  land  of  the 
plaintiff,  the  surface  of  which  sank  in  consequence,  and  the 
houses  cracked.  The  question  in  the  action  was  whether 
the  defendant  was  responsible  for  the  injury.  It  was  held 
in  the  Exchequer  Chamber  that  he  was  not,  for  that  there 
could  be  no  right,  natural  or  by  prescription,  that  the 
water  should  not  be  withdrawn,  though  it  might  happen 
that  such  a  right  could  be  acquired  if  the  act  of  draining 
would  be  in  derogation  of  a  grant  express  or  implied. 

The  easement  of  support  for  buildings  is  of  two  kinds —  Support  for 
namely,  support  from  the  subjacent  and  adjacent  soil,  and 
support  from  adjoining  buildings. 

A  right  to  support  for  buildings,  both  from  the  subjacent  Right  by 
and  adjacent  soil  and  from  adjoining  buildings,  may,  like 
other  easements,  be  acquired  by  grant,  express  or  implied. 
This  right  arises  by  implied  grant,  in  the  absence  of  express 
stipulation,  in  every  case  where  an  owner  of  adjoining 
houses,  or  of  houses  and  land,  severs  the  propert}r  by  sale, 
for  in  every  such  case  it  has  been  held  that  rights  to 
support  arc  granted  by  implication,  by  the  vendor  and 
purchaser  respectively,  lor  the  preservation  of  the  buildings 
belonging  to  each  other  (s).     A  right  to  support  also  arises 

(r)  L.  R.,  4   Exch.  248;  38      578. 
L.  J.,   Exch.    L26;    20   L  T.  (s)  Richards     v.     Rose,    0 
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(hap.  II.  whenever  land  is  granted  for  building  purposes  even 
Sect-  -•  though  there  be  no  building  on  the  land  at  the  time  the 
grant  is  made  (t).  It  is  difficult  to  understand  how  a 
reservation  of  right  to  support  can  be  reconciled  with  the 
principle  prevailing  in  the  case  of  light,  which  has  already 
been  considered,  that  when  an  owner  of  a  house  and 
adjoining  land  sells  the  land, reserving  the  house,  he  cannot 
by  implication  reserve  a  right  to  light  to  the  windows  over- 
looking the  land,  because  such  reservation  would  be  in 
derogation  of  his  express  grant.  And  there  is  a  case  ( u ) 
which  has  cast  much  doubt  whether  a  right  to  support  is 
reserved  by  implication  on  the  sale  by  an  owner  of  two 
adjoining  properties  of  that  supplying  support  to  the 
property  retained.  An  owner  of  two  pieces  of  adjoining 
land  made  a  graving  dock  in  one,  and  carried  tie  rods 
to  support  the  timber  sides  through  the  other  piece 
of  land,  where  they  were  fixed  in  piles  by  nuts.  A 
subsequent  owner,  quite  unconscious  of  the  means  of 
support,  sold  the  ground  through  which  the  rods  passed 
to  the  plaintiff,  retaining  the  dock,  which  he  subsequently 
sold  to  the  defendant.  No  ordinary  person  would  have 
discovered  by  casual  inspection  that  the  dock  timbers  were 
in  any  way  connected  with  or  supported  by  the  plaintiff's 
ground.  It  was  held  that  under  these  circumstaness  there 
was  no  implied  reservation  of  right  to  support. 

Supporl  for  The  next  subject  for  consideration  involves  probably 

from  land-—  the  most  perplexing  question  that  has  ever  arisen  with 

right  from  regard  to  the  law  of  easements,  the  question   which  gave 

m!'nt'."Jm-  ^.^  ^  ^^  celebrated  case  of  Angus  v.  Dalton  (v).     The 

/XV''  Exch.  218  ;  23  L.  J.,  Exch.  3.  795  ;  37  L.  T.  230. 

Murchie  v.   Black,    !!•  ( '.   B.,  (u)  Union  Lighterage  Com- 

N.  S.  190;    34  L.  J.,  C.  P.  pany  v.  London  Graving  Dock 

337.     See  also  Aspden  v.  Sed-  Company,  (1901)  2  Ch.  300; 

dov,l  Exch.  D.  I'.Mi  ;  li;  L.J.,  70  L.  J.,  Ch.  558;  84  L.  T. 

Exch.  353;  .".I  L.  T.  906.  527:    (1902)  2  Ch.  557  ;    71 

i      Rh,hi,    v.    Ilennett,    21  L.  J.,  Ch.  791 ;  87  L.  T.  381. 
Ch.  1  >.  559.    Siddons  v.  Short,  v    3  Q.  B.  D.  85  ;  47  L.  J., 

2C.  P.D.  572;  1C»  LJ. ,(.'.  I*.  Q.   B.  163;  38  L.  T.  510 :  4 
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question  is,  whether  the  owner  of  a  building  which  1ms  Chap.  IE. 
stood  for  more  than  twenty  years  acquires,  from  the  fact 
of  the  building  having  stood  for  that  pei'iod,  a  right 
to  support  from  the  adjacent  land.  If  he  does  acquire 
a  right  from  that  fact,  the  further  question  is  involved, 
on  what  principle  is  the  right  acquired  ?  is  it  as  a 
part  of  the  natural  right  to  support  for  the  land,  or  is 
it  by  prescription  at  common  law,  or  under  the  Prescrip- 
tion Act,  or  is  it  under  the  doctrine  of  presumption  of 
a  modern  lost  grant,  or  is  it  hy  an  ahsolute  rule  of  law 
irrespectively  of  any  grant  or  covenant  actual  or  im- 
plied ?  There  has  been  no  question  which  has  given  rise 
to  more  diversity  of  opinion  than  this;  for  the  Courts, 
when  considering  Angus  v.  Dalton,  evidently  felt  them- 
selves in  a  dilemma.  On  the  one  hand,  it  was  obvious 
how  essential  it  is  that  rights  to  support  for  buildings 
should  be  recognised  and  maintained  at  all  cost,  or  the 
safety  of  half  the  houses  in  the  land  would  be  in  jeopardy, 
and,  on  the  other,  it  was  felt  how  impossible  it  is  to  recon- 
cile the  growth  and  acquisition  of  such  a  right  merely 
from  twenty  years'  enjoyment  with  any  of  the  methods  of 
acquiring  easements  known  to  the  law.  All  the  modes 
of  acquisition  mentioned  above  were  considered  in  the 
numerous  judgments  in  Angus  v.  Dalton,  some  judges 
inclining  to  one  theory,  and  some  to  another.  It  is 
remarkable  how  few  cases  there  had  previously  been  in 
which  rights  to  support  for  buildings  had  been  brought  in 
question,  and  what  a  dearth  of  authority  there  is  on  the 
subject;  if  there  had  been  any  direct  precedent  on  the 
point,  no  doubt  the  elaborate  arguments  and  the  diverse 
judgments  in  the  case  of  Angus  v.  Dalton  would  have  been 
unknown,  or  much  curtailed  ;  but  there  had  been  but  tew 
cases  on  the  subject,  and  those  not  directly  in  point.  The 
theory  on  which  the  right  to  support  for  buildings  could 

Q.  B.  D.  162  ;  48  L.  J.,  Q.  B.      Cas.  740  ;  50  L.  J.,  Q.  B.  680  ; 
225  ;  40  L.  T.  605 :  6  App.     44  L.  T.  844. 
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Chap.  II.     be  acquired  by  long  enjoyment  had  therefore  to  be  decided 
Sect-  -•      on   principle,  and   to  be  treated   as  ground  newly  to  be 
broken  up. 

[a  [j  ,,a.t  of  As  to  the  theory  that  a  right  to  support  for  buildings  is 

,1"1  ":l,ural      jV  part  or  extension  of  the  natural  right  to  support,  incident 

"gilt  tO  '  i  •    i  i,i- 

support?  to  the  ownership  of  land,  which  some  suggested,  tins  can 
only  be  supported  on  the  ground  that  the  natural  right 
to  support  extends  to  any  of  the  ordinary  uses  to  which  a 
landowner  may  put  his  ground,  and  that  one  of  such  ordi- 
nary uses  is  to  build  upon  it;  but  this  theory  is  contrary 
to  the  common  principle,  that  natural  rights  only  extend 
to  land  in  its  natural  condition,  and  that  one  landowner 
cannot  increase  the  burden  cast  by  law  on  his  neighbour 
without  his  consent;  and  further  than  this,  if  this  addi- 
tional or  extended  right  to  support  were  a  part  of  the 
original  natural  right,  why  should  it  take  twenty  years  to 
come  into  existence  ?  The  reasonable  theory  would  be, 
that  the  new  building  must  be  supported  from  the 
moment  it  is  set  up.  It  cannot,  therefore,  be  a  part 
of  the  natural  right,  incident  to  the  land  on  which  the 
building  is  placed. 

<  lan  it  be  Then,  with  regard  to  the  possibility  of  acquiring  a  right 

acquired  by     t    sup,)ort  for  a  building  by  prescription,  the  difficulty  that 
prescription  I  L  l  D     J  *  .        . 

arises  is  as  to  a  presumption  of  the  grant,  which  is  always 
requisite  to  sustain  the  theory  of  prescription.  How  can 
a  grant  be  presumed  ?  From  what  has  been  previously 
stated  it  will  be  seen  that  the  theory  of  the  law  is,  that  no 
grant  can  be  presumed,  aixl  no  easement  can  be  acquired 
by  prescription,  if  the  enjoyment  was  clam  or  secret,  or  if 
the  servient  owner  was  ignorant  of  the  enjoyment,  or 
incapable  of  resisting  it  by  some  reasonable  means.  Yet, 
if  a  neighbour  builds  a  house  on  land  either  adjoining  or 
at  a  distance  from  the  servient  estate,  how  can  it  be  known 
for  certain  that  it  receives  any  support  whatever  from  it  ? 
is  not  the  enjoyment  clam,  secret'?  and  if  the  servient 
owner  had  reason  to  suspect  enjoyment  of  support,  how 


SUPPORT. 


329 


could  he  resist  it  by  any  reasonable  means?  His  only  Chap.  II 
mode  of  resisting  it  would  be  by  digging  a  deep  trench 
between  the  properties,  and  by  that  means  causing  his 
neighbour's  house  sooner  or  later  to  fall,  and  thus  to 
destroy  his  own  property,  or  at  all  events  render  it  useless 
for  a  certain  distance,  as  well  as  do  a  malicious  act 
towards  his  neighbour — a  course  so  unreasonable,  both  on 
the  ground  of  the  injury  it  would  do  to  his  neighbour  and 
to  himself,  that  the  law  would  not  require  it  from  him. 
Notwithstanding  this,  until  the  case  of  Angus  v.  Dalton,  it 
is  clear  from  the  few  cases  there  are  on  the  subject  that 
the  right  to  support  for  buildings  was  regarded  as  being 
capable  of  acquisition  by  prescription.  In  the  case  of 
lJartri<l<ir  v.  Scott  (if),  the  buildingswere  situated  on  ground 
from  under  which  the  minerals  had  been  excavated,  so  that 
they  required  more  support  from  the  adjacent  soil  than 
they  otherwise  would;  and  Alderson,  B.,  who  delivered 
judgment,  treated  the  right  to  support  by  prescription  as 
originating  in  a  supposed  grant.  The  learned  judge  there 
said  that  if  the  land  on  which  the  plaintiff's  house  stood 
had  not  been  previously  excavated,  the  defendants  might 
without  injury  have  worked  their  coal  to  the  extremity  of 
their  own  land,  and  if  the  plaintiff  had  not  built  his  house 
on  excavated  ground,  the  mere  sinking  of  the  ground 
would  have  done  him  no  harm.  The  plaintiff,  therefore, 
by  so  building,  brought  about  the  injury  without  any 
fault  on  the  part  of  the  defendant,  unless  at  the  time,  by 
some  grant,  he  was  entitled  to  additional  support  from  the 
land  of  the  defendant.  He  added  that  no  grant  could  be 
inferred  in  the  case  before  the  Court,  because,  though  the 
house  had  stood  more  than  twenty  years,  it  did  not  appear 
that  the  coal  under  it  might  not  have  been  excavated 
within  twenty  years,  and  that  no  grant  could  be  inferred 
until  after  the  lapse  of  at  least  twenty  years  from  the  time 
when  the  house  first  stood  on  excavated  ground,  and  was 
supported  in  part  by  the  adjacent  ground  of  the  defendant. 
(w)  3  M.  &  W.  220;  7  L.  •).,  N.  S.3  Exch.  101. 
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chap.  II.         Here  then  was  a  distinct  recognition  of  the  principle 
s<vt-  -•      that  after  twenty  years'  enjoyment  a  right  to  support  may 
be  acquired,  but  it  was  coupled  with  the  condition  that  a 
grant  must  be  presumed  for  the  purpose  of  supporting  the 
prescription.     The  same  principle  may  be  found  in  other 
cases — as,  for  instance,  in  Humphries  v.Brogden  (x)  ;  but 
there  we  find  the  difficulty  noticed  as  to  the  possibility  of 
presuming  a  grant,  for  Lord  Campbell,  C.  J.,  in  his  judg- 
ment, remarked  :  "  Although  there  may  be  some  difficulty 
in  discovering  whence  the  grant  of  the  easement  in  respect 
of  the  house  is  to  be  presumed,  as  the  owner  of  the  adjoin- 
ing land  cannot  prevent  its  being  built,  and  may  not  be 
able   to   disturb  the  enjoyment  of  it  without    the   most 
serious  loss  or  inconvenience  to  himself,  the  law  favours 
the  preservation  of  enjoyments  acquired  by  the  labour  of 
one  man  and  acquiesced  in  by  another  who  has  the  power 
to  interrupt  them  ;  and  as  on  the  supposition  of  a  grant 
the  right  to  light  may  be  gained  from  not  erecting  a  wall 
to   obstruct  it,   the  right  to  support  for  a  new  building 
erected  near  the  extremity  of  the  owner's  land  may  be 
explained  on  the  same  principle."     This  passage  is  noticed 
in  the  subsequent  case  of  Solomon  v.  The  Vintners'  Com- 
pany (//),    and   the   nature    of  the    right   to    support   for 
buildings  was  there  again  considered.     The  question  in 
that  action  related  to  a  right  of  support  for  one  building 
from  another;  but  Pollock,  C.  B.,  in  his  judgment,  said 
that  it  seemed  to  the  Court  that,  in  the  absence  of  all  evi- 
dence as  to  origin  or  grant,  the  only  way  in  which  such 
a  right  could  be  supported  was  that  suggested  by  Lord 
Campbell  in  Humphnes  v.  Brogden — namely,  an  absolute 
rule  of  law  similar  to  that  which  is  stated  to  have  existed 
in  the  civil  law. 

Prescription         Assuming,  then,  that  by  some  means  a  grant  can  be 
SwTunder    presumed  and  prescription  supported,  the  next  question  is 


tlir    Act    .' 


(x)  12  <^.  B.  739  ;  20  L.  -I ..  (y)  4  H.  &  X.  :>S1 ;  28  L.  J., 

Q.  B.  10.  Exch.  370. 
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whether  the  prescription  is  at  common  law  or  under  the  Chap.  II. 
Prescription  Act.  If  the  right  is  claimed  by  prescription 
at  common  law,  the  ordinary  difficulty  at  once  presents 
itself— namely,  that  few  buildings  are  so  old  that  the 
commencement  of  the  enjoyment  cannot  be  shown.  If 
the  right  is  claimed  under  the  Prescription  Act,  it  is  an 
open  question  if  the  Act  touches  the  right  to  support  at 
all — that  is,  whether  support  is  "  an  easement  "  within 
the  meaning  of  the  second  section  ;  for  if  it  is  not,  it  is 
clearly  not  included  among  the  easements  to  which  the 
Act  relates  (z).  In  Angus  v.  Dalton,  the  Lord  Chancellor 
gave  his  judgment  that  the  easement  of  support  is  within 
the  meaning  of  the  word  "  easement,"  as  used  in  the 
second  section  of  the  Act ;  but  this  opinion  was  not  shared 
by  the  other  learned  lords,  and  there  are  earlier  decisions 
of  the  Courts  which  it  is  impossible  to  reconcile  with  this 
view,  though  in  the  subsequent  case  oiLemaitre  v.  Davis  (a) 
the  judgment  of  Lord  Selborne,  C,  in  this  respect  was 
followed  by  Hall,  V.-C.  Lord  Blackburn  adjudged  that 
a  right  to  support  is  an  easement  which  the  authorities 
show  can  be  acquired  by  prescription,  and  that  it  would 
be  a  dangerous  thing,  leading  to  hopeless  confusion,  to 
reverse  this  doctrine,  because  it  does  not  appear  to  be 
consistent  with  principle.  His  lordship,  however,  ex- 
pressly declined  to  decide,  as  it  was  unnecessary  for  that 
case,  whether  the  easement  of  support  was  an  "  easement  " 
within  the  meaning  of  the  second  section  of  the  Prescrip- 
tion Act  or  not. 

If  the  mode  in  which  support  is  enjoyed  is  such  that  no  Can  a  modern 

i    p        ,1  «•  -x  lost  grant  be 

grant  can  be  presumed  for  the  purpose  ot  prescription,  [)resumed  , 
neither  can  it  be  presumed  in  order  that   an  easement 
maybe  acquired  under  the  doctrine  of  modern  lost  grant ; 
and,  moreover,  mere  user  for  twenty  years,   without   evi- 
dence from  which  it  may  be  reasonably  inferred  that  there 

■:    Seeante,  rip.  207,  210.        Ch.  17::-.    16  L.  T.  107. 
(a)  19Ch.D.281  :  :>1  L.J., 
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Chap.  II.     actually  was  a  grant,  is  not  sufficient  to  support  a  claim 
_       made  in  this  manner,  as  already  pointed  out  (b). 


Can  a  righi  The  only  remaining  theory  on  which  a  right  to  support 

byanabsolute  can  '"'  gained  by  enjoyment  for  twenty  years  is  that  it  is 

rule  of  law       uv  an  absolute  rule  of  law,  irrespectively  of  any  presump- 

irrespectivelv      .'  ,,  ,,  .„     n  ,.  . 

of  grant .'        tion  ot  grant  or  covenant  or  the  will  ot  the  servient  owner. 

The  difficulty — or  perhaps  even  the  impossibility  —  of 
reasonably  presuming  a  grant  lias  driven  many  persons 
boldly  to  throw  aside  that  fiction  and  to  assert  that  in  the 
case  of  support,  which  is  an  easement  of  such  incalculable 
value,  and  must  be  maintained  in  spite  of  every  principle, 
the  law  makes  an  exceptional  rule,  and  says  that  a  house- 
holder shall  have  a  right  to  support  for  his  building  after 
it  has  stood  for  twenty  years,  not  because  the  servient 
owner  has  contracted  to  give  him  the  right,  nor  because 
his  house  has  stood  for  that  period  and  has  been  supported 
all  the  while — for  it  is  often  a  mere  assumption  that  it 
has  received  support  at  all,  and  it  is  frequently  impossible 
to  say  when  the  support  was  first  needed  or  enjoyed — but 
simply  because  the  house  has  stood  for  twenty  years. 
This  doctrine  has  never  been  applied  to  any  other  ease- 
ment (except  light,  on  account  of  the  form  of  the  third 
section  of  the  Prescription  Act),  and  it  is  contrary  to 
every  principle  of  law,  which  only  allows  the  burden  of 
an  easement  to  be  cast  on  an  adjoining  owner  with  his 
consent.  The  idea,  however,  is  not  new,  as  it  was  sug- 
gested as  long  ago  as  the  cases  of  HumphHes  v.  Brogden 
and  Solomon  v.  The  Vintners'  Company,  already  referred 
to  ;  but  then,  when  Pollock,  C.  B.,  said  that  it  seemed 
to  the  Court  that,  in  the  absence  of  all  evidence  as  to 
origin  or  grant,  the  only  way  in  which  such  a  right 
could  be  supported  was  that  suggested  bj'  Lord  Campbell 
in  Humphries  v.  Brogden,  namely,  an  absolute  rule  of  law 
similar  to  that  which  is  stated  to  have  existed  in  the  civil 
law,  he  added,  "  but  there  is  no  authority  fm1  any  such 

il>  I   See  a  nil',  p.  1  7o. 
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rule  to  be  found."  The  theory  of  an  absolute  rule  of  law  <  lhap.  1 1. 
was  adopted  by  the  learned  judge  who  tried  the  case  of. 
Angus  v.  Dalton,  and  was  supported  by  several  of  the 
judges  in  the  higher  Courts,  and  ultimately  by  Lord  Pen- 
zance in  the  House  of  Lords.  His  lordship  said  (c) : 
"  In  dealing  with  the  questions  of  law  to  which  the  presenl 
case  gives  rise,  it  is  material  to  hear  in  mind  that  the  exact 
proposition  which  the  appellants  call  upon  your  lordships 
to  repudiate  or  affirm,  is  to  he  found  in  the  ruling  at  the 
trial  given  by  the  learned  judge.  It  is  in  these  words: 
'  The  authorities  ohlige  me  to  hold  that,  when  a  building 
has  stood  for  twenty  years,  it  has  acquired  a  right  to  the 
support  of  the  adjacent  land,  and  I  do  not  think  it  at  all 
depends  upon  whether  the  opposite  or  adjacent  neighbour 
had  notice  or  not  of  what  was  done  or  what  weight  was 
put  upon  it,  nor  does  it  rest  on  the  fact  of  there  being  an 
implied  grant.  I  think  it  has  become  absolute  law  that 
when  a  building  has  stood  for  twenty  years,  supported  by 
the  adjacent  soil,  it  has  acquired  a  right  to  the  support  of 
the  soil ;  and  no  one  has  a  right  to  take  away  the  soil 
without  putting  an  equivalent  to  sustain  the  building. 
That  is  the  ruling  which  I  must  lay  down  here,  because 
that  is  upheld  by  many  authorities.'  Your  lordships  have 
now  to  say  whether  this  view  of  the  authorities  is  a  correct 
one,  and,  with  some  reluctance,  I  feel  constrained  to  say 
that,  in  my  opinion,  it  is  so.  I  say  with  some  reluctance, 
not  because  I  think  that  the  support  which  the  plaintiff 
claims  for  his  house  is  unreasonable  or  inequitable,  but 
because  the  circumstances  under  which  the  claim  is  held  to 
arise  are,  so  far  as  I  am  able  to  discover,  incapable  of  giving 
rise  to  it  in  accordance  with  any  known  principle  of  law." 

It  would  occupy  too  much  space  in  this  work  to  analyse  Result  of 
the  numerous  judgments  and  opinions  of  all  the  learned  )///"*/' 
judges  in  the  various  Courts  through  which  the  case  of 
Angus  v.  Dalton  was  taken.     There  was  as  much  diversity 

(c)  6  App.  Cas.  p.  802;  50  I..  -L.  Q.  1'..  p.  736. 
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(  hap.  II.     of  opinion  among  them  as  it  is  possible  to  conceive  ;  and 
Sect-  -•      this  circumstance,  in  conjunction  with  the  differences  among 

the  law  lords  when  the  case  reached  the  ultimate  Court 
of  Appeal,  makes  it  extremely  difficult  to  say  with  any 
certainty  what  was  the  result  of  the  case,  regarded  as  a 
judicial   decision,  or   upon  what  principle    the  right    to 
support  for  a  building  after  long   enjoyment  must  now  be 
deemed  to  rest.     There  is,  however,  one  thing  certain — 
that  although  the  judges  in  the  Courts  below  could  not 
agree  whether  the  plaintiff  or  the   defendant   ought   to 
succeed,  the  House  of  Lords  was  unanimous  in  finding  that 
the  plaintiff  was  in  the  right,  and  that  by  some  means,  but 
by  what  means  is  doubtful,  he  had  acquired  a  right  to  sup- 
port for  his  house  from  the  adjacent  soil,  as  the  house  had 
stood  for  twenty  years.     It  may  therefore,  presumably, 
be    taken    to    be    the    law    that  the  right  to  support  is 
acquired  if  a  building  stands  for  twenty  years,  and  that 
the  easement  is  acquired,  not  on  account  of  undisturbed 
enjoyment,  for  it  is  impossible  to  say  when  the  enjoyment 
commenced,  but  simply  from  the  fact  that  the  house  has 
stood  for  twenty  years ;  but  on  what  principle  this  is  so, 
whether  by  implied  grant  or  prescription  at  common  law, 
or  under  the  Prescription  Act,  or  by  an  absolute  and  un- 
reasonable rule  of  law,  is  undecided,  and  incapable  of  being 
settled.     That  this  is  a  very  unsatisfactory  result  of  a  great 
case  can  scarcely  be  questioned ;  and  it  may  not  be  out  of 
place,  in  conclusion,  to  quote  the  remarks  of  Lord  Penzance 
as  to  this  :  "  It  must  be  borne  in  mind  both  what  the 
claim  is  and  what  it  is  not.     It  is  not  a  claim  asserted  for 
the  support  of  a  house  by  the  adjacent  soil  as  soon  as  that 
house  is  built,  but  a  claim  that  when  the  house  has  stood 
'  for  twenty  years,  supported  by  the  adjacent  soil,  it  has 
by  absolute  law  acquired  a  right  to  the  support  of  the  soil,' 
and  this  not  by  reason  of  any  implied  grant,  and  quite 
independently  of  whether  '  the  opposite  or  adjacent  neigh- 
bour had  notice  or  not  of  what  was  done  or  what  weight 
was  put  upon '  the  ground  to  which  the  lateral  support 
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was  required.  It  is  this  sudden  starting  into  existence  of  Chap.  II. 
a  right  which  did  not  exist  the  day  before  the  twenty  >,'rt-  - 
years  expired,  without  reference  to  any  presumption  of 
acquiescence  by  the  neighbour  (to  which  the  lapse  of  that 
period  of  time  without  interruption  on  his  part  might 
naturally  give  rise),  which  I  find  it  impossible  to  reconcile 
with  legal  principles.  I  find  myself,  therefore,  in  entire 
accord  with  the  opinion  which  Mr.  Justice  Fry  has  offered 
to  the  House;  and  he  has  so  fully  and  ably  illustrated  his 
views  on  the  subject,  which  are  also  mine,  that  I  have 
little  to  add.  If  this  matter  were  res  Integra  I  think  it 
would  not  be  inconsistent  with  legal  principles  to  hold  that 
where  an  owner  of  land  has  used  his  land  for  an  ordinary 
and  reasonable  purpose,  such  as  placing  a  house  upon  it, 
the  owner  of  the  adjacent  soil  could  not  be  allowed  so  to 
deal  with  his  own  soil  by  excavation  as  to  bring  his  neigh- 
bour's house  to  the  ground.  It  would  be,  I  think,  no 
unreasonable  application  of  the  principle,  sic  utere  two  ut 
alien  a  m  non  Icedas,  to  hold  that  the  owner  of  the  adjacent 
soil,  if  desirous  of  excavating  it,  should  take  reasonable 
precautions,  by  way  of  shoring  or  otherwise,  to  prevent 
the  excavation  from  disastrously  affecting  his  neighbour. 
A  burden  would  no  doubt  be  thus  cast  on  one  man  by  the 
act  of  another  done  without  his  consent,  but  the  advantage 
of  such  a  rule  would  be  reciprocal." 

By  whatever  means  it  is  that  buildings  acquire  a  right  Support  for 
to  support  from  adjacent  land   after  standing  for  twenty  :"*    ^ , 
years,  the  whole  question  as  to  support  does  not  stop  where  inga :— right 
it  has  been  left  by  Angus  v.  Dalton.     That  case  only  dealt  e^™.  *^t 
with  support  for  buildings  from  adjacent  land  ;  but  what 
is  the  law  as  to  the  right  to  support  for  buildings  from 
contiguous    buildings    after    standing   for  twenty  years  ? 
The  question  arose  very  shortly  after  Angus  v.  Dalton  was 
heard,  in  the  case  of Lemaitre  v.  Davis  (d),  when  Hall,  V.-C, 
decided  that  the  law  is  the  same,  and  that   the  principles 

(d)  19  Ch.  D.  281  ;  51  L.  J.,  Ch.  173  ;  46  L.  T.  107. 
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,I1;1|,  |[  laid  down  in  the  one  case  applied  equally  to  the  other,  so 
>,',t-  -•  that  contiguous  buildings  acquire  mutual  rights  to  support 
from  each  other  after  standing  for  twenty  years.  The 
learned  judge  also  thought  that  the  right  to  support  is  an 
"easement"  within  the  meaning  of  the  Prescription  Act. 
The  Vice-Chancellor  said  that  there  was  no  authority  which 
conclusively  settled  the  question  as  to  support  from  build- 
ings, for  Angus  v.  Dalton  referred  to  land  only.  There 
had,  however,  previously  been  the  cases  of  Solomon  v.  The 
Vintners'  Company  (e)  and  Broun  v.  Windsor  (/).  His 
Lordship  drew  the  distinction  between  the  former  case  and 
the  one  before  him,  that  in  Solomon  v.  The  Vintners  Com- 
pany the  house  which  was  pulled  down  and  the  house 
which  fell  were  not  contiguous,  but  were  separated  by  an 
intermediate  house  in  the  same  row.  It  is  difficult  to  see 
what  difference  that  could  really  make,  though  the  fact 
was  noticed  in  the  Court  of  Exchequer,  yet  the  principles 
laid  down  by  the  Court  of  Exchequer  as  to  the  right. to 
support  seem  as  applicable  to  one  case  as  the  other.  It  is 
now  very  questionable  whether  Solomon  v.  The  Vintners' 
Company  has  not  been  practically  overruled  by  Angus  v. 
Dalton,  for  it  is  difficult  to  see  why  any  distinction  should 
be  made  between  support  derived  from  adjacent  land  and 
support  derived  from  a  contiguous  building.  In  Solomon 
v.  The  Vintners'  Company  two  judgments  were  given — one 
by  Pollock,  C.  B.,  which  was  also  the  judgment  of  Martin 
and  Channell,  BB.,  and  the  other  by  Bramwell,  B.  In 
speaking  of  the  general  right  to  support  for  buildings  from 
buildings,  Pollock,  C.  B.,  assigned  a  different  reason  from 
that  given  by  the  other  learned  judge,  but  both  appeared 
to  think  that  such  a  right  could  not  be  acquired  by  long 
enjoyment.  The  Lord  Chief  Baron  said  :  "  It  is  extremely 
difficult  to  see  how  the  circumstance  of  the  houses  having 
stood  for  twenty  years  makes  any  difference  or  creates  a 
right  where  houses  are  supposed  to  have  been  built  by 

(e)  4  H.  &  N.  585  ;  28  1 1.  -I .,         (/;  1  Cr.  &  J.  20. 
Exch.  370. 
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different  adjoining  landowners,  each  with  its  separate  or     Chap.  nT 

independent  walls,  but  that  upwards  of  twenty  years  ago  _ 

one  of  them  got  out  of  the  perpendicular  and  leaned  upon 

and  was  supported  in  part  by  the  other,  so  that  if  the 

latter  were  removed  the  other  would  fall.     The  question 

is,  whether  any  right  of  support  is  thereby  obtained  ?     It 

cannot  be  a  right  by  prescription,  which  supposes  a  state 

of  things  existing  before  the  time  of  legal  memory.     Nor 

does  it  seem  to  us  to  be  a  right  under  the  Prescription  Act, 

2  &  3  Will.  IV.  o.  71,  which  has  been  hitherto  confined  to 

rights    in    their   nature    of  a   perpetual    and    permanent 

character,  and  the  ownership  of  which  is   a  fee  simple." 

Baron  Bramwell  put  the  case  on  another  ground — namely, 

that  the  right  could  not  be  acquired  by  prescription  because 

the  enjoyment  was  not  of  a  character  which  would  confer 

such   a  right.     He   said   that,  supposing  the  right  were 

capable  of  being  acquired   by  prescription,  or  under  the 

Prescription  Act,  or  by  some  supposed  lost  grant,  it  could 

in  any  of  those  cases  only  exist  if  the  benefit  which  is 

claimed  was  one  that  was  enjoyed  as  of  right.     "  Now,  a 

thing  cannot  be  enjoyed  as  of  right  unless  it  is  openly  and 

visibly  enjoyed.     An  enjoyment  must  neither  be  vi,  pre- 

cario,  nor  clam  ;  it  must  be  open.     Now,  when  you  see  one 

house  leaning  towards  another,  you  may  make  a  tolerably 

shrewd  guess  that  it  is  partly  supported  by  the  other ;  but 

it  is  but  a  guess  ;  you  cannot  tell.     It  may  be  that  they 

have  both  slipped,  and  both  stand,  as  I  think  the  expression 

is,  upon  •  the  square  ' — self-supporting — and  it  may  turn 

out,  and  it  may  be  the  fact,  that  the  house  which  leans 

towards  the  other  affords  as  much  support  to  that  other,  by 

the  two  being  joined  or  sticking  together  in  some  way  or 

another,  as  the  other  affords  to  it.     One  cannot  tell  upon 

the  face  of  it  that  it  is  being  supported."  ..."  Therefore, 

to  nvy  mind,  supposing  the  plaintiff  for  more  than  twenty 

years   had  an  enjoyment,  which  he   says  now  ought  to 

continue,  it    was   an  enjoyment   clam — not  openly,  and 

consequently  not  as  of  right." 

e.  z 
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WATER. 


Acquisition  of  The  distinction  between  natural  or  riparian  rights  and 
water  rights.  easements  in  watercourses  has  been  explained  in  the 
previous  chapter,  and  it  was  at  the  same  time  shown  that 
easements  in  water  are  of  three  classes — namely,  those 
which  relate  to  the  flow  of  water,  those  which  relate  to 
purity  of  water,  and  those  which  relate  to  the  taking  of 
water  for  use  or  consumption.  These  easements  may  be 
acquired  by  grant  or  covenant,  express  or  implied,  or  by 
prescription,  or,  in  the  case  of  inhabitants  of  a  parish  or 
similar  bodies,  by  custom. 

By  grant.  Questions  as  to  grants  of  water  rights,  or  easements  in 

water,  generally  arise  when  the  property  in  lands  owned 
by  one  and  the  same  person  has  been  severed  by  sale,  and 
when  water  in  one  part  has  been  used  during  the  unity  of 
ownership  for  the  benefit  of  the  other  part,  after  the 
manner  of  an  easement.  In  such  cases,  if  the  owner  sells 
the  (piasi- dominant  part  of  his  lands,  with  the  "  appur- 
tenances," or  with  the  easements  therewith  "  used  and 
enjoyed,"  questions  frequently  arise  whether  the  purchaser 
has  become  entitled  by  virtue  of  the  grant  to  use  the  water 
in  the  vendor's  land  as  the  latter  used  it  when  he  held 
both  properties.  The  rules  of  law  on  this  topic  have 
already  been  considered  when  the  subject  of  acquisi- 
tion of  easements  generally  by  grant  was  discussed  in  the 
first  section  of  this  chapter. 

By  prescrip-         Rights  to  watercourses  and  the  use  of  water  are  two  of 
tlon'  the  classes  of  easements  expressly  mentioned  in  the  second 

section  of  the  Prescription  Act  as  being  capable  of  acqui- 
sition under  that  statute  ;  but  the  effect  of  that  Act,  as  was 
previously  pointed  out,  is  not  to  preclude  easements  of 
this  kind  from  being  acquired  by  prescription  at  common 
law  (g).      Those  rights   may   therefore   be    claimed   and 

('<;)  Holford  v.  Hankinson,  5  Q.  B.  584. 
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acquired  by  prescribe  of  the  adjoining  landowner,  and  is     l  Imp.  1 1. 
the  Act.     The  power^o^fii^P^Jafe^^^^M8-     ' 

prescription,  however,  extends  only  to  streams  which  flow  Btreams  and 
i  i  ii       £  pools  mu-'  be 

in  denned  courses,  and  to  pools  or  wells  ol  a  permanent  defined  and 

character;  no  rights  in  the  nature  of  easements  can  be  l)ermanent- 

acquired  in  mere  surface  water  which  oozes  through  the 

soil  and  trickles  away  without  any  defined   course,   and 

the  owner  of  land  may  get  rid  of  the  nuisance  from  such 

water  in  any  way  that  is  most  convenient  to  himself  (It). 

When  streams  of  water  have  assumed  a  defined  and  Prescriptive 
permanent  course,  natural  rights  are  given  b}r  law  to  artificial 
owners  of  riparian  land  if  the  streams  are  natural  and  streams, 
easements  may  likewise  be  acquired  in  them ;  if,  on 
the  other  hand,  they  are  artificial,  rights  to  the  uninter- 
rupted How  of  the  water,  and  to  use  the  water  uninter- 
ruptedly as  it  passes  hind,  or  to  make  other  use  of  it,  as 
by  diverting  it  for  use  elsewhere,  or  by  damming  it  up  so 
as  to  affect  the  ground  of  other  people,  may  be  acquired 
by  prescription  (i).  In  this  respect,  however,  the  person 
who  creates  an  artificial  stream  stands  in  a  different  posi- 
tion from  one  through  whose  land  the  water  flows  when 
the  stream  is  created,  for  easements  may,  in  some  cases, 
be  acquired  against  the  latter  when  they  cannot  be  acquired 
against  the  former.  The  possibility  of  acquiring  rights 
to  the  uninterrupted  flow  of  the  water  of  artificial  streams 
against  the  originator  depends  upon  the  circumstance 
whether  the  streams  are  of  a  temporary  or  of  a  permanent 
character. 

Whether  the  character  of  a  stream  is  temporary  or  per-  Temporary 

.  .  and  pernia- 

manent  is,  of  course,  a  question  of  fact  in  each  case  :  there  nent  streams. 

(Ii)  Rawstron  v.  Taylor,  11  streams,  is  the  same,  whether 

Exch.  369 ;  25  L.  J.,Exch.  33.  the  st  reams  arc  above  or  under 

Broadbent  v.  Ramsbotham,  11  ground,  if  the  course  is  defined 

Exch.  C03 ;  25  L.  J.,  Exch.  115.  and  known.     See  post,  p.  344, 

(i)    The     law      respecting  "Right    to    flow    of    under- 
natural  rights,  and  the  modes  ground  streams." 
of     acquiring    easements     in 

z   2 
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dirKcui. , ,     ...  u.o.     t..^  ouiers  in  which  no  doubt 

can  arise.  If,  for  instance,  a  stream  originates  from  the 
pumping  of  water  from  a  mine,  there  can  be  no  doubt 
that  the  character  of  that  stream  is  temporary,  although 
it  may  happen  that  the  pumping  will  continue  for  a 
hundred  years  ;  and,  on  the  other  hand,  a  watercourse  dug 
to  supply  a  mill  with  water  taken  from  a  river  will  pro- 
bably be  held  to  be  of  a  permanent  character,  although 
it  is  possible  that  the  mill  will  be  removed  and  the  water- 
course filled  up  in  a  short  time.  The  character  of  a  stream, 
therefore,  whether  permanent  or  temporary,  cannot  be 
determined  solely  by  the  length  of  time  during  which 
the  supply  of  water  is  likely  to  continue  ;  but  it  is  rather 
to  be  decided  by  the  apparent  intention  of  the  person 
who  created  the  stream,  the  purpose  for  which  it  was 
made  to  flow,  and  the  mode  by  which  the  supply  of  water 
is  procured  (/). 

Prescriptive         If  an    artificial   stream    of  water   is    of  a   temporary 
porary^rti-111"  character,  no  right  that  the    supply    of  water    shall    be 
ficial  streams,  uninterrupted  can  be  acquired  by  prescription  against  the 
originator  of  the  stream,  though   such  a  right  may  poL 
sibly  be  so  acquired  against  persons  through  whose  land 
the  water  has  been  accustomed  to  flow.     The  celebrated 
ArhwrigMv.  case  of  Arkwright  v.  Gell  (k)  is  the  leading  authority  on 
Gd*"  the  law  relating  to  water  rights  in  artificial  streams,  and 

the  facts  of  that  case  were  shortly  these.  The  plaintiffs 
were  owners  of  some  cotton  mills,  and  the  action  was 
brought  in  consequence  of  a  certain  alleged  wrongful  diver- 
sion of  the  water  of  a  stream  which  was  accustomed  to 
supply  the  mills,  to  the  uninterrupted  use  of  which  the 
plaintiffs  claimed  to  be  entitled.  The  stream  in  question 
was  a  mineral  sough,  which  had  existed  for  many  years, 

(j)  Beeston  v.  Weate,  5  E.  Ch.  608  ;  84  L.  T.  023. 
&  B.  980  ;  25  L.  J.,  Q.  J 5.  115.  (7c)  5  M.  &  W.  203  ;  8  L.  J., 

But    see    Burrows    v.    J^mg,  N.  S.,  Exch.  201. 
(1901)  2  Ch.  502  ;  70  L.  J., 
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a  channel  to  the  estate  of  the  adjoining  landowner,  and  is  I  jhap.  D . 
when  it  wHS'fflacre-;  we^&ifcW'.poses  for  twenty  years.  Is  _ 
mouth  had  existed  upwards  of  a  hundred  and  thirty  veal  rf; 
and  was  made,  and  had  always,  to  the  time  of  the  action, 
been  used  for  the  purpose  of  draining  lead  mines.  The 
plaintiffs'  mills  were  erected  in  the  year  1772,  nearly 
sixty  years  before  the  action  ;  and  the  water  of  the  sough 
bad  ever  since  been  used  to  turn  the  wheels  and  machinery 
of  the  mills,  and  it  was  under  these  circumstances  that 
the  plaintiffs  claimed  to  be  entitled,  by  prescription,  to  the 
continued  use  of  the  water.  The  law  was  so  fully  con- 
sidered in  the  judgment,  and  the  case  has  always  been 
received  as  an  authority  of  such  weight,  that  it  may  not  be 
out  of  place  to  cite  the  material  part  of  the  judgment  at 
length.  After  reciting  the  facts,  Parke,  B.,  who  delivered 
the  judgment  of  the  Court,  said:— "The  stream  upon 
which  the  mills  were  constructed  was  not  a  natural  water- 
course, to  the  advantage  of  which  flowing  in  its  natural 
course  the  possessor  of  the  land  adjoining  would  be  entitled 
according  to  the  doctrine  laid  down  in  Mason  v.  Hill  (kk), 
and  in  other  cases.  This  was  an  artificial  watercourse,  and 
the  sole  object  for  which  it  was  made  was  to  get  rid  of  a 
nuisance  to  the  mines,  and  to  enable  their  proprietors  to 
get  the  ores  which  lay  within  the  mineral  field  drained  by 
it ;  and  the  flow  of  water  through  that  channel  was,  from 
the  very  nature  of  the  case,  of  a  temporary  character,  having 
its  continuance  only  whilst  the  convenience  ol  the  mine- 
owners  required  it,  and  in  the  ordinary  course  it  would 
most  probably  cease  when  the  mineral  ore  above  its  level 
should  have  been  exhausted.  That  Sir  Richard  Arkwright 
contemplated  the  discontinuance  of  this  watercourse  (if  the 
question  of  his  knowledge  in  this  state  of  things  can  be 
material),  there  is  evidence  in  the  lease  made  in  1771, 
which  contains  a  provision  for  a  supply  from  the  river,  in 
the  event  of  the  stream  being  lessened  or  taken  away, 
by  tne  construction  of  another  sough  ;  and  also  that  such 
(kk)  5  13.  &  Ad.  1  ;  2  L.  J.,  N-  S.,  K.  B.  118. 
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SfVipn.  .    -   ^kl  iiTct,  30  breo.  ill.  c.  56,  s.  4. 

What,  then,  is  the  species  of  right  or  interest  which  the 
proprietor  of  the  surface  where  the  stream  issued  forth, 
or  his  grantees,  would  have  in  such  a  watercourse  at 
common  law,  and  independently  of  the  effect  of  user  under 
the  recent  statute,  2  &  3  Will.  IV.  c.  71  ?  He  would  only 
have  a  right  to  use  it  for  any  purpose  to  which  it  was 
applicable  so  long  as  it  continued  there.  A  user  for 
twenty  years,  or  a  longer  time,  would  afford  no  presump- 
tion of  a  grant  of  the  right  to  the  water  in  perpetuity  ; 
for  such  a  grant  would  in  truth  be  neither  more  nor  less 
than  an  obligation  on  the  mine-owner  not  to  work  his 
mines  by  the  ordinary  mode  of  getting  minerals  below 
the  level  drained  by  that  sough,  and  to  keep  these  mines 
flooded  up  to  that  level  in  order  to  make  the  flow  of  water 
constant  for  the  benefit  of  those  who  had  used  it  for  some 
profitable  purpose.  How  can  it  be  supposed  that  the 
mine-owners  could  have  meant  to  burden  themselves  with 
such  a  servitude  so  destructive  to  their  interests ;  and 
what  is  there  to  raise  an  inference  of  such  an  intention  ? 
The  mine-owner  could  not  bring  any  action  against  the 
person  using  the  stream  of  water,  so  that  the  omission  to 
bring  any  action  could  afford  no  argument  in  favour  of 
the  presumption  of  a  grant ;  nor  could  he  prevent  the 
enjoyment  of  that  stream  of  water  by  any  act  of  his, 
except  by  at  once  making  a  sough  at  a  lower  level,  and 
thus  taking  away  the  water  entirely — a  course  so  expensive 
and  inconvenient  that  it  would  be  very  unreasonable  and 
a  very  improper  extension  of  the  principle  applied  to  the 
case  of  lights,  to  infer  from  the  abstinence  from  such  an 
act  an  intention  to  grant  the  use  of  the  water  in  perpetuity 
as  a  matter  of  right.  Several  instances  were  put,  in  the 
course  of  the  argument,  of  cases  analogous  to  the  present, 
in  which  it  could  not  be  contended  for  a  moment  that  any 
right  was  acquired.  A  steam-engine  is  used  by  the  owner 
of  a  mine  to  drain  it,  and  the  water  pumped  up  flows  in 
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a  channel  to  the  estate  of  the  adjoining  landowner,  and  is     l  hap.  II 


Sect.  2. 


there  used  for  agricultural  purposes  for  twenty  years.  Is 
it  possible,  from  the  fact  of  such  a  user,  to  presume  a 
grant  by  the  owner  of  the  steam-engine  of  the  right  to 
the  water  in  perpetuity,  so  as  to  burden  himself  and  the 
assigns  of  his  mine  with  the  obligation  to  keep  a  steam- 
engine  for  ever  for  the  benefit  of  the  landowner  ?  Or  if 
the  water  from  the  spout  of  the  eaves  of  a  row  of  houses 
was  to  flow  into  a:; -alining  yard,  and  be  there  used 
twenty  years  by  its  occupiers  for  domestic  purposes,  could 
it  be  successfully  contended  that  the  owners  of  the  houses 
had  contracted  an  obligation  not  to  alter  their  construction 
so  as  to  impair  the  flow  of  water  ?  Clearly  not.  In  all, 
the  nature  of  the  case  distinctly  shows  that  no  right  is 
acquired  as  against  the  owner  of  the  property  from  which 
the  course  of  water  takes  its  origin ;  though,  as  between 
the  first  and  any  subsequent  appropriator  of  the  water- 
course itself,  such  a  right  may  be  acquired.  And  so  in  the 
present  case,  Sir  Eichard  Arkwright,  by  the  grant  from 
the  owner  of  the  surface  for  eighty-four  years,  acquired  a 
right  to  use  the  stream  as  against  him,  and  if  there  had 
been  no  grant  he  would  by  twenty  years'  user  have 
acquired  the  like  right  as  against  such  owner ;  but  the 
user,  even  for  a  much  longer  period,  whilst  the  flow  of 
water  was  going  on  for  the  convenience  of  the  mines, 
would  afford  no  presumption  of  a  grant  at  common  law  as 
against  the  owners  of  the  mines." 

If  an  artificial   stream  of  water  is  permanent  in  its  Prescriptive 
character,  a  right  to  the  uninterrupted  flow  of  the  water  pjmaient 
may  be  acquired  against  both  the  originator  of  the  stream  Jgj^j^ 
and  also  against  any  person  over  whose  land  the  water 
flows.     From  the  judgment  in  Arkwright  v.  Gell,  above 
quoted,  it  will  be  seen  that  the  reason  why  a  right  to  the 
uninterrupted  flow   of  the  water  of  an  artificial  stream 
cannot  be  acquired  by  prescription  against  the  originator 
of  the  stream,  if  it  is  of  a  temporary  character,  is,  that  the 


344 


ACQUISITION    OF    EASEMENTS. 


Chap.  II. 
Sect.  2. 


Right  to  flow 
of  under- 
ground 
streams. 


temporary  nature  of  the  stream  precludes  a  presumption  of 
a  grant  of  a  permanent  right ;  but  the  case  is  manifestly 
different  if  the  stream  is  of  a  permanent  character,  although 
artificial,  for  there  can  be  no  reason  why  a  person  who 
makes  a  permanent  watercourse  may  not  make  a  grant  of 
right  in  perpetuity  to  use  the  water  to  any  person  through 
whose  land  the  stream  is  made  to  flow  ;  and,  indeed, 
nothing  is  more  likely  than  that  an  owner  of  land  would 
stipulate,  when  such  a  watercourse  is  made,  that  lie  shall 
have  the  benefit  and  use  of  the  water  in  perpetuity  as  it 
flows  through  his  land.  A  presumption  of  such  a  grant, 
therefore,  may  readily  be  made,  and  it  will  receive  the 
sanction  of  the  law.  In  the  case  of  Wood  v.  Waud  (I),  the 
judgment  of  the  Court  of  Exchequer  in  Arkwright  v.  Gell 
was  considered  and  approved,  and  the  Court  further  said, 
that  the  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  must  depend  upon  their  character,  whether 
they  are  of  a  permanent  or  temporary  nature,  and  upon 
the  circumstances  under  which  they  were  created — that 
the  enjoyment  for  twenty  years  of  a  stream,  diverted  or 
penned  up  by  permanent  embankments,  clearly  stands  upon 
a  different  footing  from  the  enjoyment  of  a  flow  of  water 
originating  in  the  mode  of  occupation  or  cultivation 
of  a  person's  property,  and  presumably  of  a  temporary 
character,  and  liable  to  variation. 

Underground  streams  are  of  two  kinds :  viz.,  those 
the  course  of  which  is  defined  and  known,  and  those  which 
merely  percolate  through  the  earth,  without  having  any 
defined  course  in  unknown  channels.  If  the  course  of 
underground  streams  is  defined  and  known,  they  differ 
in  no  respect  from  surface  streams  as  to  the  natural  rights 
of  landowners  and  easements  which  landowners  may  acquire 
in  them  (m),  but  if  water  merely  percolates  through  the 


(/,)  3  Exch.  748  ;  18  L.  J., 
Exch.  305.  Whibmores  (Eden- 
bridge),  Limited  v.  Stanford, 


(1909)  1  Ch.  427;  78  L.  J., 
Ch.  144  ;  99  L.  T.  924. 

(m)  Chascmore  v.  RicJiards, 
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soil  in  unknown  channels,  the  same  rules  of  law  do  not  Chap.  II. 
apply,  and  streams  so  formed  differ  altogether  from  defined  Sect>  2' 
streams  on  the  surface  of  land.  An  endeavour  has  been 
made  to  establish  the  principle  that  if  the  course  of  an 
underground  stream  is  defined  it  matters  not  that  it  is 
unknown,  and  that  the  same  riparian  rights  belong  to  it 
as  if  the  course  were  known.  It  has,  however,  been 
decided  that  the  underground  course  must  be  botl.  L.iow'n 
and  defined  10  sap^^,  ouoL  .i^l.ti  \n).  Rights  to  the 
uninterrupted  flow  of  mere  percolating  streams,  the  course 
of  which  is  undefined  and  unknown,  may  be  granted  by 
one  landowner  to  another  (o),  but  no  such  rights  can  be 
acquired  by  prescription.  That  there  is  no  natural  right 
to  the  uninterrupted  flow  of  such  streams  was  decided  in 
the  case  of  Acton  v.  BlundeU  (p)  ;  but  the  Court  of 
Exchequer  Chamber  in  that  case  expressly  guarded  itself 
from  saying  what  might  be  the  rule  of  law  if  there  had  been 
an  uninterrupted  enjoyment  of  such  stream  for  twenty 
years.  In  the  subsequent  case  of  Chascmorc  v.  Richards  (q) 
the  theory  that  a  right  to  the  uninterrupted  flow  of  such 
streams  can  be  acquired  by  prescription  was  shown  to  be 
contrary  to  the  ordinary  principles  of  law ;  for  White- 
man,  J.,  while  delivering  the  opinion  of  the  judges  to  the 
House  of  Lords,  said  that  any  such  right  against  another 
person,  founded  upon  length  of  enjoyment,  is  supposed  to 
have  originated  in  some  grant ;  but  what  grant  could  be 
presumed  in  the  case  of  percolating  water  depending  upon 
the  quantity  of  rain  falling,  or  the  natural  moisture  of  the 
soil,  and  in  the  absence  of  knowing  to  what  extent,  if  at 

7   II.   L.  ('.  340;    29   L.  J.,  388. 

Exch.  SI.     Wood  v.  Waud,  3  (o)  Whitehead  \.  Parks,  2 

Exch.  748;  is  L. J., Exch. 305.  11.  .V  X.  870;  27  L.  J.,  Kxeh. 

Dickinson  v.  Grand  Junction  L69. 

Canal  Company,!  Exch.  282 ;  (p)  12  -M.  A-  W.  324;    13 

21  L.  3.,  Kxeh".  211.  L.  3.,  Exch.  289. 

(w)  Bradford  Corporations.  (q)  7  11.  L.  C.  3  lit  ;  29  L.  J., 

Ferrand,  ^1902)   2   C'h.  ti;V) ;  Kxch.  8.1. 
71  L.  3.,  Oh.  859;  87  L.  T. 
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all,  the  enjoyment  would  be  affected  by  any  water  perco- 
lating from  one  piece  of  land  to  another  ?  He  added  also, 
that  the  presumption  of  a  grant  only  arises  where  the 
person  against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant ; 
but  how  could  a  man  prevent  or  stop  the  percolation  of 
water?  Lord  Wensleydale  also  stated  that  he  did  not 
thisb  that  the  principle  of  prescription  could  be  applied  to 
the  case.  x*.  .' 

A  right  to  divert  the  water  of  a  stream  from  its  usual 
course  is  an  easement  which  may  be  acquired  by  grant  or 
prescription,  and  this  easement  may  be  acquired  both  in 
natural  and  artificial  streams.  That  the  water  of  natural 
streams  shall  flow  on  uninterruptedly  a  id  without  diver- 
sion is  one  of  the  natural  rights  to  which  all  owners  of 
land  abutting  on  such  streams  are  entitled  ;  but  if  another 
landowner  has  uninterruptedly  diverted  the  water  for 
use  on  his  land,  whether  continuously  or  at  intervals 
— as,  for  instance,  at  particular  times  of  the  year — for 
twenty  years,  an  adverse  easement  entitling  him  to 
continue  such  diversion  may  be  acquired  against  the 
riparian  owners  by  prescription  (r).  Similarly  a  right 
may  be  acquired  to  divert  the  water  of  artificial  streams  ; 
but  it  would  <fceem  from  the  principle  laid  down  in  the 
case  of  Arkwright  v.  Gcll,  above  cited,  that  if  an  artificial 
course  in  which  water  flows  has  been  made  merely  for  a 
temporary  purpose,  no  prescriptive  right  to  divert  the 
water  can  be  acquired  against  the  maker  of  the  course  (s). 

In  like  manner  a  right  may  be  acquired  to  obstruct  the 
water  of  a  stream  from  flowing  in  its  usual  course,  and  to 


(r)  Wright  v.  "Howard,  1 
Sim.  &  St.  190;  1 L.  J.,  Ch.  94. 
Bealey  v.  Shaw,  6  East,  209. 
Mason  v.  Hill,  3  B.  &  Ad. 
304;  1  L.  J.,  N.  S.,  K.  B. 
107.  ^[Stockport    Waterworks 


Company  v.  Potter,  3  H.  &  C. 
300 ;  10  L.  T.  748. 

(s)  Beeston  v.  Weate,  5  E. 
&  B.  986  ;  25  L.  J.,  Q.  B. 
115. 
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pen  it  back  on  to  the  land  of  riparian  proprietors,  if  the     Chap.  II. 

practice  of  obstructing  and  penning  it  back  has  continued      N',;t    ' 

for  twentyyears  uninterruptedly,  and  if  the  servient  owner 
has  been  prejudiced  thereby  (0.  No  right,  however,  to 
obstruct  the  water  of  a  navigable  stream  can  be  acquired 
against  the  public  (it),  because  the  public  cannot  make  a 
Lira  nt. 

A  right  may  also  be  acquired  by  grant  or  by  prescription  Right  to 

,     n  ,i      i       i      c  cause  water 

to  pour  water,  or  to  cause  water  to  now,  over  tlie  land  oi  t(,  tlow  over 

another  person  ;  for  if  a  stream  is  artificially  brought  to  1;iml- 
the  surface  of  land,  and  the  water  is  then  made  to  flow 
over  the  land  of  another  person  without  his  consent,  a 
trespass  is  committed  for  which  the  party  causing  the 
water  to  flow  is  responsible  ;  but  if  the  practice  of  so 
pouring  the  water  over  the  land  has  continued  uninter- 
ruptedly for  twenty  years,  such  user  will  cause  a  presump- 
tion of  grant  to  arise,  and  a  right  to  continue  the  pouring 
of  water  may  be  acquired.  Although  a  right  to  pour  Obligation  to 
water  over  land  may  thus  be  acquired  by  prescription,  the  pouriDg. 
practice  of  pouring  the  water  forms  by  itself  no  conclusive 
evidence  that  the  land  from  which  the  water  is  sent  has 
become  subject  to  the  servitude  of  supplying  water,  and 
that  the  owner  of  that  land  is  bound  to  continue  to  send 
water  to  his  neighbour's  ground  ;  other  and  additional 
circumstances,  however,  may  exist,  which  will  have  the 
effect  of  establishing  such  an  obligation  against  the 
originator  of  the  stream — as,  for  instance,  that  the  stream 
was  originally  intended  to  be  permanent,  or  if  the  supply 
of  water  is  continuous,  that  the  originator  had  permanently 
abandoned  mining  works  from  which  the  stream  arose  and 
from  which  it  continues  naturally  to  flow  (r). 

(t)  Cooper    v.     Barber,     3  ((.   P.    35:3:     L3    L.    T.    71. 

Taunt.  99.  Wright  v.   Williams,  1    M.  <& 

(w)  Vooght   v.  Winch,  2  B.  W.  77;  5  L.  J.,  N.  S.,  Exch. 

&  Aid.  662.  107.     Arkvnight  v.  GeU,  5  M. 

,,-i  Gaved    v.    Martyn,    19  &  W.   203;    8    L  J.,  V  S., 

C    !'...  X.  S.  732;    34   L.  J.,  Exch.  201.    Mason  v.  Shrews- 
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Chap.  II.  That  all  riparian  owners   of   natural   streams  have    a 

Sect.  2.  riparian  right  to  use  the  water  as  it  flows  past  their  land, 
Kffect  of  ap-  so  long  as  they  do  not  infringe  the  natural  rights  of 
flowS^wate?  other  riparian  owners,  and  to  sue  for  disturbance,  is  now 
for  particular  au  established  doctrine  of  law,  but  this  doctrine  was  not 
established  until  comparatively  modern  times ;  and  in  the 
earlier  decisions  of  the  Courts  a  theory  of  a  very  different 
kind  was  advanced,  namely,  that  rights  were  acquired  by 
the  appropriation  of  water,  similar  to  those  rights  which 
have  since  been  held  to  belong  to  all  riparian  proprietors 
of  streams  ex  jure  naturae.  The  earliest  doctrine  on  this 
subject  appears  to  have  been,  that  flowing  water  was  the 
property  of  no  one,  and  that  nobody  had  any  particular- 
right  to  use  it  until  somebody  actually  took  possession  and 
applied  it  to  a  purpose  of  utility — tb*+  by  so  doing  he 
acquired  a  right  to  continue  the  use  of  it  against  all  the 
world,  and  that  his  right  continued  until  he  chose  to 
abandon  his  user  (w).  This  theory  of  title  by  appropria- 
tion was  much  modified  by  various  decisions,  as  the  nature 
of  riparian  rights  was  more  clearly  discerned  (x) ,  and 
ultimately  it  was  determined  that  these  riparian  rights  to 
the  use  and  uninterrupted  flow  of  streams  were  not 
acquired  by  appropriation  at  all,  but  that  they  existed 
and  belonged  to  every  riparian  owner  of  land  ex  jure 
natures,  whether  he  chose  to  make' use  of  them  or  not  (//)• 

bun/  and   Hereford   Railway  Exch.  59  ;  44  L.  J.,  Exch.  52; 

Company,  per  Gockburn,  C.  J.,  33  L.  T.  125)  it  is  shown  that 

L.  R.,  G  Q.  B.  p.  588  ;  40  L.  J.,  though   the   appropriation  of 

Q.  B.  p.  298  ;  25  L.  T.  p.  245.  the  water  of  a  stream  for  a 

(w)  Williams  v.  Moreland,  2  purpose   of    utility   does    not 

B.  &C.  910;  2L.  J.,  K.  B.  191.  create  any  new  right  in  the 

(a-)  Mason  v.  Hill,  5  B.  i\:  appropriator,  yet  that  it  will 

Ad.  1  ;  2  L.  J.,  N.  S.,  K.  B.  have  the  effect  of  increasing 

118.     In  the  case  of  Cocker  v.  the  damages   for  obstruction 

Couyper  (5  Tyr.   103),  Parke,  of   the    stream.      Before    the 

15.,  is  reported  to    have  said  appropriation     the     damages 

that  "  the  doctrine  of  appro-  would  be  merely  nominal. 
priation   lias  been  much    cut  (y)  Sampson  v.  Hoddinott,  1 

down  in  Mason  v.  Hill. "     In  C.  13.,  N.  S.  p.  Oil  ;  26  L.  J., 

Holker  v.   Porritt  (L.  R.,  10  C.  P.  p.  150.     Mason  v.  Hill, 
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When,  however,  this  change  of  theory  first  arose,  it  was     Chap.  II. 

also  held  that  the  effect  of  appropriation   was  to   give      '  ect  L 

the  riparian  owner  a  right  to  sue  for  disturbance,  for  it 
was  conceived  that  he  could  not  sustain  any  damage  by 
loss  of  water  until  he  had  applied  it  to  a  purpose  of 
utility  and  was  disturbed  in  his  user,  for  actual  damage 
was  always  considered  essential  to  support  an  action  on 
the  case  {z).  In  process  of  time,  however,  this  theory 
was  also  abandoned  ;  and  it  appears  now  to  be  established 
that  an  action  will  lie  for  every  disturbance  of  riparian 
rights  without  evidence  of  appropriation  of  the  water  for 
any  purpose  of  utility  whatever,  and  without  even  proof 
of  any  special  damage,  but  simply  on  the  ground  that 
a  legal  right  is  injured  by  the  disturbance,  and  that  that 
is  sufficient  damage  to  s.ipport  the  action  (a).  Appropria- 
tion of  tno  -.-<^ev  of  flowing  streams  **:."  purposes  of  utility 
has  thus  gradually  changed  from  being  con^'dered  a  means 
of  acquiring  important  water  rights  to  being  deemed  of 
importance  only  as  evidence  of  damage  and  a  measuie  ^" 
damages  to  be  recovered. 

Appropriation  of  water  which  flows  into  a  well  through  Appropriation 
the  surrounding  soil  gives  no  right  to  the  owner  ot  the  wen, 
well  that  the  soil  shall  not  be  drained  by  the  operations  of 
owners  of  adjoining  land  in  their  own  ground — nor  even 
that  the  water  already  collected  in  the  well  shall  not  be 
drawn  away  by  their  workings.  That  there  is  no  natural 
right,  and  that  no  prescriptive  right  can  be  acquired  to  the 
uninterrupted  flow  of  underground  water  which  percolates 
through  the  soil  in  undefined  or  unknown  channels,  has 
been  already  shown  ;  and  the  act  of  digging  a  well  to 
receive  such  water  cannot  confer  any  right  upon  the  owner 
of  the  well  to  the  exclusive  use  of  water  percolating  through 
the  surrounding    soil.     As  long,  however,  as  the  water 

5  B  &  Ad.  1  ;  2  L.  J.,  N.  S.,  v.  Howard,  1  Sim.  &  St.  L90  ; 

K.B.118.  lL.J.,Ch.94. 

(z)  See    judgment    of    Sir  (a)  See  post,   Chapter   1\  .. 

John  Leach,  V.-C,  in  Wright  p.  441. 
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Chap,  II.     remains  in  the  well  it  is  the  property  of  the  owner  of  the 

^ect-  well,  but  it  remains  his  only  so  long  as  it  continues  in  his 

possession  ;  and  he  cannot  maintain  an  action  against  any 

person  who,  by  the  exercise  of  a  lawful  act  in  his  own  soil, 

causes  the  water  to  escape  from  his  custody  (b). 

Purity  of  With  regard  to  the  next  class  of  easements  in  water — 

namely,  those  which  relate  to  purity  of  water — it  has  been 
pointed  out  that  all  riparian  owners  have  a  natural  right 
that  the  water  of  natural  streams  shall  be  suffered  to  re- 
main in  its  naturally  pure  state.  There  is  no  such  natural 
right  in  connection  with  artificial  streams,  but  it  is  obvious 
that  there  is  much  difference  between  injuries  from  inter- 
ruption of  the  flow  of  water  and  injuries  from  pollution 
of  water  ;  for  interruption  of  the  flow  of  water  may  arise 
from  the  exercise  of  a  la^ul  act  by  a  person  on  his  own 
soil,  but  pollution,  0f  the  water  of  a  stream  involves  a 
nuisance  on  trie  land  of  the  receiver,  and  a  trespass  by 
the  seeding  0f  impure  matter  on  to  his  soil.  The  cases 
are,  therefore,  not  analogous,  and  consequently  the  law  is 
not  identical. 

Eight  by  ap-       No  right  to  have  the  water  of  an  artificial  stream  un- 

propriation  to  intei       tecl  can  be  aCqUired  by  mere  appropriation  of  the 
puiity  oi  Jirti-  -i-  . 

ficial  streams,  water,  and  no  action  for  interruption   can  be   maintained 

against  the  originator  of  the  stream,  nor  against  persons 

through  whose  land  the  water  flows,  unless  a  right  to  the 

uninterrupted  flow  has  been   acquired  ;  but  it  was  said 

in  Wood  v.  Waad  (c),  that  if  either  the  originator  of  an 

artificial  stream,  or  other  persons,  polluted  the  waters   so 

as  to  be  injurious  to  a  landowner  below,  the  case  would  be 

(b)  Chasemore  v.  Richards,  Johnson,   29  L.  J.,  M.  C.   93. 

7  H.  L.  C.  349  ;  29  L.  J.,  Exch.  Ballacorkish  Mining  Company 

81.     Corporation  of  Bradford  v. Dumbell  (or  Harrison),~L.Tt., 

v.  Pickles,  (1895)  A.  C.  587  ;  5  P.  C.  49  ;  43  L.  J.,  P.  C.  19  ; 

64  L.  J.,  Ch.  759 ;  71  L.  T.  29  L.  T.  658. 

793.      Acton  v.  Blunddl,  12  (c)  3  Exch.  p.  779  ;  18  L.  J., 

M.  &  W.  324  ;  13  L.  J.,  Exch.  Exch.  p.  314. 
289.     Neic  River  Company  v. 
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different.     From  tliis    passage    in    the  judgment  of  the     Chap.  IL 
Court,  it  would  appear  that  mere  appropriation    of  the 


water  of  an   artificial   stream   for    a   purpose   "I"  utility   i:-> 

sufficient  to  confer  a  right  on  the  appropriator,  that   the 

water  shall  not  he  polluted  to  his  detriment  by  any  person 

who   has  not  acquired  a  right  to  pollute  it ;  the  point, 

however,  is  not  free  from  doubt,  and  the  case  of  Whaley  v.  "  ' ""'.'/  v- 

Laing. 
Lain;/  (d)  should  he  noticed  as  bearing  on  the  subject.     In 

that  case,  which  was  taken  to  the  Exchequer  Chamber, 
where  the  judges  were  divided  in  opinion,  it  appeared 
that  a  canal  had  been  formed  through  land  belonging  to 
one  Anderton,  and  the  plaintiff,  who  had  mines  under 
Anderton's  land,  obtained  permission  from  him,  and  from 
the  canal  company,  to  make  a  cut  through  the  land  to  the 
canal,  for  the  purpose  of  taking  water  from  the  canal  to 
supply  his  engines.  Chemical  works  were  afterwards 
erected  by  the  defendants  on  land  leased  from  Anderton 
higher  up  the  canal,  and  they  commenced  pouring  muriatic 
acid  into  the  canal,  which  mixed  with  the  water  and  passed 
from  the  canal  to  the  plaintiff's  boilers,  which  were  conse- 
quently injured.  The  defendants  had  no  right  under 
their  lease  or  otherwise  to  pour  the  muriatic  acid  into  the 
canal,  and  were  therefore,  as  regards  the  canal  company, 
guilty  of  a  trespass.  The  question  was,  whether  the 
plaintiff,  as  he  had  no  legal  right  to  the  water,  but  merely 
a  licence  to  use  it,  could  sue  the  defendants  for  the  damage. 
The  form  of  the  declaration  caused  considerable  difficulty 
in  determining  the  right  of  the  plaintiff  to  maintain  the 
action,  but,  npart  from  the  question  of  pleading,  the  judges 
m  o  -iwciie  Court  of  Exchequer  were  unanimous  in  determining 
that  the  plaintiff  was  entitled  to  succeed.  During  the 
argument,  Martin,  B.,  said  that  the  sole  question  was, 
whether  the  plaintiff  had  a  sufficient  right  to  sustain 
the  action  against  a  stranger  and   a  wrong-doer,  and  he 

(d)  2  H.  &  N.  176  ;  26  L  J.,      WatenoorksCompanyy.Pi 
Exch.  327  :  3  H.  &  N. 675 ;  27      per  BramweU,  B.,  3  II.  <S  C. 
L.  7.,  Exch.  422.     Stockport      300;   LOL.  T.  748. 
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Chap.  II.     thought  lie  had,  because  he  was  in  actual  possession  of  the 
860  flow  of  water.     Bramwell,  B.,  however,  thought  that  there 

was  only  a  right  or  licence  to  take  the  water  from  time  to 
time,  when  the  plaintiff  wanted  it ;  that  he  had  not  any  legal 
right  to  the  flow  of  the  water  in  its  accustomed  manner ; 
and  that  as  the  water  was  polluted  when  he  took  it,  he 
had  never  heen  in  possession  of  any  right  to  it  otherwise 
than  in  a  polluted  state.  The  judgment  was  in  favour  of 
the  plaintiff,  on  the  ground  that  the  plaintiff  had,  by 
permission  of  the  owners  of  the  canal,  got  possession  of  a 
certain  quantity  of  water  in  his  cistern,  which  water  he 
was  entitled  to  pump  up  from  the  cistern,  as  he  would 
have  been  entitled  to  use  it  if  he  had  taken  it  up  in  a 
bucket ;  that  upon  emptying  his  cistern  other  water  flowed 
in  from  the  canal  to  supply  its  place,  and  that  in  conse- 
quence of  the  defendant's  act,  foul  water  flowed  to  the 
cistern,  and  that  act,  being  without  justification  as  to  the 
defendant,  gave  the  plaintiff  a  cause  of  action.  It  was 
particularly  said  in  the  judgment,  that  the  Court  gave  no 
opinion  whether  the  plaintiff  had  any  possessory  title  to 
the  water  in  the  canal,  so  that  if  the  defendants  had 
stopped  its  flow  to  the  plaintiff,  or  if  the  plaintiff  had,  in 
order  to  get  at  the  water,  to  go  to  the  canal  with  a  bucket, 
and  had  drawn  it  foul  from  the  canal,  an  action  could 
have  been  maintained  ;  but  that  the  judgment  proceeded 
on  the  ground  that  the  defendants  caused  foul  water  to 
flow  on  the  plaintiff's  premises  without  right  to  do  so.  In 
the  Exchequer  Chamber  six  judgments  were  delivered  by 
♦be  respective  judges,  and  much  diffr^uee  of  opinion 
pre  f'led,  but-  this  vtflff  ziiriuu^jible  mainly  to  the  foir^f 
the  declaration.  Willes  and  Crowder,  JJ.,  thought  the 
judgment  of  the  Court  below  should  be  affirmed,  on  the 
ground  that  the  plaintiff  was  in  possession,  and  the  defen- 
dant was  a  wrong-doer.  Crompton  and  Erie,  JJ.,  thought 
that  the  declaration  indirectly  claimed  a  right  to  the  flow 
of  water,  and,  not  being  supported  by  the  evidence  of  any 
legal  right,  the    plaintiff  could   not   recover ;  but   they 
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added,  that  thev  did  not  say  that  an  action  might  not  lie     '  !';il'-  "• 

SeH     '2. 

if  a  man  had  permission  from  the  owner  of  a  pond  to  get  - 
water  for  his  cattle,  and  if  a  stranger,  knowing  the  probahle 
and  natural  effect  of  his  act,  poisoned  the  water  so  thai 
the  cattle  were  injured, — that  probably  in  such  a  case  an 
action  would  lie,  but  that  the  right  of  action  would  be 
founded,  not  on  the  title  or  right  to  the  water,  but  on  the 
injury  to  the  property  of  the  plaintiff.  Williams,  •)., 
thought  the  declaration  was  bad  in  substance,  and  that 
judgment  should  be  arrested,  but  that  the  plaintiff  was 
entitled  to  the  verdict.  He  agreed  with  the  Barons  of  the 
Exchequer  that  no  right  to  the  water  was  intended  to  be 
claimed  by  the  declaration,  but  that  it  merely  meant  that 
the  defendants  had  no  right  to  foul  the  water ;  but  even  if 
that  were  so  the  declaration  should  also  have  shown  that 
the  plaintiff  was  not  a  wrong-doer  in  taking  the  water, 
for  that  if  he  was  a  wrong-doer  he  would  have  no  cause 
of  action.  Wightman,  J.,  thought  the  defendants  were 
entitled  to  judgment,  for  that  the  plaintiff  had  no  legal 
right  to  the  water,  and  that  as  against  him  they  could  not 
be  considered  wrong-doers.  Laying  aside,  therefore,  the 
questions  which  arose  from  the  form  of  the  declaration,  it 
will  be  seen  that  the  majority  of  the  judges  in  the  Ex- 
chequer Chamber  approved  of  the  decision  of  the  Court 
below. 

The  decision  of  Kindersley,  V.-C,  in  the  case  of  Wood  Wood  v. 
v.  Sut'-liji'c  (c),  is  somewhat  at  variance  with  the  doctrine  /v"v/'';'- 
that  a  right  of  action  for  pollution  of  the  water  of  an 
artificial  stream:  may  be  acquired  merely  by  appropriating 
•me  water,  and  applying  it  to  a  purpose  of  utility.  The 
bill  was  filed  for  the  purpose  of  obtaining  an  injunction 
to  restrain  pollution  of  the  water  of  an  artificial  stream  ; 
and  the  plaintiffs  claimed  a  right  to  purity  of  water  by 
prescription,  by  reason  of  twenty  years'  enjoyment :  the 
Vice-Chancellor  said  that  there  is  no  doubt  that  a  person 

0)  2  Sim.,  N.  S.  163  ;  21  L.  J.,  Ch.  253. 

E.  A    A 
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Chap.  TI.     establishing  works  on  a  stream  may,  by  long  user  of  the 

eci  2' water  of  that  stream,  although  he  has  no  proprietorship  of 

the  river  or  the  water,  acquire  a  right  such  as  that  which 
the  plaintiffs  insisted  they  had,  and  that  not  only  may  a 
person  acquire  such  a  right,  but  that  a  right  may  also  be 
acquired  to  pollute  water  of  an  artificial  or  other  stream 
by  prescription.     This  report  would  lead  a  reader  to  infer 
that  no  right  to  purity  of  water  could  be  acquired  by  mere 
appropriation,  but  that  twenty  years'    enjoyment  of  pure 
water   was  necessary  before   the   right  could  be   gained  ; 
and,  also,  that  no  right  to  pollute  could  be  gained  except 
by  user  for  twenty  years.     Why  should  twenty  years'  user 
of  the  water  in  a  pure  state  be  requisite  to  give  a  cause  of 
action  ?     Such  user  is  requisite  to  raise  a  presumption  of 
a  grant,  but  no  grant  of  a  right  to  have  the  water  pure 
could  be  presumed  in  this  case,  as  the  party  polluting  was 
simply  a  stranger  who  had  nothing  to  grant ;  and  if  the 
right  could   not  be   gained  by  mere   appropriation,  this 
difficulty  arises,  that  during  the  twenty  years,  although  a 
person  fouling  the  water  had  no  right  to  pollute  it,  yet 
that  the   person  injured    had  no    remedy    against    him, 
because  he  had  no  right  that  the  water  should  remain 
pure,  and  the  wrongful  pollution  might  consequently  be 
continued  with  impunity.     The  passage  above  referred  to 
in  the  case  of  Wood  v.  Wand,  and  the  judgments  in  the 
case  of  Whaley  v.  Laing,  seem  to  establish  that  the  injured 
party  would  have  a  right  to  sue ;    the  reason,  however, 
given  in  the  judgment  of  the  lower  Court  in  the  latter 
case  why   he    would   be    entitled  to    sue    can   hardly  be 
considered  satisfactory,  whereas  Marti  i,  li.,  expressed  an 
opinion  of  a  more  satisfactory -Imiure  during  the  argument 
— namely,  that  the  injured  person  would  have  a  sufficient 
right  to  purity  of  the  water  to  sustain  an  action  for  pollu- 
tion against  a  stranger  and  a  wrong-doer,  for  the  simple 
reason  thai  he  was  in  actual  j)ossessio7i  ofthefloiv  of  water  at 
the  time  the  pollution  was  first  caused  ;  or,  in  other  words, 
that  he  had  acquired  a  possessory  title  by  appropriation,. 
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and  that  though  such  appropriation  would  not  confer  any     '  ,|:M'-  !'■ 

right  that  the  water  should  not  be  diverted  or  obstructed 

by  the  lawful  act  of  another  person  on  his  own  soil,  yet 

that  it  was  sufficient  to  confer  a  right  that  an  injurious  act 

should  not  be  committed  to  his  detriment  by  a  man  who 

possessed  qo  Legal  justification  for  the  commission  of  the 

injury.     To  put   the  question  shortly,  it  is  this: — Their 

are  two  persons  having  works  near  a  stream,  but  neither 

having  anyrighi  to  the  water;  the  lower  person  takes  the 

water  to  his  works,  and  requires  it  pure  ;  the  upper  person 

wants  to  get  rid  of  polluting  matter  from  his  works,  and 

pours  it  into  the  stream,  to  the  injury  of  the  former :  can 

the  injured  person  sue  the  other  ?    It  would  seem  that  he 

can,  though  he  could  not  sue  for  diversion  of  the  stream. 

A  right  to  pollute  water,  whether  of  an  artificial  or  of  Acquisition  of 
a  natural  stream,  may  be  acquired  by  grant,  express  or  jjj^gjjj 
implied,  or  by  prescription.  Such  a  right  is  gained  by 
prescription  if  the  pollution  has  been  continued,  and  if  the 
stream  has  been  prejudicially  affected  to  the  detriment  of 
a  person  against  whom  the  right  is  claimed  for  the  full 
period  of  twenty  years,  provided  the  latter  has  submitted 
to  the  injury  during  that  period  (/). 

It  frequently  happens  that  pollution  of  water  of  streams  Pollution 
is  for  a  considerable  time  imperceptible,  or  that,  at  all  Failual.'-V 
events,  the  detriment  sustained  by  riparian  proprietors  is 
so  slight  that  it  is  not,  on  account  of  the  actual  injury, 
worth  consideration,  or  that  the  damage  is  too  trifling 
for  the  Courts  to  recognise,  and  that  the  pollution  then 
gradually  increases  till  at  length  it  becomes  a  serious 
nuisance  and  causes  substantial  injury.  This  has  occurred 
when  the  drainage  of  towns  has  been  made  to  flow  into  a 
watercourse  or  river — when  a  town,  small  at  first,  produced 

(/')   Wright   v.    Williams,  1  305.   Wood  v.  Suteliffe,  2  Sim., 

M.  &   \Y.  77;  5   I..  •!..  X.  S.,  X.  S.  L63 ;  i'l    I..  J.,  Ch.  253. 

Exch.    L07.     Wood  \.   Waud,  Murgatroid  v.  Bobinson,  7   E. 

3  Exch.  7  is  ;   is  L  .1.,  Exch.  <&  B.  39]  ;  26  L.J.,Q.  B.  233. 
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chap.  II.  sewage  small  in  quantity,  which  caused  little  or  no  injury, 
but  by  gradually  increasing  in  size,  by  the  addition  of 
new  streets  and  houses,  has  at  length  produced  an  increased 
amount  of  sewage,  which  has  rendered  the  stream  little 
better  than  a  common  sewer,  and  then  the  riparian 
owners  have  found  themselves  totally  deprived  of  the  use 
of  water  they  had  formerly  used  in  a  pure  state.  If  in 
such  case  the  drainage  into  the  stream  has  continued 
more  than  twenty  years,  though  the  foulness  of  the  water 
has  been  perceptible  or  injurious  for  less  than  that  period, 
questions  have  arisen  whether  any  right  had  been  acquired 
to  pollute  the  water,  and,  if  a  right  had  been  gained  by 
prescription,  as  to  the  extent  of  the  right  and  the  amount 
of  injury  to  which  the  riparian  proprietors  were  bound  to 
submit.  The  latter  question  belongs  to  a  subsequent  part 
of  this  work,  when  the  extent  of  easements  will  be  con- 
sidered ;  but  here  it  may  be  remarked,  that  it  is  a  matter 
of  doubt  whether  any  right  to  pollute  the  water  can  be 
acquired  by  such  user,  and  if  it  can,  whether  the  right  is 
not  an  individual  right,  attaching  to  respective  houses 
and  buildings,  and  not  a  public  right  of  the  town  what- 
ever its  size  may  become.  Goldsmid  v.  Tunbridge  Wells 
Improvement  Commissioners  {[)),  and  Attorney-General  v. 
Acton  Local  Board  (h),  were  cases  of  this  kind.  In  the 
Improvement  former  it  appeared  that  a  brook  flows  near  the  town  of 
sioners.  Tunbridge  Wells,  and  that   an  Act  of  Parliament  was 

passed  to  enable  the  defendants  to  drain  the  town  and 
make  sewers,  and  to  turn  any  drain  or  sewer  into  any 
common  ditch  or  watercourse  ;  that  Tunbridge  Wells  had 
of  late  years  before  the  suit  greatly  increased  in  extent, 
and  at  the  time  of  the  suit  was  still  increasing ;  that  the 
drainage  of  the  town  had  been  much  improved,  and  that 
a  considerable  increase  of  sewage  had  been  carried  into 
the  drains  and  thence  to  the  brook,  and  that  the  water 


Goldsmid  v 

Tunbridge 

Wells 


(g)  L.  R.,  1  Eq.  161 ;  35 
L.  J.,  Ch.  88 ;  13  L.  T.  352  : 
L.  R.,lCh.349;35L.J.,Ch. 


382  ;  14  L.  T.  154. 

(h)  22Ch.D.  221;  52  L.  J., 
Ch.  108 ;  47  L.  T.  510. 


WATER. 


357 


of  the  brook,  which  was  formerly  "pure  and  suitable  for    Cgjg  2  • 
drinking  and  household  purposes,  was  no  longer  fit   to  - 
drink  or  for  domestic  use  on  account  of  the  pollution.     The 
plaintiff  was  a  riparian  proprietor.     In  delivering  judg- 
ment in  the  cause,  the  Master  of  the  Rolls  said :   "  The 
evidence  rather  points  to  something  like  this,  that  the 
thing  has  been  going  on  for  such  a  number  of  years  that 
it  would  be  too  late  to  complain  of  it  now;  in  fact,  one 
witness  says  it  has  been  going  on  for  fifty  years — several 
say  it  has  been  going  on  for  twenty  years.     I  have  no 
doubt  it  has  been  extending  for  some  time,  and  that  it  has 
been  perceptible  to  some  extent  for  some  time,  at  all 
events  from  1846"  (the  case  was  argued  in  1865)— "  as 
soon  as  the  first  local  Act  came  into  operation.     And  it  is 
to  be  observed  that  the  amount  of  the  sewage  will  show  its 
influence  in  the  direct  proportion  to  the  quantity  that  is 
sent  forth  on  a  greater  extent  of  country;  that  is  to  say, 
a  certain  amount  of  sewage  may  produce  injurious  effects 
gradually  diminishing  for  a  mile,  and  a  greater  amount  of 
sewage  may  produce  greater  injurious  effects  which  may 
extend  for  two  miles ;   but  I  do  not  doubt  that  there  is 
some  point  at  which  probably,  with  almost  any  amount  of 
sewage,  the   stream   would    be   ultimately    comparatively 
pure,  and  that   it  is  only  a  question  of  degree.  ...  It 
is  important  to  observe  what  the  position  of  a  gentleman 
in  the  situation  of  the  plaintiff  is.     If  he  comes  to  the 
Court  and  complains  very  early,  then  the  evidence  is,  that 
'  it  is  not  perceptible  ' — '  it  is  wholly  inappreciable  ' — and 
you  get  evidence  after  evidence  for  the  defendants  (the 
pollution  being  slight  and  perhaps  only  observable  at  some 
times  and  on  some  occasions),  saying,  '  You  have  no  proof 
at  all  that  there  is  any  appreciable  pollution,  and  you  must 
wait  until  it  becomes  a  nuisance.'     Then  he  waits  live  or 
six  years,  until  it  is  obvious  to  everybody's  sense  that  the 
pollution  is  considerable,  and  then  you  say,  'You  have 
come  too  late  :   you  have  allowed  this  to  go  on  tor  twenty 
years,    and   we    have    acquired    an    easement    over    your 
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i  hip.  II.  property,  and  a  right  of  pouring  the  sewage  into  it.'  My 
-  opinion  is,  that  any  person  who  has  a  watercourse  flowing 
through  his  land,  and  sewage  which  is  perceptible  is 
brought  into  that  watercourse,  has  a  right  to  come  here 
to  stop  it ;  and  that  when  the  pollution  is  increasing  and 
gradually  increasing  from  time  to  time,  by  the  additional 
quantity  of  sewage  poured  into  it,  the  persons  who  allowed 
the  polluted  matter  to  flow  into  the  stream  are  not  at 
liberty  to  claim  any  right  or  prescription  against  him." 
On  appeal,  Turner,  L.  J.,  with  the  concurrence  of  Knight 
Bruce,  L.  J.,  said:  "In  the  course  of  the  argument  upon 
these  points,  it  was  suggested  on  the  part  of  the  plaintiff, 
that  unless  the  Court  interposed,  a  prescriptive  right  to 
discharge  the  sewage  into  the  stream,  to  the  prejudice  of 
the  plaintiff's  estate,  might  be  acquired  by  the  defendants ; 
to  which  it  was  answered  on  the  part  of  the  defendants 
that  such  prescriptive  right,  if  it  could  at  all  be  acquired, 
had  been  already  acquired  by  them.  It  will  be  convenient, 
therefore,  first  to  dispose  of  this  point,  and  I  am  of  opinion 
that  the  defendants  have  not  acquired  any  such  prescrip- 
tive right.  I  assume,  but  without  meaning  to  give  any 
opinion  upon  the  point,  that  such  a  right  might  well  be 
acquired  ;  but  then  I  think  that  it  could  be  acquired  only 
by  a  continuance  of  the  discharge  of  the  sewage  prejudi- 
cially affecting  the  estate,  at  least  to  some  extent,  for  the 
period  of  twenty  years,  and  I  think  that  the  evidence 
sufficiently  shows  that  the  discharge  has  not  prejudicially 
affected  the  estate  for  so  long  a  period."  If,  therefore,  a 
right  to  pollute  a  stream  can  be  acquired  by  prescription 
when  the  pollution  is  at  first  slight  and  imperceptible,  but 
gradually  increases,  it  would  seem  that  the  prescriptive 
period  would  begin  to  run  when  the  pollution  was  first 
perceptible  and  prejudicially  affected  the  servient  estate — 
or,  in  other  words,  when  the  servient  owner  first  became 
conscious  of  the  injury,  and  had  an  opportunity  of  resisting 
the  user  by  suit  or  action. 

The  case  of  increasing  pollution  of  water  is  somewhat 


WATER.  ■>r,\) 

analogous  to  the  increase   of  the   boughs  of  trees  in  a  Chap.  II. 

.  Sect   - 
boundary  hedge  which  overhang  a  neighbour's  land,  and 


the  roots  of  which  penetrate  into  his  soil.  If  that  has 
been  going  on  for  twenty  years,  is  any  right  acquired  by 
the  owner  of  the  trees  to  have  the  branches  overhang,  and 
the  roots  penetrate  into  the  neighbouring  land  ?  It  has 
been  decided  by  the  House  of  Lords  that  no  such  right  is 
acquired,  for  the  trees  grow  from  time  to  time,  and  their 
state  each  }Tear  is  different  from  what  it  was  the  year 
before;  the  tree  of  to-da}'  is  not  in  the  condition  it  was 
twenty  years  ago,  and  it  would  be  idle  to  suggest  that  the 
right  gained  at  any  time  was  a  right  to  have  the  tree  in 
the  condition  it  was  twenty  years  before,  and  that  it  was 
open  to  the  adjoining  owner  to  put  back  the  tree  into  that 
condition,  for  how  could  that  condition  be  known,  and  how 
could  it  be  done  ?  (I)  So  with  increasing  pollution  of 
water,  how  could  the  pollution  of  twenty  years  ago  be 
determined,  and  the  excess  cut  off? 

The  third  and  last  class  of  easements  which  can  be  Right  to  take 
,    .  •    i  ,  ,1  r  water  for  use. 

acquired  in  water  are   rights    to  take  water  tor  use    or 

consumption,  which  right  may  be  exerciseable  either  in 
the  land  of  the  person  entitled  to  the  right,  or  in  the  land 
of  someone  else. 

If  a  stream  is  natural,  it  has  been  explained  that  all 
riparian  owners  have  a  natural  right  to  use  the  water  as 
it  flows  by  their  land,  and  that  they  may  take  water  from 
the  stream  for  consumption  on  their  riparian  estates,  pro-  . 
vided  they  do  not  cause  sensible  injury  to  other  riparian 
proprietors.  But  besides  this  natural  right  a  more  exten- 
sive right — namely,  a  right  to  take  and  consume  or  to 
discharge  elsewhere  than  into  its  own  stream,  the  water" 
of  a  natural  stream — may  be  acquired  by  user  for  twenty 
years,  and  this  right  need  not  be  limited  by  the  obligation 
attached  to  the  natural  right  not  to  cause  sensible  injury 

(i)   f.cmmon  v.  Well,  (1895)  A.  C.  1  ;  64  L.  J..  Ch.  205  :   71 
L.  T.  647. 
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prescription. 


to  other  riparian  proprietors.  There  is  no  natural  right  to 
take  water  from  artificial  streams,  and  no  riparian  owner 
has  a  right,  until  he  has  used  the  water  for  twenty  years, 
to  require  riparian  owners  higher  up  the  stream  to  permit 
the  water  to  flow  down  to  him  in  its  accustomed  manner 
for  his  use ;  but  instead  of  a  natural  right  to  take  the 
water  of  artificial  streams  for  use,  riparian  owners  have  a 
proprietary  right  to  take  it  while  it  remains  on  their  land, 
and  riparian  owners  lower  down  the  stream,  until  they 
have  acquired  an  easement,  cannot  prevent  their  so  doing, 
even  though  the  whole  of  the  water  be  consumed.  Thus, 
in  Wood  v.  Waud(j),  it  was  said  :  "  The  proprietor  of  the 
land  through  which  the  Bowling  Sough  flows  has  no  right 
to  insist  on  the  colliery  owners  causing  all  the  water  from 
their  works  to  flow  through  their  land.  These  owners 
merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  water  into  the  sough,  and  cannot  be  considered  as 
giving  it  to  one  more  than  another  of  the  proprietors  of 
the  land  through  which  that  sough  is  constructed :  each 
may  take  and  use  what  passes  through  his  land,  and  the 
proprietor  of  the  land  has  no  right  to  any  part  of  that 
water  until  it  has  reached  his  own  land  ;  he  has  no  right 
to  compel  the  owners  above  to  permit  the  water  to  flow 
through  their  land  for  his  benefit,  and  consequently  he  has 
no  right  of  action  if  they  refuse  to  do  so." 

A  right  to  take  water  for  use  to  any  extent,  either  from 
a  natural  or  artificial  stream  or  from  a  pool  of  water  or  a 
well  situate  wholly  in  another  person's  land,  may  be 
acquired  by  grant,  express  or  implied,  or  by  prescrip- 
tion ;  and  it  will  be  noticed  that  the  use  of  water  is  one 
of  the  classes  of  easements  expressly  mentioned  in  the 
Prescription  Act  as  being  capable  of  acquisition  under 
that  statute  (A). 

j)  3  Exch.  p.  779  ;  18  L.  J.,  right    to    take    water   in   the 

Exch.  p.  .'514.  land  of  another  person  is  an 

(k)  It  has  been  pointed  out  easement,  and  nol  a  profit  a 

in   a  preceding   page   that  a  prendre;  ante, -p.  9. 
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Chap.  11. 

WAYS. 

Bights  of  way — that  is,  private  rights  of  way,  for  they  Waj 
alone  are  easements — may  be  acquired  by  grant,  express  or  ac 
implied,  or  by  prescription,  this  class  of  easements  being 
expressly  provided  for  in  the  Prescription  Act;  but  » 
private  right  of  way  can  in  no  case  be  acquired  1>\ 
dedication,  whether  it  be  designed  for  the  use  of  an 
individual  or  of  a  body  of  persons  —  as  the  occupants 
of  a  street  or  the  inhabitants  of  a  parish.  The  public 
alone  can  take  a  right  of  way  by  dedication  (I)  ;  inhabi- 
tants of  a  parish  or  any  other  body  of  persons  must  take 
by  grant  actual  or  presumed  (m),  or  possibly  by  custom. 

Many  questions  relative  to  grants  of  rights  of  way  have  Grai 
arisen  in  consequence  of  vendors  of  land  using  in  their 
deeds  of  conveyance  general  words  only  with  reference  to 
easements  intended  to  be  granted,  such  as  the  word 
"  appurtenances,"  or  the  phrase  "  with  the  ways  and  other 
easements  used  and  enjoyed  with  the  land."  It  is  obvious 
that  if  rights  of  way  are  strictly  appurtenant  to  land  which 
is  being  conveyed — that  is,  if  the}'  are  rights  which  the 
vendor  is  entitled  to  enjoy  in  the  land  of  another  person — 
they  are  not  newly  created  rights  when  they  are  assigned 
to  the  purchaser,  but  pass  to  him  as  a  part  of  the  land 
purchased:  but  that  if  the  vendor  has  been  in  the  habit 
of  using  a  way  ever  a  part  of  his  own  ground  which  he  is 
not  selling,  the  way,  if  any  right  thereto  is  given  to  the 
purchaser,  is  an  easement  newly  created  by  the  deed  of 
conveyance,  for  it  was  not  an  easement  before  severance 
of  the  property.  These  cases  are  essentially  different, 
and  it  has  been  shown  that,  with  reference  to  grants 
of  ways  or  other  easements  by  general  words,  different 
forms  of  words  will  pass  a  way  strictly  appurtenant  from 

[ttorney  -  General      v.         (to)   Vestry  of  Bermondsey 

Esher     Linoleum      <J<>iiii><niii,  v.  Broion,   I..   R.,  1    Eq.  204  ; 

(11)01  i   -1  Ch.  G17  ;  7<)   I..  .1'..  35  Beav.  226;    L3  L.  T.  574. 
Ch.  808;  85  L  T.   II  I. 
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<a?f'  ',  those  which  are  requisite  to  puss  or  newly  grant  a 
way  which  the  vendor  has  heen  in  the  habit  of  using 
during  the  unity  of  ownership.  This  matter  has  already 
been  dealt  with  at  length  when  the  subject  of  grants 
was  under  consideration,  and  it  is  therefore  only  neces- 
sary here  to  call  attention  to  what  has  been  already 
said  (a). 

Granl  of  ways      A  matter  of  some  importance  to  be  considered  in  con- 
plans  nection  with  grants  of  rights  of  way  is  the  effect  of  plans 

which  show  roads  either  made  or  intended  to  be  made, 
annexed  to  conveyances  or  leases  of  land,  or  exhibited  at 
the  time  of  a  sale,  and  which  may  in  the  latter  case  operate 
as  an  inducement  to  a  person  to  buy  the  land.  Of  course, 
if  the  roads  are  marked  on  the  plan  as  being  over  the 
property  of  a  person  other  than  the  vendor,  if  there  is  no 
road  really  there,  or  no  right  of  way  over  the  road,  the 
exhibition  of  the  plan  could  have  no  effect  whatever  in  the 
creation  of  a  right  of  way — the  only  result  being  possibly 
a  right  of  action  by  the  purchaser,  if  he  was  deceived, 
against  the  vendor  for  the  misrepresentation.  But  if  the 
soil,  where  the  road  is  represented  in  the  plan,  is  the 
property  of  the  vendor,  a  very  different  question  arises — 
viz.,  whether  the  purchaser  would  not  become  entitled  to 
a  right  of  way  over  the  land  marked  as  a  road  in  the  plan. 
If  the  plan  should  be  expressly  referred  to  in  the  deed  of 
conveyance,  and  in  fact  be  embodied  in  the  deed  by 
reference,  though  the  way  might  not  be  otherwise  referred 
to,  the  deed  and  the  plan  together  might  possibly  operate 
as  a  grant  of  a  right  of  way  (o),  or  the  vendor  might  be 
estopped  from   denying  the    easement ;  but   if  the  plan 

(n)  See  ante,  pp.  L45 — 156.  out  road  on  a  building  estate, 

(o)  Whitehouse    v.     Hugh,  but  the  plan  annexed  to  the 

(1906)  1  Ch.  253;   75   L.  J.,  deed    of    conveyance    merely 

( '!,.  1.V1  ;  94  L.  T.  333  :  (1906)  showed  a  blank  space  where 

2   Ch.    283;    75    L   J.,   Ch.  the  road  was,  not  marked  as  a 

1)77;   95    L.   T.    177).      In    this  road. 
case  there  was  a  roughlv  laid- 
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should  be  merely  exhibited  at  the  sale,  and  there  should     (  ,i;1i'   "• 

Sect .  2. 
be  no  reference  to  it  in  the  conveyance,  it  is  difficult  to 


see  by  what  precise  means  the  purchaser  could  become 
entitled  to  a  right ;  and  the  probability  is  that  the 
purchaser  would  acquire  no  right  to  a  way  at  all,  but 
possibly  he  could  sue  the  vendor  for  damages.  In  the  case 
of  Glare  v.  Harding  (p),  Pollock,  C.  B.,  appears  to  have 
expressed  an  opinion  that  the  mere  exhibition  of  apian  at 
a  sale  showing  a  road  would  have  the  effect  of  entitling  a 
purchaser  to  a  right  of  way,  but  it  was  not  necessaiy  to 
determine  this  for  the  purpose  of  deciding  the  case,  and  it 
was  intimated  that  the  other  judges  did  not  entertain  the 
same  view.  If,  however,  in  addition  to  the  plan,  roads 
and  ways  corresponding  with  those  shown  in  the  plan  are 
mentioned  in  the  deed  of  conveyance,  though  there  may 
be  no  grant  of  them  in  terms,  there  is  no  doubt  but  that 
the  deed  and  the  plan  together  may  operate  as  a  grant  of 
a  right  of  way,  even  though  there  are  no  roads  made  in 
the  places  shown  in  the  plans  (q). 

Rights  of  way  of  necessity  are  acquired  by  implied  grant.  Ways  of 
A  grant  of  a  way  of  necessity  is  presumed  to  have  been  uecess'1  1- 
made  whenever  land  has  been  sold  which  is  inaccessible 
except  by  passing  over  the  adjoining  land  of  the  grantor 
or  by  committing  a  trespass  upon  the  land  of  another 
person,  or  when  an  owner  of  land  sells  a  portion  and 
reserves  a  part  which  is  inaccessible  except  bypassing  over 
the  land  sold.  This  species  of  right  has  been  recognised 
from  very  early  times,  and  is  said  to  depend  upon  the 
principle  that  when  a  grant  is  made,  every  right  is  also 
presumed  to  have  been  granted,  without  which  the  subject 
<>(  the  grant  would  be  useless.     This  principle  may  well  be 

27  I..  J.,  I ".nc!i.  p.  292.  2    B.    &    C.    96.      See    also 

(q)  Espley  v.Wilkes,  I..  1.'.,  Attorney-General    v.    Biphos- 

7  Exch.  298 ;    II  L.  J.,  Exch.  phated   Guano    Company,    11 

241  ;   26  I..  T.  918.     Roe  v.  Ch.  D.  327;  19  L  J.,Ch.  68; 

Siddons,  22  Q.  B.  D.  224  :  60  40  L  T.  201. 
L. T. 345.    Hardingv.  Wilson, 
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Sect. 


II. 


Ways  of 

-ity, 
only  when 
is  no 
other  way. 


applied  to  the  case  of  a  grant  of  land-locked  land,  for  the 
grantor  then  gives  the  way  of  necessity  ;  hut  the  case  is 
different  if  he  reserves  the  land-locked  soil,  for  then  it  is 
not  he  hut  the  grantee  of  the  land  who  must  be  presumed 
to  grant  the  way,  and  it  is  difficult  to  see  why  the  grantor, 
who  does  not  expressly  reserve  a  way  for  himself,  should 
become  entitled  to  a  way  of  necessity  under  an  implied 
grant,  since  a  vendor  who  sells  land  and  reserves  an  adjoin- 
ing house  does  not  become  entitled  by  implied  grant  to  a 
light  to  light  for  windows  overlooking  the  land,  unless  he 
expressly  reserves  such  an  easement  in  the  deed  of  convey- 
ance (r)  :  it  may  be  that  the  right  is  given  on  the  ground 
of  public  policy,  that  the  land  may  not  be  rendered  useless 
and  unprofitable  ;  but  whatever  may  be  the  principle  upon 
which  the  right  is  presumed  to  have  been  granted,  the  law 
has  always  annexed  a  right  of  way  of  necessity  to  the 
ownership  of  land-locked  ground  when  that  and  the 
surrounding  land  have  been  severed  by  sale(s). 

A  way  of  necessity  can  only  be  acquired  when  a  land- 
owner has  no  other  way  to  his  ground.  It  has  sometimes 
been  thought  that  a  way  of  necessity  could  be  claimed  if 
a  person  had  none  but  an  inconvenient  way  to  his  land, 
and  this  view  has  been  supported  by  a  dictum  of  Mans- 


(r)  Corporation  of  London 
v.  Riggs,  13  Ch.  D.  798;  49 
L.  J.,  Ch.  297;  12  L.  T.  580. 
In  Suffieldx.Brovm  (4  D.  J.  & 
S.  L85;  33  L.  J.,  Ch.  p.  259; 
9  L.  T.  p.  629  .  Lord  West- 
bury,  speaking  of  implied 
reservations  of  apparent  and 
continuous  easements,  said  : 
"  I  cannol  agree  that  the 
grantor  can  derogate  from  his 
own  absolute  grant  so  as  to 
claim  rights  over  the  thing 
granted,  even  if  they  were  at 
the  time  of  tin'  grant  con- 
tinuous   and    apparent    ease- 


ments enjoyed  by  an  adjoining 
tenement  which  remains  the 
property  of  him  the  grantor  ; 
.  .  .  the  absolute  sale  and 
grant  of  the  land  in  or  over 
which  they  are  claimed  is 
inconsistent  with  the  con- 
tinuance of  anything  abridg- 
ing the  complete  enjoyment  of 
the  thing  granted." 

(*)  Clark  v.  Corjge,  Cro.  Jac. 
170.  Gay  ford  v.  Moffatl, 
L.  R.,  4  Ch.  133.  Pinnington 
v.  Galland,  9  Exch.  1  ;  22 
L.  J.,  Exch.  348.  Howton  v. 
Frearson,  8  T.  R.  50.    Holme* 
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field,  0.  •!.,  in  the  case  of  Moms  v.  Edgington  </).  That  Chap.  EL 
learned  judge  said  : — "  I  say  nothing  of  what  is  a  way  of 
necessity;  T  know  not  how  it  has  been  expounded,  but  it 
would  not  be  a  great  sti'etch  to  call  that  a  necessary  way, 
without  which  the  most  convenient  and  reasonable  mode 
of  enjoying  the  premises  could  not  be  had  ;  "  and  a  similar 
view  was  expressed  with  regard  to  a  watercourse  in  another 
case  (»)  ;  but  the  balance  of  authority  shows  that  a  man 
cannot  acquire  a  way  of  necessity  if  he  has  any  other 
means  of  access  to  his  land,  however  inconvenient  it  may 
be,  than  by  passing  over  his  neighbour's  soil  (r). 

A  purchaser  of  land  can  never  become  entitled  to  two  On 
or  more  ways  of  necessity  to  and  from  the  land  he  has  "!• 
purchased.  In  the  case  of  Bolton  v.  Bolton  (ir)  it  appeared 
that  before  the  sale  two  ways  had  been  used  by  the  vendor 
over  his  own  ground  from  the  piece  sold,  and  the  question 
was,  which  way  the  purchaser  was  to  have.  It  was  held 
that  he  could  not  have  both,  and  that  the  right  to  select 
the  way  was  in  the  vendor. 

Every  right  of  way  of  necessity  is  founded  upon  a  pre-  For  a  way  of 
sumed  grant,  and  unless  a  grant  can  be  presumed,  no  way  nec^81^j^j  i„. 
of  necessity  can  be  claimed,  even  though  a  landowner  is  presumed, 
in  consequence  totally  deprived  of  all  means  of  access  to 
his  land.     A  grant  of  this  kind  is  generally  presumed 

v.  Goring,  2  Bing.  76  ;  2  L.  J.,  Brown  v.  Alabaster,  37  ( !h.  1  K 

C.  P.  134.  Dandv.  Kingscote,  490;    57  L.  J.,  Ch.   255;  58 

6  M.  .V  W.  17  1  ;  9  L.  J.,N.S.,  L.  T.  266.     See  per  Stirling, 

Exch.  279.  L.   J.,    in    Union    Lighterage 

(t)  3  Taunt,  p.  31.  Company  v.   London   Graving 

(u)  Watts  v.  Kelson,  L.  R.,  Docl-  Company,  (1902)  2  Ch. 

6  Ch.  p.  175;  40  L.  J.,  Ch.  pp.  572,  573;  71    L.  J.,  Ch. 

p.  L29  ;  24  L.  T.  p.  211.  p.  599  ;  87  L  T.  p.  386.    Bay 

v)  Holmes    v.     Goring,    2  v.  Hazeldine,  (1904)  2  Ch.  17 ; 

Bing.  76  ;  2  L.  J.,  C.  P.  134.  73  L.  J.,  Ch.   537  ;  1)0  L.  T. 

Proctor  v.  Hodgson,  10  Exch.  703. 

824;    24    L   .).,    Exch.  195.  (to)  11  Ch. D. 968 ;  ISL.J., 

Dodd  v.  Burchell,  1  H.  &  C.  Ch.  467  ;  40  L.  T.  5Ni\ 
113;    31   L.  J.,  Exch.   364. 
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( Ihap.  II.  wiien  property  in  land  has  been  severed  by  sale,  and  when 
one  portion  is  inaccessible  except  by  passing  over  the  other, 
or  by  trespassing  on  the  land  of  another  person.  No  grant 
of  a  right  of  way  over  the  other  person's  land  can  be  pre- 
sumed, and  therefore  no  way  of  necessity  over  that  land  can 
be  acquired  ;  but  a  grant  by  the  owner  of  one  of  the  severed 
portions  to  the  owner  of  the  other  can  be  presumed,  and 
therefore  a  way  of  necessity  over  his  soil  can  be  claimed. 
In  the  case  of  Billiard  v.  Harrison  {x),  Lord  Ellen- 
borough,  C.  J.,  complained  of  the  pleadings  in  the  action, 
because  the  plea,  he  said,  "  seems  to  suppose  that  when- 
ever a  man  has  not  another  way,  he  has  a  right  to  go 
over  his  neighbour's  close.  But,"  he  added,  "  that  is  not 
so ;  "  and  that  a  way  of  necessity  is  a  thing  founded  on 
grant.  For  this  reason  it  has  been  held  that  there  can 
be  no  way  of  necessity  if  the  inaccessible  land  has  been 
acquired  by  escheat  (?/) ;  and  for  the  same  cause  a  land- 
owner cannot  create  a  way  of  necessity  over  his  neighbour's 
soil  by  any  act  of  his  own — as,  for  instance,  by  building  a 
house  to  which  he  has  no  means  of  access  except  by 
crossing  his  neighbour's  land — unless,  indeed,  his 
neighbour  sold  him  the  site  of  the  house  for  the  express 
purpose  that  the  house  should  be  built  (z). 

(x)  4  M.  &  S.  387.  Taunt,  p.  498.  Daviesv.  Sear, 

(y)  Proctor  v.   Hodgson,  L0  L.  R.,  7  Eq.  427;  38  L.  J., 

Exch.  824  ;    24  L.  J.,  Excli.  Ch.  545  ;  20  L.  T.  56.   Espley 

L95.  v.  Wilkes,  L.  K.,7  Exch.  298  ; 

(z)  Roberts    v.    Karr:    per  41  L.  J.,  Exch.  211  ;  26  L.  T. 

Lord   Ellenborouah,    C.  J.,    1  918. 
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CHAPTEE  III. 

ON  THE  EXTENT  AND  MODE  OF  USER  OF  EASEMENTS. 

Sect.  1. — On  the  Extent  and  Mode  of  User  of  Easements 
generally. 

When  easements  have  been  acquired  by  one  of  the  methods    chap.  Ill- 
pointed  out  in  the  preceding  chapter,  it  is  very  important      Sect,  1. 


that  the  dominant  owner  should  be  full}*  acquainted  with  Limit  ami 
their  limit  and  how  he  is  entitled  to  make  use  of  them,  ^f°e^ements 
that  he  may  not  by  excessive  user  commit  a  trespass 
against  the  servient  owner,  or  by  checking  his  user  un- 
consciously deprive  himself  of  some  part  of  his  lawful 
enjoyment.  For  the  servient  owner  this  knowledge  is 
also  essential,  that  he  may,  on  the  one  hand,  prevent 
encroachment  by  the  dominant  owner,  and  any  increase 
<>f  the  burden  on  the  servient  estate;  and,  on  the  other 
hand,  that  he  may  not,  b}r  undue  interference  with  the 
user  of  the  right,  involve  himself  in  needless  litigation 
with  the  dominant  owner.  In  the  case  of  natural  lights, 
too,  it  is  essential  to  understand  their  extent  and  legitimate 
mode  of  enjoyment ;  for  the  natural  rights  of  one  person 
are,  in  some  cases,  limited  by  those  of  others,  and  the 
natural  rights  of  the  one  do  not  entitle  him  to  the  absolute 
and  uncontrolled  enjoyment  of  the  whole  of  the  subject 
of  those  rights  :  but  they  are  so  restricted  that  the  natural 
rights  of  others  may  not  be  unduly  curtailed  or  rendered 
useless  by  his  enjoyment.  To  give  an  instance  of  this, 
riparian  proprietors  of  a  natural  stream  have  rights  to 
the  uninterrupted  How  of  the  stream,  and  also  to  use  the 
water  as  it  flows  past  their  land  ;  these,  however,  are  not 
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Chap.   III. 
Sect.  1. 


Measure  of 
easements 
granted  by 
deed. 


absolute  and  uncontrolled  rights,  but  being  somewhat  at 
variance  with  each  other,  are  each  limited  by  the  other,  so 
that  all  riparian  proprietors  may  have  a  due  and  reason- 
able enjoyment  of  both  ;  one  proprietor  may  not  use  and 
consume  so  much  of  the  water  as  to  deprive  another  of  the 
beneficial  effect  of  the  flow  of  the  stream,  and  the   other 
cannot  insist  upon  having  a  flow  so  entirely  uninterrupted 
that  the  first  shall  not  use  and  consume  any  of  the  water 
for  the  benefit  of  his  estate  ;  it  has,  on  this  principle,  been 
said  that — "  if  the  user  of  the  stream  by  the  plaintiff  for 
irrigation  was  merely  an  exercise  of  his  natural  right,  such 
user,  however  long  continued,  would  not  render  the  defen- 
dant's tenement  a  servient  tenement,  or  in  any  way  affect 
the  natural  rights  of  the  defendant  to  use  the  water"  (a). 
But  although  natural  rights  cannot,  except  in  the  manner 
and  to  the  extent  just  mentioned,  be  affected  or  curtailed 
by    the    natural    rights    of  other    persons,    they  may  be 
abridged  or  absolutely  suspended  by  easements  acquired 
adversely  to   those  rights  :  for  instance,  a  riparian  pro- 
prietor of  a  natural  stream  has    a  natural    right  to  the 
uninterrupted  flow  of  the  water  ;  yet  another  person  may, 
by  twenty  years'  user,  acquire  an  adverse  easement,  entitling 
him  to  divert  the  course  of  the  stream  or  to  diminish  the 
quantity  of  the  water  accustomed  to  flow  to  the  riparian 
proprietor  by  consuming  it  upon  his  land  (b). 

If  an  easement  has  been  expressly  granted  by  deed,  the 
ordinary  rule  in  similar  cases  prevails — namely,  that  the 
rights  of  the  parties  to  the  deed  must  be  ascertained 
from  the  words  of  the  deed,  and  the  extent  of  the  ease- 
ment cannot  be  determined  by  any  other  means  (c).     But 


(a)  Sampson  v.  Hoddinotb, 
1  C.  B.,  N.  S.  p.  Gil ;  26 
L.  .1.,  C.  P.  p.  I  •"»().  Embrey  v. 
Owen,  6  Exch.  353  ;  20  L.  J., 
Exch.  I'll'.  Wright  v.  Howard, 
1  Sim.  &  St.  190  ;  1  L.  J., 
Ch.  94. 


(b)  Bealey  v.  Shaic,  6  East, 
209.  Wright  v.  Iloicard,  1 
Sim.  &  St.  190;  1  L.  J.,  Ch. 
1)1. 

(c)  Whitehead  v.  Parks,  2 
H.  &  N.  870  ;  27  L.  J.,  Exch. 
169.     Northam  v.   Hurley,  1 
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though  this  is  the  general  rale,  it  is  subject  to  the  modifica-  <  lhap.  III. 
lion  that  surrounding  circumstances  may  he  taken  into 
consideration  in  order  to  ascertain  the  intention  of  the 
parties  to  the  deed,  for  it  might  operate  very  unjustly  that 
a  grant  should  he  construed  in  its  widest  sense,  irrespec- 
tively of  the  condition  of  things  to  which  it  had  reference 
when  it  was  made  (</),  or  if  it  were  construed  so  strictly 
that  the  intended  benefit  of  a  grant  might  be  lost  owing 
to  some  change  in  circumstances  external  to  the  subject 
of  the  grant  (e).  In  Rymer  v.  Mcllroy  (/)  there  was  a 
grant  of  a  right  of  way  to  a  dominant  owner,  "  his  heirs 
and  assigns,"  who  only  had  a  yearly  tenancy  in  the 
dominant  tenement,  but  he  subsequently  obtained  the  fee 
simple,  and  it  was  held  that  the  grant  was  not  to  be  limited 
to  the  duration  of  the  yearly  tenancy,  as,  looking  at  the 
whole  tone  and  ten  our  of  the  deed,  and  having  regard  to 
the  words  "  heirs  and  assigns,"  it  was  not  an  unnatural 
inference  to  draw  that  it  was  within  the  contemplation  of 
the  parties  that  the  dominant  owner  might  obtain  the  fee 
simple  though  he  only  had  the  limited  interest  at  the 
time,  and  that  in  that  case  the  easement  should  continue. 
On  his  acquiring  the  fee  simple,  therefore,  he  was  entitled 
to  the  easement  in  perpetuity. 

If  an  easement  has  been  acquired  by  implied  grant  or  Measure  of 
by  prescription,  then,  as  there  is  no  deed  by  which  the  acqujred  b 
extent  of  the  easement  and  the  proper  mode  of  enjoyment  prescription. 

1 ..  &   V.  665  ;  22  L.  J.,  Q.  B.  514  ;  32  L.  T.  3C3. 
183.       Hodyson    v.   Field,    7  e      Finlinson     v.     Porter, 

East,  Hi:;.     Eenning  v.  Bur-  L.  R.,  10  Q.  B.  188  ;  44  L.  J., 

net,  8   Exch.  1ST;  22  L.  J.,  Q.    B.   5(5;     32    L.    T.   31)1. 

Kxch.  71).   Williams  v.  James,  United  Land  Company  v.  Great 

L.  R.,  2  C.  P.  577  ;  3(5   L.  J.,  Eastern    Railxcai/     Company, 

C.    1".   256;     16  L.   T.   064.  L.  R.,  10  Ch.  586;  44  L.  J., 

Blatchford  v.   Coloration  of  Ch.  685  ;  33  L. T.  292.  Somer- 

Plymouth,  3  Bing.  N.  C.  691 ;  set  v.  Great  Western  Railway 

6  L.  J.,  N.  S.,  C.  P.  217.  Company,  46  L.  T.  883. 

(d)  Woodx.Saunders,L.R.,  (/)  (1897)    1   Ch.   528';  66 

10 '  Ch.   582;   44  L.  J.,  Ch.  L.  J.,  Ch.  336;  76  L  T.  115. 

E.  B    B 


trrantor. 
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Chap.  III.    can    be    ascertained,  they    must    be    determined    by    the 

s,rt- J- accustomed  user  of  the  right.     The  determination  of  this 

is  frequently  a  difficult  thing,  for  the  accustomed  user 
may  have  been  limited  to  one  particular  purpose  or  class 
of  purposes,  simply  because  the  dominant  owner  may  not 
have  had  occasion  to  use  the  easement  for  other  purposes, 
or  it  may  have  varied  from  time  to  time  ;  but  the  extent 
of  the  right  is  a  question  which,  in  every  disputed  case, 
must  be  determined  by  a  jury,  or  by  the  Court  having 
the  duty  of  determining  the  facts  of  the  case,  who  must 
found  their  judgment,  not  entirely  upon  the  actual  user 
proved,  but  upon  that  user  coupled  with  surrounding 
circumstances  (g). 

Construction        If  an  easement  is  created  by  a  grant  which  can  be  proved 

of  grants  most  }jy   deed,  the  common  rule  applies  that  the  grant  is  to 
strongly  ..  ...  . 

againstthe      be  construed  according  to  the  ordinary  meaning  of  the 

language  used ;  but  there  is  an  old  and  well-known  rule 

of  construction,  that  if  the  meaning  of  a  deed  of  grant  is 

ambiguous,    the  deed  must  be  construed  most  strongly 

against  the  grantor.     This  rule  has  been  held  to  apply  as 

much  to  the  grant  of  an  easement  as  to  any  other  grant, 

but  the  existence  of  the  rule  has  recently  been  altogether 

called   in    question.      It   was     distinctly   recognised    by 

Hall,  Y.-C,  in  the   case   of  Wood  v.  Saunders  (//),  which 

was  a  case  involving  the  construction  of  a  grant  of  an 

easement.     The  Yice-Chancellor  said  :   "  The  question, 

therefore,  is,  What  is  the  construction  of  the  lease  regarded 

as    conferring    a    right    during   the    continuance   of  that 

tenancy  ?     It  was  argued  on  behalf  of  the  defendant  that 

it  was  not  to  be  construed  as  an  ordinary  grant,   irhcrc 

g    <  'owling  v.  Higginson,  4  Limited  v.  Great  Northern  and 

M.&   W.  245;   7   L,  J.,  X.  S.,  City  Railway  Company,  (1907J 

Exch.  265.     Bealey  v.Shaw,Q  1  Ch.  208  ;  75  L.  J.,  Ch.  807  ; 

East,  209.     Ballardv.  Dyson,  95  L.  T.  321  :    (1907)  1  Ch. 

1   Taunt.  279.     Williams   v.  229;    76  L.  J.,  Ch.  99;    97 

James,  L  I!..  2  C.  P.  :.77:  36  L.  T.  130. 
L  ■)..  C.    P.  256;     16   I..  T.  (h)  L.  11.,  10  Ch.  582;    II 

664.    Milner's  Safe  Company,  L.  J.,  Ch.  514  ;  32  L.  T.  363. 
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everything  is  to  be  taken  most  strongly  against  the  grantor,  Chap.  ill. 
but  that  the  onus  lay  on  the  owner  of  the  dominant  tene-  ^ect-  *• 
ment  to  show  that  lie  had  the  right  irrespective  of  airy  such 
rule  of  construction.  But  I  believe  that  no  authority  was 
cited  in  favour  oi'  that  proposition,  as  applicable  to  a 
dispute  or  question  as  to  the  extent  of  an  easement  created 
by  grant.  The  cases  that  were  referred  to  were  cases  of 
the  rights  to  easements  originated  by  user.  You  have  not 
got  in  those  cases  the  precise  terms  of  the  grant,  which 
according  to  the  ordinary  rule  as  between  grantor  and  grantee, 
arc  to  be  const  rued  most  strongly  against  the  grantor ."  The 
rule  has  been  frequently  adopted  in  other  cases,  as,  for 
instance,  in  Morris  v.  Edgington  (i),  when  Mansfield,  C.  J., 
said:  "All  deeds  are  to  be  most  strongly  taken  against 
the  maker  ;  and  all  deeds  and  Avr.itings  are  to  be  taken 
secundum  subjectam  materiam."  Notwithstanding  this, 
there  is  now  great  doubt  if  there  is  in  law  any  such  rule  at 
all,  for  Jessel,  M.  11.,  said  :  "  I  think  that  the  true  rule  of 
construction  is,  to  construe  the  language  of  the  instrument 
according  to  its  ordinary  meaning,  giving  to  technical 
terms  their  technical  meaning,  unless  we  find  a  context 
such  as  to  convince  the  mind  that  the  ordinary  rules  of 
construction,  which  would  be  applied  to  the  original 
expressions  standing  alone,  ought  not  to  be  applied.  Now, 
that  being  so,  let  us  consider  what  is  granted  by  this  deed. 
Before  doing  so,  I  will  take  the  liberty  of  making  an 
observation  as  regards  a  maxim  quoted  by  Mr.  Christie, 
and  which  is  to  be  found,  I  believe,  in  a  great  many  text- 
books, and  I  am  afraid  also  in  a  great  many  judgments  of 
ancient  date  ;  and  that  is,  that  a  grant,  if  there  is  any 
difficulty  or  obscurity  as  to  its  meaning,  is  to  be  read  most 
strongly  against  the  grantor.  I  do  not  see  how,  according 
to  the  now  established  rules  of  construction,  as  settled  by 
the  House  of  Lords  in  the  well-known  case  of  Grey  v. 
Pearson  (?),followed  by  Roddy  v.  Fitzgerald  (A;),  and  Abbot 

(i    3  Taunt,  p.  30.  CI,.  473. 

,;  II-  L- C.  6]  ;  26  1.. -C  /,    i;  \\.  L.  C.  823. 
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Chap.  III.  v.  Middleton  (I),  that  maxim  can  be  considered  as  having 
^ect-  *'  any  force  at  the  present  day.  The  rule  is  to  find  out  the 
meaning  of  the  instrument  according  to  the  ordinary  and 
proper  rules  of  construction.  If  we  can  thus  find  out  its- 
meaning  we  do  not  want  the  maxim.  If,  on  the  other 
hand,  we  cannot  find  out  its  meaning,  then  the  instrument 
is  void  for  uncertainty,  and  in  that  case  it  may  he  said 
that  the  instrument  is  construed  in  favour  of  the  grantor, 
for  the  grant  is  annulled  "  (m).  Without  presuming  in 
any  way  to  doubt  the  accuracy  of  this  opinion  of  the  late- 
Master  of  the  I  tolls,  it  may  be  remarked  that  the  three  cases 
cited  from  the  House  of  Lords  related  to  the  interpretation 
of  wills  and  not  of  deeds  of  grant,  and  that  it  is  difficult  to- 
see  how  they  can  be  authorities  with  reference  to  construing 
or  not  construing  ambiguous  deeds  of  grant  against  the 
grantors. 

Grant  partly  It  has  been  already  stated  that  an  easement  cannot  be 
with  an  Act  of  acquired  by  grant  if  the  grant  would  have  been  at  variance 
Parliament,  ^lik  the  purpose  of  an  Act  of  Parliament ;  but  if  it  is  only 
partly  at  variance  with  an  Act  of  Parliament  it  maj'  be 
good,  if  the  easement  is  capable  of  division,  so  far  as  it  is 
not  opposed  to  the  Act,  and  void  as  to  the  remainder,  and 
the  extent  of  the  easement  will  be  limited  accordingly. 
In  the  case  of  the  Attorney-General  v.  Corporation  of 
Plymouth  (>/),  an  Act  had  been  passed  to  empower  the 
corporation  to  make  a  watercourse  between  the  town  of 
Plymouth  and  the  Paver  Mew,  for  the  purpose  of  bringing 
water  to  the  town  to  supply  ships  lying  in  the  harbour,, 
and  after  the  passing  of  the  Act  the  corporation  granted 
to  a  hospital  in  the  town  one-fourth  part  of  certain  mills, 
and  of  the  leat  and  watercourse.  The  object  of  the  suit 
was  to  set  aside  the  grant  and  conveyance,  and  prevent 

(I)  7  H.  L.  C.  68  ;  28  L.  J.,  46  L.  J.,  Ch.  p.  859  ;  37  L.  T. 

Ch.  110.  p.  255. 

!  in    Taylor  v.    Corporation  (n)  9  Beav.  67  ;    15  L.  J.,. 

of  St.  Helens,  6  Ch.  D.  p.  270  ;  Ch.  109. 
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the  drawing  off  of  the  water  for  the  supply  of  the  town  of    i  lhap.  III. 
Plymouth.      The   Master  of  the  Rolls   thought   that   it      So<:t-  L 
might  reasonably   be  doubted  whether  the  corporation, 
having  been  empowered  to  make  and  being  in  possession 
of  the  watercourse  for  the  special  purpose  mentioned  in 
the  Act,  could  alienate  any  part  for  a  different  purpose  ; 
that   they   must    be  considered   to   have  undertaken  the 
performance  of  a  public  trust  and  duty;   and  that  they 
could  not  lawfully  divest  themselves  of  any  part  of  the 
means   of  fully  performing  that  duty  or  executing  that 
trust ;  that  they  had   not  any  right  or  power  to  permit 
any  of  the  water  brought  by  the   leat   to  be  applied   to 
•other  purposes,  except  so  much  as  might  remain  after  the 
purposes  of  the  Act  were  satisfied  ;   and  that  the  words  of 
the  grant,  "  one-fourth  part  of  and  in  the  said  close,  and 
in  the  leat  or  watercourse  running,  coming,  and  going  to 
all  the  said  mills,"  must  be  construed  to  mean  one-fourth 
part   of  the   water    which  remained   alter   satisfying    the 
public  purposes  of  the  Act  of  Parliament ;  and  that  that 
was  all  which  could  pass  by  the  grant. 

In  like  manner,   as  a  grant  of  an  easement  partly  at  Prescription 
variance    with  the   provisions   of  an    Act    of  Parliament  y*riance  with 
may  be   partially  good    if  the   subject    of   the    easement  an  Act  of 
is  divisible,  so  there  is  but  little   doubt  but   that  a  right 
similarly  limited  could,  under  similar  circumstances,   be 
acquired  by  prescription,  as  a  limited  grant  of  such  a  right 
might  after  long  user  be  presumed  to  have  been  made. 
A  decision  which  supports  this  view  occurred  in  the  case  of 
the  Grand  Junction  Canal  Company  v.  Petty  (o).    The  case, 
however,  related   to   dedication  of  a   way   to   the  public, 
and  not  to  prescription   for  a  private  right,  but  the  prin- 
ciple is  the  same.      The  plaintiffs  had  made  a  towing-path 
by  the  side  of  their  canal  under  the  powers  of  an  Act  of 
Parliament,  which   enabled  them  to   do   so,  "  for  towing, 

(o)  57  L.  .1..  Q.  B.  U3;  59     :>7  L  J.,  Q.  B.  572;  59  L  T. 
I..  T.  401  :  21   <v>.  B.  D.  273;      767. 
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Chap.  III.    haling,  or  drawing  of  boats,  barges,   and  other  vessels," 
s,'rl-  !-      passing  upon  the  canal.     The  public  for  many  years  were 
in  the  habit  of  walking  along  the  towing  path — no  doubt, 
in  the  first  instance,  without  any  right  to  do  so, — and  there 
was  evidence  of  some  slight  opposition  by  the  company, 
but  not  sufficient  to  prevent  the  fact   of  dedication  being 
established  if  it  was  not  contrary  to  the  Act  and  the  pur- 
pose for  which  the  towing-path  was  made.     It  was  con- 
tended for  the  company  that  dedication  would  have  been 
ultra  vires  and  illegal,  and  therefore  could  not  be  presumed 
from  the  fact  of  the  public   user.     It  was  held,  however, 
that  the  company  could  dedicate  a  right  of  way  to  the 
public,  as  such  right  was  not  incompatible  with  their  lawful 
user.     The  Master  of  the   Rolls,  Lord   Esher,  however, 
said,  "  It  must,  however,  be  remembered  that  that  dedica- 
tion is  a  limited  dedication.     It  does  not  give  the  public 
the  right  so  to  use  this  towing-path  as  to  interfere  with  the 
ordinary   use   of  it  by   the  plaintiffs.     For  example,  the 
public  cannot   require  the  plaintiffs  to  raise  or  slacken  the 
towing-rope  in  order  to  avoid  interfering  with  the  user  of 
the  path  by  the  public.     The  public  have  accepted  a  limited 
dedication,  and   cannot   prevent  the  plaintiffs  from  their 
ordinary  use  of  the  path.     If  a  walker  on  the  path  and  a 
horse  towing  meet,  the  walker  must  give  way." 

Easements  do       The  existence  of  an  easement  does  not  confer  any  right 

not  hinder  the  on  tjie  prantee  that  the  owner  of  the  servient  tenement 
consistent  use  °  .... 

of  land.  should  not  use  his  land  in  any  way   which  is  not  incon- 

sistent with  his  enjoyment  of  the  easement ;  neither  can 
it  prevent  the  landowner  granting  to  a  third  person  another 
easement  or  right  if  it  does  not  hinder  the  first  grantee 
from  having  the  full  enjoyment  of  his  easement.  This  was 
expressed  by  Buller,  J.,  in  the  case  of  Rex  v.  Jollifte  (p), 
who,  when  speaking  of  a  right  of  way,  said:  "  This  is  not 
like  the  case  of  a  grant  of  land  to  be  used  in  a  manner 
incompatible  with  any  other  mode  of  enjoying  it  ;  for  the 

(p)  2  T.  R.  p.  95. 
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defendant  has  only  the  liberty  of  passing  over  this  land    Chap.  III. 

for  the  purpose  of  carrying  his  coals,  and  cannot  prevent 

any  other  person  from  using  it ;   and  if  grass  were  to  grow 

on  this  way  the  owner  of  the  land  would  have  a  right  to 

feed  his  cattle  on  it ;  the  easement  which  the   defendant 

has  does  not  affect  the  right  of  the  owner  of  the  land." 

So  also  it  was  said  by  the  Lord  Chancellor  in  the  case  of 

Dyer  v.  Lady  James  Hay  (q),  that  "  neither  by  the  law  of 

Scotland  nor  of  England  can  there  be  a  prescriptive  right 

in  the   nature  of  a  servitude  or  easement  so  large  as  to 

preclude  t  lie  ordinary  uses  of  property  by  the  owner  of  the 

lands  affected." 

No  man  can  impose  anew  or  increased  restriction  or  increase  of 
burden  on  his  neighbour  by  his  own  act,  and  for  this  ^™ef  by 
reason  an  owner  of  an  easement  cannot,  by  altering  his  dominant 
dominant  tenement,  increase  his  right  (r).  In  the  case 
of  the  Taff  Vale  Railway  Company  v.  Gordon  Canning  (s), 
a  railway  was  made,  cutting  off  a  portion  of  a  field  used 
for  agricultural  purposes  from  the  remainder,  and  a  level 
crossing  with  gates  was  made  under  the  provisions  of  the 
Railways  Clauses  Consolidation  Act.  After  a  long  period 
the  character  of  the  neighbourhood  changed  from  agri- 
cultural to  urban,  and  a  tennis  club  consisting  of  many 
members  obtained  the  separated  piece  of  the  field  for 
tennis  courts,  the  members  and  numerous  visitors  using 
the  level  crossing  as  the  means  of  access.  It  was  held 
that  this  mode  of  user  was  so  different  from  the  original 
user  when  the  line  was  made,  and  imposed  such  an 
increased  burden  on  the  servient  estate,  that  it  was  not 


(q)  1  Macq.  305.   The  prin-  prevent  prescription  or  cause 

ciple  is  the  same  in  the  case  of  a  total  loss  of  an  easement,  or 

public  rights  of  way:   Vestry  a  suspension  of  the  right  till 

,;/'    St.    Mary,    Nevnngton     v.  the    dominant     tenement      i> 

Jacobs,  L.  I!.,  7  iv>.  B.   17  :    II  restored  to    its    original  con- 

L.  J.,  M.  C.  72  ;  25  L.  T.  800.  dition.     See  post,  Chap.  V. 

0)  Alteration  of  a  dominant  (s)  (1909)    2   Ch.   48  ;    78 

tenement  will,  in  some  cases,  L.  J.,  Ch.  192  ;  100  L.  T.  845. 
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("Tifip.  III.    lawful.      In  another  case  of  a  level  crossing,  made  under 
•    '      an  agreement,  a  person  having  a  right  to  carry  his  goods 
\v;is  not  allowed  to  convey  over  the  crossing  the  goods  of 
other  persons  brought  there  for  the  purpose  of  carriage  (t). 
For  the  same  reason  a  person  who  has  a  right  to  drain 
from  cottages  on  his  estate  into  a  sewer  belonging  to  a 
neighbour  is  not  entitled  on  building  more  cottages  to 
drain   them   into  the  sewer  also  («).     If,   however,    it  is 
manifest  that  it  was  the  original  intention  that  the  ease- 
ment should  remain  appurtenant  to  the  dominant  tene- 
ment, whatever  its  condition  might  be,  even  though  the 
burden   on   the   servient  tenement    should   be   increased 
by  alteration  or  division  of  the  dominant  tenement,  the 
legitimate  burden  will  become  increased   if  the  alteration 
in  or  the   division  of  the   dominant   tenement   requires 
such  increase  (v)  ;    but  this  will  be   no   increase   of  the 
easement,   for  the   easement   is   a   right   to    impose   any 
burden  required. 

Increase  of  As  a  kind  of  corollary  to  the  proposition  that  no  man 

enjoyment  by  .  ,  ,        ,  ,  .  .    ,  ,  , 

the  act  of  a     can  impose  a  new  or  increased  burden  on  his  neighbour's 

third  party,     lan<J}  it  may  be  stated  that  a  new  or  increased   burden 

cannot  be  annexed  to  the  land  of  a  neighbour   owing  to 

the  act  of  a  third  person.    This  principle  was  exemplified 

in  a  curious  way  in  the  case  of  the   Corporation  of  Bir- 

mingham  v.  Allen  (iv).     The  plaintiffs  were  the  owners  of 

certain   gasworks,  and  Messrs.  Bagnall  worked  out  the 

coal  from  under  the  adjacent  land.     The  result  of  this 

(t)  Great  Western    Railway  Company,  L.  R..,  10  Ch.  586  s 

Company  v.  Talbot,   (1902)  2  44  L.  J.,  Ch.  685 ;  33  L.  T. 

Ch.  759  ;  71  L.  J.,  Ch.  835  ;  292.     Newcomen  v.   Coulson, 

S7  L.  T.  105.  5  Ch.  D.  133;  46  L.  J.,  CI). 

(u)  Metropolitan    Board   of  459;  36  L  T.  3S5.     Lined  i.  v. 

Works  v.    London    and  Xorth  Great  Western   Rail  way  (Jom- 

Western    Railway    Company,  pany,   5    Exch.    D.    254;    41 

17  Ch.  D.  246;  50  L.  J.,  Ch.  L,  T.  731. 

409  ;  44  L.  T.  270.  {w)  L.  R...  6  Ch.  1  >.  284  ;  46 

(v)  United  Land    Company  L.  J.,  Ch.  673. 


v.    Great     Eastern     Railway 
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was  that  an  increased  support  was  required  for  the  gas-  Chap.  III. 
works  from  the  defendants'  soil,  which  lay  beyond  Messrs. 
Bagnall's.  The  defendants  began  to  excavate  coal  from 
under  their  soil,  and  the  plaintiffs'  gasworks  began  to 
crack,  and  the  plaintiffs  sought  to  restrain  them  from 
excavating  their  coal.  The  evidence  showed  that  if  the 
intervening  coal  had  not  been  worked  out  by  Messrs. 
Bagnall,  the  defendants  might  have  taken  all  the  coal  up 
to  their  boundary  without  hurting  the  gasworks.  It  was 
held  that  the  act  of  Messrs.  Bagnall  in  excavating  the 
intervening  coal  could  not  throw  any  new  or  increased 
burden  on  the  defendants,  rendering  it  incumbent  on 
them  to  give  extra  support  to  the  plaintiffs'  gasworks. 

If  the  owner  of  an  easement  exceeds  his  rightful  enjoy-  Right  to 
,  ,  .  ,  •   ,  ,  ,     n        ■,  i  obstruct 

ment,  or  does  anything  which  would  alter  long  user  produce  excessive 

an  increased  right,  the  servient  owner  may  in  all  cases  user- 
obstruct  or  prevent  the  excessive  user  or  new  mode  of 
•enjoyment,  if  he  can  do  so  without  obstructing  the  right- 
ful user.  Thus,  in  the  case  of  Greenslade  v.  Halliday  (x), 
the  facts  were  that  the  plaintiff,  who  was  owner  of  a 
meadow  near  a  stream  which  flowed  through  the  defen- 
dant's land,  had  been  for  fifty  years  in  the  habit  of 
entering  her  land  and  penning  back  the  water  of  the 
stream  with  loose  stones,  in  order  to  divert  a  portion 
of  the  water  to  irrigate  his  meadow,  and  he  was  also 
accustomed,  when  necessary,  to  place  a  board  across  the 
stream  for  the  same  purpose,  supporting  it  by  means 
of  the  loose  stones  ;  on  one  occasion  the  plaintiff  per- 
manently fixed  the  board  by  means  of  two  hooked  stakes 
driven  into  the  bed  of  the  stream,  and  the  defendant 
conceiving  that  this  act  of  the  plaintiff*,  rendering  the 
obstruction  permanent,  might  establish  for  him  a  greater 
right  than  that  to  which  he  was  entitled,  removed  the 
stakes  and  the  board,  telling  the  plaintiff  he  should  not 
exercise  the  right  until  it  was  ascertained  to  what  quantity 

(as)  G  Bing.  379;  8  L.  J.,  C.  P.  124 
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Chap.  III.    of  water  he  was  entitled.     It  was  held  that  the  defendanl 

'•      had   done  more   than   she   was   entitled  to   do,  that  the 

board  had  been  improperly  fastened   down  with   stakes, 

which  was  a  new  mode  of  fastening  it.  and  that  she  might 
lawfully  remove  them,  hut  that  she  had  no  right  to 
remove  the  hoard.  Excessive  user  can,  of  course,  only 
he  obstructed  by  the  servient  owner  on  his  own  land  :  he 
cannot  enter  the  dominant  tenement,  or  do  anything 
there  to  prevent  the  user,  for  by  so  doing  he  would  be 
committing  a  trespass,  and  if  he  has  no  means  of 
obstructing  the  excessive  user  without  committing  a 
trespass,  no  increased  right  (except,  perhaps,  in  the  case 
of  light)  can  he  acquired  by  prescription,  as  no  presump- 
tion of  a  grant  can  arise.  If,  therefore,  ancient  windows 
be  increased  in  size  or  new  windows  be  opened  near  them, 
the  servient  owner  may  build  on  his  own  land  to  obstruct 
the  increased  portions  or  the  new  windows,  but  he  cannot 
touch  the  windows  themselves;  and  so  if  a  millowner 
alters  his  mill  and  takes  more  water  than  he  is  entitled 
to  take,  the  servient  owner  cannot  touch  the  mill,  but  he 
must  sue  the  owner  for  wrongfully  diverting  the  water. 

Obstruct  inn  There  are  some  cases  in  which  it  is  impossible  to  obstruct 

of  nghtful       t|     exCessive  user  of  an  easement  without  also  obstructing. 

with  excessive 

user.  the  rightful  enjoyment,  and  much  doubt  has  arisen  whether 

the  servient  owner  is  not  entitled  in   such  an  event  to 

obstruct  the  user,  both  rightful  and  wrongful,  altogether. 

It  was  at  firsl    supposed  that  the  law  would  in  all  cases 

sanction     total     obstruction  ;     but     it     was     ultimately 

determine. 1  that  in  the  case  of  rights  to  light,  increasing 

the  size  and  number  of  ancient  windows  does  not  justify 

a  servient  owner  in  obstructing  the  ancient  as  well  as  the 

newly   acquired   light,   even   though   it   is  impossible    to 

obstruct  the  new  lights  alone  (xx). 

Assignment  Some  notice  now  is  required  of  the  effect  of  an  assign- 

of  easements.    lnent  am|  0f  a  demise  of  the  dominant  tenement  on  art 

(xx)  See  post,  Chap.  IV..  Section  2,  "  Light,"  p.  490. 
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easement    appurtenant    to    it.     There  can   be  no    doubt    Chap.   Ml. 
that  natural  rights,    which   are   by   law  annexed  to  the 
ownership  of  the  soil,  pass  to  a  grantee  or  assignee  of  a 
dominant   tenement,    although    they   are    not    expressly 
mentioned  in  the  deed  of  conveyance  (y),  and  if  land  is  let 
to  a  tenant  he  will  become  entitled  to  all  natural  rights 
during  his  tenancy,  although  the  tenancy  is  not  created  by 
deed,  for  they  are  incident  to  the  possession  of  the  land. 
As  they  are  given  by  law  and  are  attached  to  the  land 
without  grant,  so  they  pass  with  the  land  without  grant 
into  whosesoever  hands  it  comes.     As  easements,  on  the 
contrary,  can  only  he    created  and  granted  by  deed,  it 
would  seem  that  they  cannot  be  assigned  otherwise  than 
by  deed.     Although  it  is  possible  that  there  maybe  ques- 
tions on  this  subject,  they  are  likely  to  arise  only  in  cases 
of  tenancies,  for  easements  cannot  be  assigned  separately 
from  their  dominant  tenements  as  rights  in  gross,  and  to 
convey  land  a  deed  is  always  required,  so  that  if  the  domi- 
nant tenement  is  conveyed  by  deed,  the  same  deed  will 
operate  generally  as  an  assignment  of  easements  appurte- 
nant to  it.     In  case  of  tenancies,  however,  the  question 
whether  the  tenant  is  or  is  not  entitled  to  use  or  enjoy  a 
particular  easement  might  arise,  for  when  the  dominant 
tenement  is  let  to  a  tenant  without  deed,  say  for  a  yearly 
tenancy,  by  what  means  does  the  tenant  become  entitled  to 
the  easement  if  he  becomes  entitled  at  all  ?     There  is  some 
doubt  on  the  point.     Skull  v.  Glenister  (.?)  seems  to  be  an 
authority  that  he  does  become  entitled  :  hut  the  decision 
in  that  case  mainly  turned  upon  a  different  point.     On 
principle    it  would  seem  that  a  tenant  of  the  dominant 
tenement  could  not  become  entitled  to  an  easement  unless 
the  tenement  were  leased  to  him  by  deed,  for  though  it  is 
appurtenant  to  the  dominant  tenement,  still  it  is  an  incor- 

(?/)  Gariham  v.  Eisk,  2  Cr.  don,  Brighton  and  South  Coast 

&  J.  126  ;  1  L.  J..  N.  S.,  Exch.  Railway  Company,  26  T.  L.  R. 

61.     Portsmouth  (Borough  of)  173. 

Watenoarks  Company  v.  Lon-  (z)  16  0.  1!..  N.  S.  81. 
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Chap.  III.    poreal  hereditament,  and  can  only  pass  by  deed.     Other 

rights  analogous  to  easements  have  been  held  incapable 
of  demise  for  a  term  except  by  deed  (a)  ;  and  the  only 
question  is  whether  the  fact  that  an  easement  is  a  right 
appurtenant  to  land  which  can  be  let  for  short  periods 
without  a  deed  makes  any  difference.  I  hiring  the  argu- 
ment in  Mayfieldv.  Robinson  {!>),  when  Woody.  Leadbitter 
was  mentioned,  it  was  remarked,  "  There  the  question  was, 
whether  a  right  of  way  could  be  created  by  the  unsealed 
instrument.  Whether  a  similar  right  once  created  may 
be  demised  by  such  an  instrument  is  a  different  point." 
Coleridge,  J., replied,  "  Being  an  incorporeal  hereditament, 
it  could  not."'  The  opinion  of  the  Court  of  Exchequer  in 
the  case  of  Wood  v.  Leadbitter  (c)  was  also  very  express 
upon  the  point,  and  that  being  a  leading  case  respecting 
incorporeal  rights,  it  may  be  well  to  quote  the  words  of 
the  Court : — "  That  no  incorporeal  inheritance  affecting 
land  can  either  be  created  or  transferred  otherwise  than  by 
deed  is  a  proposition  so  well  established  that  it  would  be 
mere  pedantry  to  cite  authorities  in  its  support.  All  such 
inheritances  are  said  emphatically  to  lie  in  grant  and  not 
in  livery,  and  to  pass  by  mere  delivering  of  the  deed.  In 
all  the  authorities  and  text-books  on  the  subject,  a  deed  is 
always  stated  or  assumed  to  be  indispensably  requisite. 
And  although  the  older  authorities  speak  of  incorporeal 
inheritances,  yet  there  is  no  doubt  but  that  the  principle 
does  not  depend  on  the  quality  of  the  interest  granted  or 
transferred,  but  on  the  nature  of  the  subject-matter:  a  right 
of  common,  for  instance,  which  is  a  profit  <i  prendre,  or  a 
right  of  way,  which  is  an  easement  or  right  in  the  nature 
of  an  easement,  can  no  more  be  granted  or  conveyed  for  life  or 
I'm-  years  without  a  deed,  than  in  fee  simple."      If,  however, 

(a)  Duke    of    Somerset    v.  c     13  M.  A-    W.  838;    14 

Fogwell,  5  1'-.  A-  ('.  875.  L.  .1  .  Exch.   L61.     See,  how- 

b    .  Q.B.p.  489.    See  also  ever,    Mitcalfe    v.    Westaway, 

per  Bayley,  J.,  in  the  passage  17  C.  I'..  X.  S.  658  ;  34  L.  J., 

cited    from    Hewlins   v.  Shi/>-  ('.  J'.  Q3. 
pam,  ante,  \>.  I. 
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an  easement  is  granted  to  a  man  for  the  use  of  himself  and  Ohap.  III. 
his  tenants,  occupiers  of  the  dominant  tenement,  there  can 
he  no  doubt  but  that  the  tenant,  though  not  holding  under 
a  deed,  would  be  entitled  to  use  the  easement ;  this,  how- 
ever, would  not  be  in  his  own  right,  but  in  right  of  his 
landlord,  and  if  he  was  obstructed  it  would  seem  that  he 
would  have  to  sue  in  his  landlord's  name  and  right,  and 
not  in  his  own,  for  the  easement  is  not  his. 

A  matter  of  considerable  importance  in  connection  with  Repair  of  the 
•  i  •  ,     subject  of  an 

easements,  and  which,  being  somewhat  akin  to  the  mode  easement. 

of  user  of  these  rights,  may  be  not  improperly  noticed  in 

this   place,  is  the  right  of  the  dominant  owner  to  repair 

the    servient    tenement    or  the  subject  of  the  easement, 

whatever  it  may  be,  in  the  servient  tenement.     It  is  clear 

that   if  the  dominant  owner  has  no  right  to  repair  the 

servient  tenement    or    to    enter  that    tenement   for    the 

purpose  of  repairing  the  subject  of  an  easement,  and  the 

servient  owner  will  not  do  it,  he  must  either  commit  a 

trespass  or  lose  his  easement.     There  is  no  doubt  but  that 

the  law  is  that  the  dominant  owner  may  enter  the  servient 

tenement  and  do   the  necessary    repairs,   ami    that    the 

servient  owner  is,  except  under  special  circumstances  (d), 

under    no    obligation    to    do    them  (e).     This  has    been 

understood  to  be  the  law   ever    since    the    old    case    of 

Pom/ret  v.  Hicroft  (/),  when  Twysden,  J.,  whose  opinion 

(d)  R.  II.  Buckley  and  Sons,  cast  upon  him  by  law,  as,  for 
Limited  v.  .V.  Buckley  ami  instance,  a  right  to  use  a  drain 
Sons,  (1898)  2  <t>.  B.  608;  67  may  involve  a  duty  to  keep 
L.  J.,  Q.  B.  953.  the   drain   in  repair,  that  no 

(e)  Though  the  dominant  nuisance  may  arise  to  the 
owner  may  enter  the  servient  servient  owner.  Humphreys 
tenement  and  repair  the  sub-  v.  Cousins,  2  C.  P.  D.  239  :  46 
ject  of  the  easement,  there  is,  L.  J.,  C.  P.  438  ;  36  L.  T.  180. 
as  a  general  rule,  no  obliga-  Jones  v.  Pritchard,  per  Parker, 
tion  on  him  to  keep  it  in  J.,  (1908)  1  Ch.  p.  038 ;  77 
repair.  There  may,  however,  L.  J.,  Ch.  p.  409;  98  L.  T. 
be  circumstances    in   connec-  p.  388. 

tion  with   his    right   of   user  (/)  1  Wms.  Saund.  p.  565, 

from  which  a  duty  to  repair  is      ed.  1871. 
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Chap.  111.  was  upheld  in  the  Exchequer  Chamber,  said  that  "  when 
Sect.  1.  tjie  use  0f  a  thing  is  granted,  everything  is  granted 
by  which  the  grantee  may  have  and  enjoy  snch  use, 
as  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in 
his  land  to  convey  water  to  my  cistern,  I  may  afterwards 
enter  and  dig  the  land  to  mend  the  pipes,  though  the  soil 
belongs  to  another  and  not  to  me."  The  same  principle 
has  been  followed  in  more  recent  times,  both  in  cases  of 
rights  of  way,  public  and  private,  and  of  support  (g)  ;  and 
it  even  extends  to  this,  that  if  a  person  has  an  easement 
he  may  enter  the  servient  tenement  and  put  the  subject 
of  the  easement  into  a  suitable  condition  for  the  exercise 
and  full  enjoyment  of  his  right,  even  though  it  was  not  at 
the  time  of  the  grant,  and  has  never  been  in  that  state 
before  (/?),  unless  the  instrument  by  which  the  right  is 
granted  shows  an  intention  that  no  alteration  shall  be 
made,  and  that  the  right  is  to  be  used  in  the  best  way 
it  can  as  things  then  exist. 
Obstruction         The  right  to  enter  on  the  servient  tenement  to  repair 

|,M  v"',m"  ,    the  subject  of  the  easement  gives  rise  to  another  right 

access  to  sub-  •>  . 

jeci  of  ease-     which  is  requisite  to  enable  the  dominant  owner  to  do  the 

repairs — namely,  a  right  to   prevent  the   servient  owner 

doing  anything  which  will  hinder  him  from  getting  at  the 

thing  to  be  repaired,  or  in  any  other  way  hindering  him 

from  repairing  it.     This  right  is  necessarily  one  of  a  very 

extensive,  and  it  may  be  of  a  very  onerous,  character,  but 

still  it  is  one  which  will  be  maintained  by  the  law,  as 

without  it  the  right  to  enter  and  repair  would  be  or  might 

be  rendered  useless,  and  the  easement  might  be  altogether 

destroyed.     A  right  of  this  kind  was  before  the  Court  in 

the  case  of  Goodhart  v.  Hyrtt  (■/).     A  spring  of  water  had 

(,/)  Hamilton  v.   Vestry  of  45  L.  J.,  Q.  B.  225  ;  -"'1   I-  T. 

St.    George,    Hanover  Square,  .').">(). 

L    R.,  9  Q.  B.  42;    13  L.  J.,  (h)  Newcomen   v.    Goulson, 

M    C.     11;     29    L.  T.  428.  5  Ch.  D.  133 ;  46  L.  J.,  Ch. 

Gerrard  v.  Cooke,  2   B.  &  P.,  459;  36  L.  T.  385. 

\.  ( !.  L09.     Colebech  v.  Gird-  (i)  25  <  !h.  I ).  182  ;  53  I..  J., 

lers'  <  Company,  1  Q.B.  D.  234  ;  ( !h.  219, ;  50  1,.  T.  95. 


Illrht     for 

repair, 
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for  many  years  been  made  to  supply  a  house  at  a  distance  Chap.  III. 
by  means  of  a  pipe.  The  house  and  the  hind  under  ,~H"'t-  ] 
which  the  pipe  ran  had  become  the  properties  of  different 
owners,  and  there  was  no  doubt  but  that  the  owner  of  the 
house  had  as  an  easement  a  right  to  draw  water  through 
the  pipe.  Together  with  this  right  he  had,  according  to 
the  principle  explained  above,  a  right,  when  necessary, 
to  enter  the  land  under  which  the  pipe  was,  to  repair 
the  pipe.  The  owner  of  the  land  began  to  build  a  house 
over  the  pipe,  and  the  dominant  owner  sued  to  restrain 
him  from  doing  so  on  the  ground  that  if  the  house  was 
built  it  would  lie  impossible,  or,  at  all  events,  not  reason- 
ably practicable,  for  him  to  get  at  it.  The  Court  restrained 
the  owner  of  the  land  from  proceeding  with  the  building. 

Sect.  2. — On  the  Extent  and  Mode  of  User  of  Particular 
Easements. 

The  foregoing  remarks  relative  to  the  Extent  and  Mode  Sect.  2. 
of  User  of  Easements  apply  to  easements  and  natural 
rights  of  all  kinds  ;  but  there  are  principles  of  law  which 
relate  exclusively  to  particular  easements,  and  which,  from 
their  nature,  are  inapplicable  to  easements  generally. 
These  will  be  considered  in  the  present  section. 


AIR. 

It  has  been  explained  that  every  landowner  has  a  pul.jty  of  air. 
natural  right  to  purity  of  air — that  is,  that  the  air  which 
naturally  flows  to  his  land  shall  not  be  rendered  impure  as 
it  passes  over  the  soil  of  other  persons.  When  this  subject 
was  considered,  the  extent  and  limit  of  the  right  were  neces- 
sarily noticed  at  the  same  time,  and  there  remains  nothing 
to  add  as  to  that  in  this  place.  It  was  then  explained 
that  the  right  is  not  that  the  air  shall  always  be  suffered 
to  remain  in  an  absolutely  pure  state,  but  that  it  shall 
not  be  rendered,  to  an  important  degree,  less  compatible 
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Chap.  III.  with  the  physical  comfort  of  human  existence.  It  is- 
30  '  "'  obvious  that  aright  that  air  should  in  no  degree  be  polluted, 
would  necessarily  put  an  end  to  many  of  the  ordinary 
occupations  of  mankind,  occupations  which  are  essential 
for  the  common  welfare  of  man;  each  individual  is,  con- 
sequently, bound  by  law  to  submit  to  a  certain  amount  of 
inconvenience  that  the  general  good  of  the  public  may  be 
secured  (/'). 

LIGHT. 

Extent  of  The  extent  of  prescriptive  rights  is  always  more  or  less 

\l'frl'l* t0  difficult  to  determine,  for  it  has  to  be   determined    by  the 

accustomed  user,  and  difficultly  sometimes  arises  from  the 
circumstances  that  the  user  has  varied,  more  or  less,  during 
the  prescriptive  period,  and  that  the  extent  and  mode  of 
the    user  may   not   have   been    altogether  known  to   the 
servient  owner.     According  to  the  more  recent  decisions, 
variation  of  the  mode  of  user  of  light  accustomed  to  enter 
a  window  is  not  so  material  as  an  element  for  determining 
the  extent  of  the  right — that  is,  the  amount  of  light  a 
dominant  owner  is  entitled  to — as  variation  in  the  mode 
of  user  is  in  the  case  of  other  easements.     In  the  case  of 
light  the    servient    owner    may    have   known    that   light 
passing  over  his  soil  entered  a  particular  window,  but  he 
may  have  been  totally  ignorant  of  the  purpose  for  which 
the   light  was  used  when  it  entered  the  house;  it  may 
have  been  used  merely   to  light  a  closet  or  cellar,  or  it 
may  have  been  used  for  a  clerk's  office,  or  for  the  delicate 
process  of  sampling  silks,  and  the  amount  of  light  which 
is  sufficient  for  one  purpose  may  be  wholly  inadequate  for 
another.     It  may  now,  however,  be  taken  as  decided  that 
even  though  this  is   the  case,  and  though  the  light  may 
have  been  used  for  some  special  purpose  requiring  a  pecu- 
liarly fine,  strong,  or  direct  light,  this  cannot  affect  the 
extent  of  the  right  of  the  dominant  owner. 

(j)   See   ante,  Chap.  I.,  p.    50.     See  also  post,  Chap.  IV., 
Section  '2,  "Am,"  p.  472. 
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The  general  result  of  recent  decisions  as  to  the  extent    Chap.  III. 
of  rights  to   light  acquired   by  prescription,  which    hus 


in  late  vears  received  much  consideration  in  various  cases  1-  .wt}en  iU> 

quired  by 

which  are  not  always  easy  to   reconcile,  seems  to  be  that  prescription. 
;i  prescriptive  right  to  light  is  not  a  right  to  all  the  light 
which    has  been  accustomed  to  enter    a  window  during 
the   prescriptive   period,  as  the  right  of  a  neighbour  to 
build  on   his  own  land,  though  his  building  may  cause 
some  interference  with  the  light,  must  be  taken  into  con- 
sideration.    It  was  held  in  the  House   of  Lords  in  the 
case  of  Colls  v.  Home  and    Colonial  Stores,  Limited  (/.) 
that  the  main  question  is  whether  the  obstructing  building 
is  in  such  a  position,  and  so   near  the  dominant  tene- 
ment   as  to  constitute  a  nuisance,  which  is  a  question 
of  fact  depending  upon  the  surroundings  and  the  circum- 
stances  of   light    coming    from    other    sources,   as    well 
as  the  question  of  the  proximity  of    the  premises  com- 
plained of;   and  in  Higgins  v.  Betts  (I),  Farwell,  J.,  said 
that  he  had  carefully  studied  the  judgments  in  Coils'  Case, 
and    also    the  exposition    of  that  case   by  the  Court  of 
Appeal  in  Kine  v.  Jolly  and  Bray's,  J.,  recent  decision  in 
Ambler  \.  Gordon  (m),  and  as  a  result,  he  added,  that  "  It  is 
still,  as  it  always  has  been,  a  question  of  nuisance  or  no 
nuisance,  but   the  test   of  nuisance   is  not — How  much 
light  has  been  taken,  and  is  that  enough  to  materially 
lessen  the  enjoyment  and  use  of  the  house  that  its  owner 
previously   had  ?  but — How   much    is   left,   and  is    that 
enough  for  the  comfortable  use  and  enjoyment  of  the  house 
according   to    the    ordinary   requirements    of   mankind  ? 
This  latter  is  the  direction  in  Back  v.  Stacey  quoted  in 
Coils'    case."     In  his  judgment  in   Back  v.  Stacey  (w), 
which  was  a  trial  at  Nisi  Prius,  Best.,  C.  J.,  told  the  jury 

(k)  (1905)  A.  C.  179;    73  L905)   2  Ch.  210;    74 

J,  J  ,  Ch.  484  ;  90  L.  T.  687.  L.  J.,  Ch.  (12 1  ;  92  L.  T.  850. 

Kine  v.  Jolhh  (1905)   1   Ch.  (m)  (1905)  1  K.  B.  417  ;  7  I 

480  ;  74  L.  J.,Ch.  174  ;  92  L.T.  L.  J.,  K.  B.  185  ;  92  L.  T.  90. 

209  :  (1907)  A.  C.  1 ;  76  L.  J.,  ( n)  2  ( '.  &  P.  465. 
Ch.  1;  95  L.T.  656. 

F.  C    C 
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Chap.  HI.  that  "In  order  to  give  a  right  of  action  and  sustain  the 
S(X't-  -■  issue,  there  must  he  a  substantial  privation  of  light 
sufficient  to  render  the  occupation  of  the  house  uncom- 
fortable and"  (which  Wood,  V.C.,  said  should  bo  read 
or  (o) )  "  to  prevent  the  plaintiff  from  carrying  on  his  accus- 
tomed business  on  the  premises  as  beneficially  as  he  had 
formerly  done."  Farwell,  J.,  in  Higgins  v.  Betts  put  the 
case  of  nuisance  by  interference  with  light  on  the  same 
footing  as  cases  of  nuisance  by  noise  or  smell.  In  Colls' 
case  Lord  Halsbury,  L.  C,  referred  with  approbation 
to  an  old  case,  the  Fishmongers'  Company  v.  East  India 
Company  (p),  in  which  Lord  Hardwicke  laid  down  that 
"It  is  not  sufficient  to  say  that  it  will  alter  the  plaintiff's 
light,  for  then  no  vacant  piece  of  ground  could  be  built 
on  in  the  City  .  .  .  and  the  law  says  it  must  be  so  near 
as  to  be  a  nuisance." 

2.  When  ac-  Questions  as  to  the  extent  of  rights  to  light  which  have 
qmml  by  been  acquired  by  grant  have  been  of  rare  occurrence,  and 
there  is  but  little  authority  on  the  subject;  but  it  is  not 
very  easy  to  see  why  such  questions  should  not  be  as 
frequent  as  those  which  relate  to  prescriptive  rights, 
unless  the  reason  is  that  rights  to  light  are  less  fre- 
quently acquired  by  grant  than  by  prescription.  But, 
nevertheless,  such  questions  may  at  any  time  arise,  and 
Mellish,  L.  J.,  expressed  an  opinion  that  the  nature  and 
extent  of  a  right  to  light  acquired  by  grant,  express  or 
implied,  is  precisely  the  same  as  if  the  right  were  acquired 
by  prescription  (q).  But  since  the  recent  cases  relating 
to  claims  to  prescriptive  rights  to  light  it  is  doubtful  if 
this  is  so,  and  to  ascertain  the  extent  of  the  right  a 
different  measure  may  have  to  be  used  in  the  two  cases. 
The    extent    of  a    prescriptive    right    has    already   been 

(o)  Dent   v.   Auction  Mart  (p)  (1752)  1  Dick.  163. 

Company,  L.   R.,  2  Eq.  i  (</)   Kelk  v.  Pearson,  L.  R., 

35  L.  J.,  Ch.  555  ;  14  L.  T.  6  Ch.  p.  813  ;  24  L.  T.  890. 
827. 
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considered;  but  in  a  case  where  the  right  has  been  Chap.  III. 
acquired  by  grant — for  instance,  when  a  man  has  sold  a  _ 
house,  reserving  the  adjoining  land  over  which  the  light 
passes  to  the  windows  of  the  house,  when  there  would  be 
an  implied  grant  of  right  to  light — the  same  principles 
cannot  be  applied.  What  then  in  such  a  case  is  the 
measure  of  the  right?  It  is  surmised  that  it  is  the 
amount  of  light  that  entered  the  windows  at  the  time  the 
grant  was  made,  or  is  presumed  to  have  been  made, 
that  is,  in  the  instance  given  above,  at  the  time  the 
owner  of  the  house  sold  it.  But  the  circumstances  under 
which  the  grant  was  made,  even  though  an  implied  grant, 
must  be  taken  into  consideration ;  for  instance,  a  grant 
by  a  railway  company  of  a  house  on  surplus  land  would 
be  subject  to  its  right  to  obstruct  the  light  if  necessaiy 
for  the  purposes  of  the  railway  (?•),  and  any  particular  use 
to  which  the  dominant  owner  intends  to  put  the  house  to 
the  knowledge  of  the  grantor,  or  for  which  the  buildings  are 
specially  adapted  from  situation  or  otherwise,  which  might 
require  an  extraordinary  amount  of  light,  may  affect  the 
question  (s),  or  there  may  be  something  in  the  deed  of 
giant  showing  that  that  particular  use  was  in  the  con- 
templation of  the  parties  when  the  grant  was  made,  and 
that  the  buildings  were  disposed  of  for  that  purpose. 

A  right  to  have  light  unobstructed  cannot  be  suddenly  Enlarging 
enlarged  by  ancient  windows  being  increased  in  size  or  by  Screil'ngthe 
new  windows  being  opened,  for  no  man  can  by  any  act  of  number  of 

i  •  •  i        !  ,    •    ,  •  ,  .  .    ,      windows. 

Ins  own  impose  a  new  burden  or  restriction  on  his  neigh- 
bour. Such  an  alteration  may  confer  an  increased  or 
additional  right  after  the  lapse  of  twenty  years,  but  this 
is  in  reality  not  an  increase  of  the  original,  but  an 
acquisition  of  a  new  right  (<).     The  opening  of  new  or 

(r)  Myers   v.  Catterson,  43  07  L.  T.  191. 
Ch.D.470;59L.J.,Ch.315;  <ooVer  v.  Eubbuck,  30 

02  L.  T.  205.  Beav.  100  ;  31  L.  J.,  Ch.  L23. 
^  (s)  Corbett  v.  Jonas,  (1892)  Martin  v.  Goble,  1  Camp.  320. 

3  Ch.  137  ;  62  L.  J.,  Ch.  43  ;      Lanfranchi      v.      Mackenzie. 

c  c  -2 
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(hap.  I  IT.  enlargement  of  ancient  windows  is,  however,  no  wrongful 
act  on  the  part  of  the  owner  of  a  house,  and  it  does  not 
in  any  way  affect  his  original  right  to  light ;  hut  the 
servient  owner  may,  in  the  exercise  of  his  ordinary  right 
to  huild  on  his  own  land,  erect  something  to  hlock  up  the 
new  windows,  hut  he  may  not,  while  blocking  up  the  new 
windows,  obstruct  the  ancient  lights  (u). 

Altering  and  As  the  extent  of  a  right  to  light  is  not  to  be  measured 
condition  of  by  tne  use  to  which  the  light  has  been  put,  or  by  the  limit 
windows.  t0  £]ie  amount  of  light  admitted  through  an  ancient 
window  in  consequence  of  the  substance  in  the  window 
being  thick  glass  or  thin  or  otherwise,  and  as  the  substi- 
tution of  one  substance  in  the  window  for  another  cannot 
increase  the  burden  on  the  servient  tenement,  the  owner 
of  ancient  lights  may  alter  and  improve  the  condition  of 
his  windows  in  any  way  he  pleases  in  order  to  make  them 
admit  a  greater  amount  of  light  through  the  ancient 
apertures,  and  he  will  be  entitled  to  the  light  so  acquired. 
It  was  held  in  an  old  case  at  Nisi  Prius  that,  if  partial 
light  only  has  been  accustomed  to  enter  ancient  windows 
by  reason  of  blinds  sloping  upwards  in  front  of  the 
windows,  the  measure  of  the  right  to  light  is  the  quantity 
of  light  which  has  been  accustomed  to  enter  the  windows 
when  so  blinded,  and  that  on  removal  of  the  blinds  the 
servient  owner  would  be  justified  in  obstructing  the  addi- 
tional amount  of  light  thereby  acquired  (v)  ;  but  the 
subsequent  case  of  Turner  v.  Spooner  (w)  established  a 
different  rule.  In  that  case  the  plaintiff  was  possessed  of 
two  ancient  windows,  one  of  which  had  always  been 
painted  white  on  the  inside,  and  was  protected  by  iron 
bars,  and  both  the  windows  were  made  with  heavy  frames 
and   small   casements  in  leaden  lattices,  and  they  only 

L.  R.,  4  Eq.  421 ;  30  L.  J.,  (v)  Cotterell  v.  Griffiths,  4 

Ch.  518  ;  16  L.  T.  114.  Esp.  69.     Martin  v.  Goble,  1 

(u)  Tapling     v.    Jones,    11  Camp.  320. 
II.  L.  C.  290;  34  L.  J.,  C.  P.  (to)  1  Dr.  &  Sm.  467  ;  30 

342;   12  L.  T.  555.  L.  J.,  Ch.  801. 
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opened  partially.     The  plaintiff,  to  improve  his  windows,    Chap.  III. 

removed  the  heavy  frames  and  casements,  and  inserted  _ 

plate  glass  in  light  frames,  making  the  windows  to  open 

wide.    The  defendants  thereupon  erected  a  wooden  frame 

in  their  yard  within  a  few  inches  of  the  ancient  lights, 

resembling  windows,  and  glazed  with  opaque  dark-coloured 

glass,  and  thereby  prevented  any  more  light  than  had 

been  customary  entering  the  windows.     A  bill  was  filed 

by  the   plaintiff  to  restrain  the  erection  of  the    glazed 

frame.    The  defendants  contended  that  they  were  entitled 

to  cut  down  the   amount   of  light  enjoyed   through  the 

altered  window's  to  the  amount  admitted  through  the  old 

casements  ;  but  the  Vice-Chancellor  would  not  agree  to 

that    proposition,    for,    said    he,    if  a    person    possesses 

ancient  lights,  and  without  altering  them  can  acquire  an 

increased  degree  of  light  and  air,  he  is  entitled  to  such 

acquisition,  without  giving  a  right  to  the  occupier  of  the 

servient  tenement  to  say  that  that  is  a  new  easement;  and 

it  appeared  to  him  that  with  respect  to  the  alteration  of 

the  wood  or  framework,  or  the  mode  of  glazing  or  the 

thickness  of  the  bars,  as  distinguished  from  the  aperture 

itself,  it  was    competent   for  the  plaintiff  to  make  any 

such  alterations  without  it  being  said  that  he  was  doing 

that    which    might    result  in  the   acquisition   of   a   new 

easement. 

SUPPORT. 

But  few  remarks  are  required  relative  to  the  extent  of 
the  natural  right  of  support,  which  has  been  explained  to 
be  the  right  to  which  landowners  are  bjr  law  entitled  that 
the  use  and  enjoyment  of  their  land  in  its  natural  condition 
shall  not  be  disturbed  by  the  removal  of  the  adjacent  and 
subjacent  means  of  support.  This  right  is  absolute  and  Natural  right 
unlimited,  and  if  the  means  of  support  are  removed,  j^f^ed 
whereby  the  land  is  made  to  sink,  the  person  removing 
the  same  is  responsible  for  damage  caused  ;  and  this  is  the 
case  even  though  the  removal  was  effected  with  the  utmost 
care,  and  although  minerals  have  been  excavated  according 
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(  hap.  III.    to  the  custom  of  the  country  whore  the  mines  are  situate. 
Sect-  2-      This  subject  was  fully  examined  and  discussed  in  the  case 
of  Humphries  v.  Brogden  (•■).  in  which,  in  addition  to  laying 
down  the  above-mentioned  rule  of  law,  the  Court  said  : 
"We   likewise   think   that   the  rule   giving   the  right    of 
support  to  the  surface  upon  the  minerals  in  the  absence  of 
any  express  grant,  reservation,  or  covenant,  must  be  laid 
down  generally,  without  reference  to  the  nature   of  the 
strata  or  the  difficulty  of  propping  up  the  surface,  or  the 
comparative  value  of  the  surface  and  the  minerals.     We 
are  not  aware  of  any  principle  upon  which  qualifications 
could  he  added  to  the  rule,  and  the  attempt  to  introduce 
them  would    lead    to    uncertainty    and    litigation."   .   .   . 
"  Something  has  been  said  of  a  right  of  reasonable  support 
for  the  surface,  but  we   cannot  measure   out  degrees  to 
which  the   right  may  extend,   and  the    only   reasonable 
support  is  that  which  will  support  the  surface  from  sub- 
sidence and  keep  it  securely  at  its   ancient  and  natural 
level."     These   principles  being  established   as   law,    an 
important  question  arises  in  cases  where  the  soil  is  of  such 
a  nature  that  it  is  impossible  to  excavate  any  of  the  minerals 
without  causing  a  subsidence  of  the  surface.     When  the 
soil  is  of  that  nature  and  the  surface  belongs  to  one  person 
and  the  subjacent  minerals  to  another — whose  interest  is 
to  be  sacrificed?     Is  the  mine  owner  to  forbear  excavating 
his  minerals,  or  must  the  surface  owner  submit  to  unavoid- 
able damage  ?     It  has  been  held  that  in  such  an  event  the 
mine    owner    must    refrain    from    excavating   any   of  his 
minerals,  and  that  he  is  not  in  any  case — except,  of  course, 
under  the  terms  of  an  Act  of  Parliament  or  by  special 
agreement — justified  in  causing  the    surface    owner  any 
damage  (//). 

(x)  12  Q.  B.  739;  20  L.J.,  L.  T.  642. 

i).  B.  10.     Rowootham  v.Wil-  (y)  Wakefield  v.  Duke   oj 

son   6  E.  &  B.  739  ;  25  L.  J.,  Buedeuch,  L.  R,.,  4  Eq.  613; 

Q.B.  362:  8  E.  &  B.  L23;  27  36  L.  J.,  Oh.  763;    L6  L.  T. 

L  •!.,<>.   B.  HI  :  8   II.   L.  C.  475:    L.   R.    4    II.    L.  377; 

348:  30  L.  J.,  Q.   B.    L9;  2  39  L.  J.,  Ch.  Ill;  23  L.  T. 
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The  natural  right  to  support  being  of  the  absolute  and    Chap.  III. 
unqualified  nature  above  mentioned,  it  is  obvious  that  it 


may  be  a  very  important  question  to  what  extent  in  point  '.'. 

of  distance  from  the  dominant  tenement  this  right  extends,  right  extends. 

[f  the  subsoil  and  adjacent  s«>il  consist  of  rock  or  other 

firm  substance,  it  is  clear  that  it  will  be  safe  to  excavate  in 

the  adjoining  soil  almost  or  quite   up  to  the  boundary  of 

the  dominant  tenement;  but  if  the  soil  consist  of  loose 

sand,  mud    or  other  unsound  material,  support  may  be 

needed  for  a  very  great  distance.     There  is  no  doubt  that 

as  the  natural  right  is  unlimited  in  other  respects,  so  it  is 

unlimited  in  point  of  distance,  and  that  it  may  extend  not 

merely   to   the  soil  of  the   adjoining  landowner,   but  to 

more  distant  estates  (z).    The  words  "  neighbouring  "  and 

"  adjacent  "  are  commonly  used  with  reference  to  the  land 

subject  to  the  burden  of  support,  and  these  words  are  apt 

to  convey  a  mistaken  notion  that  the  servient  estate  must 

wholly  belong  to  one  person — namely,  the  owner  of  the  land 

adjoining  the  dominant  tenement;  but  this,  it  is  conceived, 

is  not  so,  and  that  these  words  are  used  to  mean  any  land 

required  to  afford  support.     It  may  be  that  the  land  of  an 

adjoining  owner  is  only  a  narrow  strip,  and  that  support 

is  required  from  subsoil  much  beyond  that.     It  would  be 

very  unreasonable  to  say  that  if  land  for  five  hundred  yards 

belonged  to  one  person  only  the  right   to  support  should 

extend  to  that  distance,  but  that  if  that  five  hundred  yards 

should  be  cut  up  into  building  plots  of  fifty  feet  each,  the 

right  should  then  become  limited  to  the  first  fifty.     The 

102.     Bell  v.  Love,  L0  <v>.  B.  D.  New  EueknaU  Colliery  Com- 

:  52  1..  •!..  Q.  B.  290;    is  pany,     L909)    1    Ch.  37;    78 

L  T.  592:  9  App.  Cas.  286;  L.  J.,  Ch.  63;  99  L  T.  818. 

53L.J.,Q.B.257;51  1..T.  1.  Affirmed  in  Bouse  of   Lords 

Butterknowle     Colliery    Com-  but    not   yet  reported,  except 

pany    v.     Bishop    Auckland  m  26  T.  1..  R.  U5. 

Industrial  Co-operative  Com-  Corporation  of  Birming- 

pany,  (1906)  A.  ( '.  305;    75  ham  v.  Allen,  6  Ch.    D.  284; 

I..  /I.,  Ch.  541  ;  '.U   L.  T.  795.  t6  L.  J.,  Ch.  07;'.;  37  L.  T. 

Butterley  '  'ompany,  Limited  v.  2<  '7. 
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Ohn]>.  III.  natural  right  to  support  must  be  in  this  respect  analogous 
.  ^  ~"  to  the  natural  right  to  the  flow  of  water  of  a  stream,  which 
is  not  limited  to  a  right  against  the  adjoining  landowner 
only  but  extends  to  any  number  of  successive  owners  up 
the  watercourse,  whose  acts  may  affect  the  enjoyment  of 
the  dominant  owner  lower  down. 

The  strict   legal   right  to  unlimited    support  may,   of 

Natural  right  course,  be  modified,  as  it  frequently  is,  b}'  Act  of  Parlia- 

m<5ified  by     ment  or  by  private    agreement  (a).      A    grant    of  land, 

agreement.       however,  with  a   reservation  of  the  subjacent  mines,  or 

with  a  reservation  of  the  mines  with  power  for  the  owner 

to  dig  and  get  the  minerals,  paying  for  all  damage  caused 

by   the   digging,  does   not  generally  deprive  the  surface 

owner   of  his   right   to    support,   but  whether    he    is    so 

deprived  or  not  depends  in  each  case  upon  the  terms  of 

the  grant  (b).     A  grant  of  upper  strata  of  coal  confers  on 

the  grantee,  in  the  absence  of  airy  provision  to  the  contrary 

in  the  grant,  a  right  to  support  sufficient  to  enable  him  to 

use  and  work  them.     The  degree  is  not  necessarily  the 

same  as  for  surface  land  (c). 

Limited  sup-        If  the  natural  right  to  support  for  land  is  limited  by  Act 

buildings.        °^  I3 ar  1  i am e i^ t  or  otherwise,  and  the  owner  of  subjacent 

mines  is  entitled  to  excavate  and  cause  subsidence  of  the 


(a)  Smith  v.  Darby,  L.  R., 
7  Q.  B.  71(1;  42  J,.  J.,  Q.  B. 
140.  Ed<h»i  v.  J  off  each.,  L.  R., 
7  Exch'.  379;  42  L.  J.,  Exch. 
36;  28  LT.  273.  Aspden  v. 
Seddon,  L.  R.,  10  Ch.  394  ;  44 
L.  J.,  CL  359;  32  L.  T.  115. 

(b)  Smart  v.  Mori  mi,  5  E. 
&B.  30;  24  L.  J.,  Q.  B.  261. 
New  Sharlston  Collieries  ( 'om- 
pany,  Limited  v.  Earl  of 
Westmoreland,  82  L.  T.  725  ; 
(1904)  2  Oh.  443  in  note. 
Harris  v.  Ryding,  5  M.  &  W. 
60;  8  L.  J.,  N.  S.,  Exch.  181. 


Roberts  v.  Haines,  7  E.  &  B. 
625;  27  L.  J,  Exch.  49. 
Aspden  v.  Seddon,  1  Exch.  D. 
496;  46  L.  J.,  Exch.  353; 
34  L.  T.  906. 

(c)  Butterley  Company, 
Limited  v.  ~New  Hucknall 
Colliery  Company,  Limited, 
(1908)  2  Ch.  475;  77  L.  J., 
Ch.  746  :  (1909)  1  Ch.  37  ;  78 
L.  J.,  Ch.  63;  99  L.  T.  818. 
Affirmed  in  House  of  Lords 
but  not  yet  reported,  except 
in  26  T.  L.  R.  415.  Mundyv. 
Duke  of  Rutland,  23  Ch.  D.  89. 
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surface,  a  similarly  limited  right   to   support  can  alone    Chap    III. 
be  acquired    by   prescription  for  houses  erected   on  the 
surface  (<l). 

When  speaking  of  easements  generally,  it  was  point,  d  ^^'j;;11,,, 
out  that  the  dominant  owner  has  a  right  to  enter  the  ser-  repair  a 
vient  tenement  for  the  purpose  of  doing  any  repairs  either  [JJjJJing. 
to  that  tenement  or  to  the  subject  of  the  easement  therein 
that  may  be  required  for  the  maintenance  of  his  enjoyment. 
It  is  unnecessary  in  this  place  again  to  discuss  the  subject 
at  length;  but  it  is  to  be  remarked  that  the  question  of 
that  right  arose  with  reference  to  the  easement  of 
support  for  one  building  from  another.  The  question  in 
the  case  had  reference  to  a  party  wall,  and  it  was  argued 
that,  under  the  circumstances  of  the  case,  a  covenant  to 
repair  the  wall  by  the  grantor  of  the  lease  of  the  dominant 
tenement  must  be  implied  :  the  decision  of  the  Court, 
however,  was  against  any  implication  of  such  a  covenant, 
and  it  was  said  that  it  might  be  open  to  doubt  whether 
the  support  of  the  plaintiff's  house  by  the  party  wall  was, 
strictly  speaking,  in  the  nature  of  an  easement  or  not, 
but  assuming  that  the  right  of  support  in  that  case  was 
in  the  nature  of  an  easement  founded  on  implied  grant,  it 
was  well  established  that  there  is  no  obligation  to  repair 
on  the  part  of  the  servient  owner,  but  that  the  owner  of 
the  dominant  tenement  must  repair,  and  he  may  enter  on 
the  servient  tenement  for  that  purpose  (e). 

WATER. 

The  natural  rights  which  riparian  proprietors  have  in  Limit  °£  .  , 

1  L       L  natural    I 

the  water  of  natural  streams  are,  to  a  certain  extent,  con-  to  the  use 
flicting  in  their  character,  for  while  all  have  a  right  to  the  ^ow  of  water 
uninterrupted  flow  of  that  water,  all  have  a  rig] it  to  use 

(d)  Rowbotham  v.  Wilson,  6  (e)  Colebeck     v.     QirdlerJ 

E.  &   15.  593  ;   i'.".  L.  J.,  Q.  B.  Company,  1  Q.  B.  I  >.  234  ;    t5 

362:  8  H.  L.  C.  348 ;  30  L.  J.,  L.  J.,  Q.  1'..  225;    54  L.  T 

Q.  B.  49;  2  L  T.  642.  350. 
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I  bap.  ITT.  and  consume  it  as  it  flows  past  their  land,  and  the  result 
N  "'  is  that  these  rights  are  limited  by  each  other  ;  the  right 
jto  the  uninterrupted  flow  of  water  is  not  a  right  that 
the  water  shall  be  absolutely  and  wholly  uninterrupted, 
but  that  the  water  shall  not  he  materially  diminished  in 
quantity  by  user  b}'  other  riparian  proprietors  ;  and,  in 
a  similar  manner,  the  right  of  the  latter  is  not  that  they 
may  use  the  whole  or  even  a  considerable  portion  of  the 
water,  but  only  that  they  may  make  a  reasonable  use 
of  it  on  their  riparian  land,  having  due  regard  to  the 
interests  of  other  persons  who  have  land  lower  down  the 
stream  (_/). 

Use  of  water.  The  right  to  use  the  water  of  streams  is  generally  said 
to  be  a  right  to  a  reasonable  use  of  the  water,  for  it  is 
impossible  to  lay  down  any  hard  line  to  define  the  extent 
of  this  right ;  but  the  very  use  of  this  word  "  reasonable  " 
has  given  rise  to  questions  as  to  what  kind  of  user  can 
be  so  described.  In  the  case  of  the  Medway  Navigation 
Conijxtin/  v.  Earl  of  Romney  (g),  it  was  held  that  the 
abstraction  of  water  from  a  flowing  stream  to  supply  a 
gaol  or  lunatic  asylum  was  a  purpose  more  extensive  than 
any  to  which  a  riparian  owner  has  a  right  to  apply  the 
water  ;  and  in  the  case  of  Wilts  and  Berks  Canal  Navi- 
gation  Company  v.  Swindon  Waterworks  Company  {h), 
James,  L.  J.,  in  giving  judgment,  said  that  the  use  and 
diversion  of  a  stream  to  supply  a  town  with  water  is  not  a 
purpose  for  which  a,  riparian  proprietor  is  entitled  to  take 
the  water  from  its  natural  course. 


if)  Emlreyv. Owen, 6Exch.  638  ;  33  L.  T.  513.     Roberts 

353;    20  L.   J.,    Exch.    212.  v.  Gwyrfai   District  Council, 

Wright  v.  Howard,  I    Sim.  A.  (1899)  1  Ch.  583;  80  L.  T. 

St.  190;    1   L.  J.,  Ch.  94.  107;    McCartney  v.   London- 

(g)  9  C.  B.,  N.  S.  575;  30  derry  and  Lough  Swilly  Rail- 

L.  •!.,  C.  P.  236.  way  Company,  Limited,  (1904) 

(/,)  I,    i;..  9  Ch.  451  ;    43  A.V.  301  ;  7:'.  L.  J.,   P.  C. 

Lj.,Ch.  393;  30  L.  T.  L43:  (PL  L.  Ir.)73;  91  L.  T.  105. 
L  R.7H.L.697;  t5L.J.,Ch. 
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The  reasonableness  of  the  mode  of  using  water  may  be      hap.  III. 
considered,  not  only  with  reference  to  the  purpose  of  the 
user,  sis  the  supplying  a  gaol  or  lunatic  asylum,  or  the  Extentoi 
watering  of  cattle,  but  also  with  regard  to  the  extenl   of, 
the  riparian  estate  to  be  supplied;  for  if  a  riparian  estate 
is  of  great  extent  and  stretches  far  away  from  the  river's 
banks,  are  riparian  rights  incident  to  the  whole  of  the 
estate,  simply  hecause  the  whole  of  the  land  belongs  to 
one  person,  who  happens  to  be  the  owner  of  a  portion  of 
the  river's  banks,  or  are  they  limited  to  a  part  of  the  land 
nearest  to  the  stream  '?     It  may  very  well  happen  that  a 
riparian  proprietor  owns  an  estate  of  10,000  acres  which 
abuts  on  a  stream  for  100  feet  only.     Is  the  whole  of  that 
estate  clothed  with  riparian  rights  by  reason  of  this  trifling 
abutment  on  the  stream,  or  if  not,  for  what  distance  from 
the  stream   is  the   estate  so  clothed  ?     This  question  is 
likely  only  to  arise  with  reference  to  the  riparian  right  to 
take  water  for  use  and  consumption  on  the  riparian  land  ; 
for,  with  regard  to  the  other  riparian  rights,  the  extent  of 
the  riparian  estate  can,  it  is  apprehended,  be  a  matter  of 
no  importance;   but,   to   answer  the   question,  it  would 
seem    that    riparian    rights    are    incident    to    the    whole 
riparian  estate,  of  whatever  size  it  may  be,  but  the  enjoy- 
ment  of  the  rights   are   so   limited    that    other   riparian 
proprietors  may  not  be  subjected  to  injury  from  undue 
use  oi'  the  water. 

Two  cases  relating  to  the  extent  of  the  riparian  right  ase  of  water 
to  take  water  for  use  call  for  notire  here.  They  were  y  ' 
both  claims  by  railway  companies  to  take  water  from 
natural  streams  which  were  crossed  by  their  lines  to  feed 
their  engines.  The  only  riparian  estate  possessed  in 
each  case  was  a  small  piece  of  land  necessarily  taken 
for  their  bridges  and  works.  In  the  first  ease,  viz., 
the  Earl  of  Sandwich  v.  Great  Northern  Raihvay  Com- 
pany {i),  Bacon,  V.-C,  held  that  the  company,  as  riparian 

(i)   10  Ch.  D.  7i '7;    10  L.  J.,  Oh.  225. 


396  EXTENT    AND    MODE    OF    USER    OF    EASEMENTS. 

Chap.  III.  proprietors  of  a  stream,  were  entitled  to  take  water  to 
^ect-  -•  supply  their  engines.  This  decision  was,  however,  sub- 
sequently disapproved  in  the  House  of  Lords  in  the  case 
of  McCartney  v.  Londonderry  and  Lough  Swilly  Railway 
Company  (j),  for,  as  Lord  Macnaghten  said,  it  would  he 
extravagant  to  suggest  that  the  system  of  the  railway 
company  and  the  lines  of  other  companies  over  which 
they  had  running  powers  formed  one  single  riparian 
tenement,  or  that  the  railway  company,  by  virtue  of  con- 
tact with  the  stream  at  one  point  possessed  throughout 
their  system  and  all  through  the  lines  of  other  companies 
over  which  they  had  running  powers,  rights  analogous  to 
those  possessed  by  persons  who  dwell  on  the  banks  of  a 
river  in  respect  of  their  riverside  property. 

Ordinary  Of  late  a  distinction  has  grown  up  with  reference  to 

ordinary  use.  the  natural  right  to  use  the  water  of  streams  between 
ordinary  and  extraordinary  use.  This  distinction  was 
first  made  by  Lord  Kingsdown.  In  the  case  of  Miner  v. 
Gilmour  (k),  which  was  an  appeal  to  the  Privy  Council 
from  Lower  Canada,  Lord  Kingsdown,  who  said  that  in 
this  particular  there  was  no  material  distinction  between 
the  French  law  prevailing  in  Lower  Canada  and  the 
English  law,  stated  the  law  in  these  terms  :  "  By  the 
general  law  applicable  to  running  streams  every  riparian 
proprietor  has  a  right  to  what  may  be  called  the  ordinary 
use  of  the  water  flowing  past  his  land, — for  instance,  to 
the  reasonable  use  of  the  water  for  his  domestic  purposes 
and  for  his  cattle, — and  this  without  regard  to  the  effect 
which  such  use  may  have  in  case  of  a  deficiency  upon 
proprietors  lower  down  the  stream.  But  further,  he  has 
a  right  to  the  use  of  it  for  any  purpose,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  that  he  does 
not  thereby  interfere  with  the  rights  of  other  proprietors 
either  above  or  below  him.      Subject  to  this  condition  he 

(j)  (1904)   A.   C.   301  ;    73      L.  T.  105. 
L.  J.,  P.  C.  (H.  L.  Ir.)  73  ;  91  (fc)  12  Moore,  P.  0.  p.  156. 
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may   dam   up   the  stream  for  the  purpose  of  a  mill,  or    Chap.  III. 

divert  the  water  for  the  purpose  of  irrigation.     But  he  _  °ec'i-  2< 

has  no  right  to  interrupt  the  regular  flow  of  the  stream 
if  he  thereby  interferes  with  the  lawful  use  of  the  water 
by  other  proprietors  and  inflicts  upon  them  a  sensible 
injury."  The  distinction  between  the  ordinary  and 
extraordinary  use  of  water  was  subsequently  adopted  by 
Brett,  M.R.,  who  went  a  step  farther  than  Lord  Kings- 
down,  and  showed  that  a  user  that  would  be  extraordinary 
in  one  place  might  be  ordinary  in  another,  owing  to  the 
surrounding  circumstances ;  and  also  that,  owing  to 
changes  in  the  locality,  or  otherwise,  a  user  that  at  one 
time  would  be  considered  extraordinary  would  at  another 
be  deemed  ordinary.  His  Lordship  said  (according  to 
the  report  in  the  Law  Journal)  :  "  The  question  has 
been  raised  whether,  assuming  the  defendants  to  be 
riparian  owners,  the  plaintiffs  are  entitled  to  recover.  It 
is  suggested  that  they  are  so  entitled,  even  though  the 
defendants  are  riparian  owners,  because  the  use  of  the 
water  of  this  river  for  manufacturing  purposes  is  an 
extraordinary  use  of  the  water  within  the  definition  given 
by  Lord  Kingsdown  in  Miner  v.  Gilmour,  and  therefore 
that  it  does  not  signify  whether  the  use  of  the  water  was 
reasonable  or  not,  because  the  defendants  would  in  such 
a  case  be  bound  so  to  use  the  water  as  not  to  send  it  on 
to  another  riparian  proprietor  sensibly  diminished  in 
either  quantity  or  quality.  If  I  were  clear  that  the  use 
of  the  water  by  the  defendants  was  an  extraordinary  use 
within  the  principle  laid  down  bj'  Lord  Kingsdown,  I 
might  be  able  to  deal  with  the  case  on  that  footing ;  but 
the  argument  for  the  defendant  strikes  me  as  forcible, 
and  I  agree  that  it  is  impossible  to  negative  the  proposi- 
tion that  a  use  which  may  at  one  time  have  been  extra- 
ordinary, may  by  changes  in  the  condition  of  things 
become  ordinary,  and  that  a  use  of  water  which  might  be 
extraordinary  in  an  agricultural  district  may  not  be 
extraordinary  in  a  manufacturing  district ;   and  I  am  not 
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Chap.  III.    prepared  to  hold  that  in  sueli  a  district,  where  the  use 
°ectl  '"      of  water  for  the  purpose  of  drinking  or  of  irrigation  has 


hecome  obsolete,  the  use  of  water  for  manufacturing 
purposes  may  not  be  an  ordinary  use  "(£)• 

Natural  righi        It  must  be  borne  in  mind  that  the  natural  right  to  take 
utility  and       water  from  streams,  is  a  right  only  to  take  it  for  purposes 

the  benefit  of  0f  utility  and    for    purposes    beneficial    to    the    riparian 
the  rip:.  *  pit-  1-1-I-1- 

estate.  estate  (m),  and  what,  extent  of  land  is  to  be  included  m 

the  term  riparian  estate  for  this  purpose  has  already  been 
considered  (n).  Various  purposes  for  which  it  has  been 
held  that  a  riparian  proprietor  may  or  may  not  use  the 
water  of  a  stream  will  therefore  be  considered  next. 
The  case  of  the  Earl  of  Sandwich  v.  Great  Northern 
Railway  Company  (o)  must  again  be  noticed.  Upon  the 
strength  of  their  title  as  riparian  proprietors  the  com- 
pany took  water  from  a  stream  to  supply  their  locomotive 
engines  :  and  a  lower  riparian  proprietor  disputed  their 
right  to  do  so  on  the  ground  that  a  riparian  proprietor  is 
only  entitled  to  take  water  for  the  purposes  of  the  riparian 
estate,  and  that  the  user  could  not  be  regarded  in  that  light, 
but  Bacon,  V.-C,  held  that  this  user  by  the  Company  was 
lawful.  That  case  was  overruled  by  the  House  of  Lords  in 
the  case  of  McCartney  v.  Londonderry  and  Lough  Swilly 
Railway  Company  (p)  chiefly  on  the  ground  that  the  riparian 
estate  could  not  be  co-extensive  with  the  whole  railway 
system  ;  but  as  to  the  point  now  under  consideration,  Lord 
Macnaghten  said  that  the  Courts  of  King's  Bench  and  of 
Appeal  in  Ireland  had  declared  in  effect  that  the  railway 

(I)  Ormerod    v.    Todmorden  (w)     Lord      Norbaei/       v. 

Joint  Stock  Mill  Company,  52  Kitchin,  3  F.  &  F.  292. 

L.  J.,  Q.  B.  P.  -150;    1 !   Q.  15.  (n)  Ante,  p.  395. 

D.  p.  168.     See  also  per  Lord  (o)  10  Ch.  D.  707  ;  49  L.  J., 

IVEacnaghten   in   McCartney  v.  Ch.  225. 

derry  and  Lough  Swilly  /<)(1904)  A.  C.    301;  73 

Railway     Company,     (1904)  L.  J.,  P.  C.  (H.  L.  Ir.)  73  ;  91 

A.  C.  p.  306;  73  L.  J.,  I'.  C.  L.  T.  105. 
(H.  L.Ir.)73;  91  L  T.  In:, 
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company  were  entitled  to  abstract  and  consume,  for  pur-  Chap.  III. 
poses  unconnected  with  the  tenement  which  gave  access  _ 
to  the  stream,  a  portion  of  the  waters  of  the  stream  which 
could  by  no  possibility  he  restored  to  it.  That  declara- 
tion seemed  to  him  to  be  contrary  to  principle  and  prece- 
dent, and  Lord  Lindley  said  that  the  railway  company 
had  become  riparian  owners  by  buying  a  small  piece  of 
land  crossed  by  the  stream,  and  thereby  acquired  the 
water  rights  of  the  owner  of  the  land,  but  no  greater  rights 
than  he  could  give  them,  and  that  "  these  rights  did  no! 
include  the  right  to  take  water  from  the  stream  for  con- 
sumption off  the  land  the  possession  of  which  conferred 
the  rights.'*  The  same  principle  had  been  previously  laid 
down  by  Lord  Cairns,  L.  C,  in  the  case  of  the  Swindon 
Waterworks  Company  v.  Wilts  and  Berks  Canal  Navigation 
Company  (7).  In  that  case  the  waterworks  company, 
claiming  as  riparian  proprietors,  had  diverted  the  water 
of  a  stream  to  supply  a  reservoir  from  which  they  supplied 
water  to  a  town.  Lord  Cairns,  in  deciding  that  this  was 
an  excessive  and  illegal  user,  said,"  Those  were  cases  (that 
is,  cases  to  which  he  had  been  referring)  where  the  use 
made  of  the  stream  by  the  upper  owner  has  been  for  pur- 
poses connected  with  the  tenement  of  the  upper  owner. 
But  the  use  which  here  has  been  made  by  the  appellants 
of  the  water,  and  the  use  which  they  claim  to  make  of  it, 
is  not  for  the  purpose  of  their  tenements  at  all,  but  is  a 
use  which  virtually  amounts  to  a  complete  diversion  of  the 
stream."* 

Whether  a  riparian   owner  may  use    the   water    of  a  Riparian 
natural  stream  to   irrigate  his   land    depends  upon  the  j^te  land™" 
quantity    of  water  he  requires  and  the  injury  he  inflicts 
upon  other  riparian  owners.     Probably  this  would  he  an 
"  ordinary  use,"  according  to  the  opinion  of  Lord  Kings- 
down  in  Miner  v.  Gilmour  (r),  and  a  riparian  owner  would 

(g)  L.  R.,7H.L.  a1  p.  704;      p.  51  i. 
45  L.  J.,  Ch.  p.  641 ;  33  L.T.         (r)  Ante,  p.  396. 
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Chap.  711.    therefore  be   entitled  to  take   any   quantity  of  water  he 
K        ~      requires,  regardless  of  other  riparian  owners  lower  down 
the  stream ;  but  this  does  not  agree  with  earlier  decisions 
on  the  subject.     In   Wood  v.   Wand  (s),  Pollock,  C.  B., 
observed  that  in  England  it  is  not  very  clear  that  user  for 
this  purpose  would  be  permitted  to  the  same  extent  as  it 
is  allowed  in  France  and  America;  while  Cresswell,  J., 
in  Sampson    v.  Hoddinott  (t),  said   that   irrigation    is    a 
riparian  right  to   be  exercised  subject  to   the  rights  of 
other  riparian  proprietors  ;  and  in  Embrey  v.  Given  (it),  the 
Court  said  that  user  for  irrigation  would  not  in  every  case 
be  a  lawful  enjoyment  of  water,  even  if  the  water  were 
again  returned  to  the  river  after  being  diverted  on  to 
land    with    no    other    diminution    than    that    which    was 
caused   by    absorption.     Whether    irrigation    is    to    be 
deemed  a  lawful  user  of  the  water  must,  it  was  explained, 
depend  upon  the  circumstances  of  each  case,  for,  on  the 
one  hand,  it  could  not  be  permitted  that  the  owner  of  a 
tract  of  many  thousand  acres  of  porous  soil  abutting  on 
one  part  of  a  stream  could  be  permitted  to  irrigate  them 
continually  by  canals  and  drains,  and  so  cause  a  serious 
diminution  of  the  quantity  of  water,  although  there  was 
no  other  loss  to  the  natural  stream  than  that  arising  from 
the  necessary  absorption  and  evaporation  of  the  water 
employed  for  the  purpose ;  but  that,  on  the  other  hand, 
one's  common  sense  would  be  shocked  by  supposing  that 
a    riparian    owner  could   not   dip   a  watering-pot  into  a 
stream   in  order  to  water  his  garden.     It  is  thus,   the 
Court  added,  entirely  a  question  of  degree ;  but  there  is 
often  no  difficulty  in  deciding  whether  a  particular  case 
falls  within  the  permitted  limits  or  not ;  and  in  the  case 
before  the  Court  the  judges  said  they  thought  that  as  the 
irrigation  took  place  not  continuously,  but  only  at  inter- 
mediate periods  when  the  river  was  full,  and  no  damage 

(s)  3  Exch.  748 ;  18  L.  J.,  (u)  6  Exch  .  353  ;  20  L.  J., 

Exch.  305.  Exch.  212. 

(t)  1  C.  B.,  N.  S.  p.  603. 
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was  done  thereby  to  the  working  of  the  mill,  and  the  dimi-    '  ''.'i'    '"• 
nation  of  water  was  not  perceptible  to  the  eve,  it  was  such  a 
reasonable  use  of  the  water  as  not  to  be  prohibited  by  law. 

User  of  the  water  of  a  stream  for  manufacturing  pur-  Oseof  water 
poses  is  a  riparian  right  if  the  quantity  and  purity  of  the  factoring" 
water  is  not  altered  to  a  sensible  degree  to  the  prejudice  purpo 
of  other  riparian  proprietors.  During  the  argument  of 
Embrey  v.  Owen,  Alderson,  15.,  mentioned  a  case  which 
ha«l  been  tried  before  him,  in  which  it  appeared  that  water 
was  taken  from  a  river  to  work  a  steam  engine,  that  there 
was  an  artificial  channel  from  the  river  to  a  reservoir  in 
the  yard  belonging  to  a  mill,  and  the  water  was  there 
mixed  witli  other  water  obtained  from  the  earth,  and  that 
the  whole  was  then  used  for  the  steam  engine,  and  all  that 
was  not  consumed  was  transferred  back  to  the  river.  The 
question  was  whether  that  mode  of  user  produced  action- 
able injury  to  some  other  mills  lower  down  the  stream. 
The  learned  judge  said  lie  left  it  to  the  jury  to  say 
whether  the  same  quantity  of  water  continued  to  run 
to  the  river  as  if  none  of  the  water  had  entered  the 
premises  of  the  defendant,  telling  them  that  if  they 
were  of  that  opinion  they  should  find  a  verdict  for  the 
defendant  (r). 

It  has  been  stated  as  a  general  principle  that  the  extent  Prescriptive 
of  prescriptive  rights  must  be  measured  and  determined1'1-1"   " 

*  '  °  divert  part 

by  the  accustomed  user  ;  if,  therefore,  a  part  of  the  water  of  a  stream, 
•of  a  stream  has  been  for  so  long  a  time  diverted  to  a  mill 
that  the  mill-owner  has  acquired  a  prescriptive  title  to 
divert  it,  his  right  is  limited  to  the  diversion  of  the 
quantity  of  water  which  he  has  been  accustomed  to  divert, 
and  lie  cannot,  by  altering  his  machinery,  acquire  a  more 
extensive  right  (w). 

(v)  Dakin  v.  Cornish,  men-  Exch.  305. 

tioned    by    Alderson,    !>.,    in  Bealey  v.  Shaw,  6  East, 

Embrey    v.    Owen,    6    Exch.  209.     Brown  v.  Best,  1    W'ils. 

p.    360.      See   also   Wood  v.  K.  B.  17  1. 
Waud,  3  Exch.  748;  18  L.  J., 

E.  D    D 


402  EXTENT    AND    MODE    OF    USER    OF    EASEMENTS. 

Chap.  III.  In  the  Scotch  case  of  White  v.  White  (.r),  a  claim  was 
made  that  the  respondent  had  a  right  hy  means  of  a 
natural  harrier  of  rock  across  a  river  heightened  by 
boards  not  only  to  pen  back  the  water  of  the  river  to  the 
extent  lie  had  been  accustomed  for  many  years,  and  to 
which  he  was  admitted  to  be  entitled  by  prescription,  but 
stlso  under  an  old  Crown  charter  to  pen  back  all  the 
water  of  the  river  and  use  the  whole  of  it  when  required 
for  his  own  purposes,  thus  depriving  other  riparian  pro- 
prietors of  the  entire  use  of  the  water.  The  claim  was 
made  to  the  dam  and  the  water  (like  water  in  a  pond)  as 
the  property  of  the  respondent.  That  claim  was  rejected 
by  the  House  of  Lords,  and  the  respondent's  right  limited 
to  the  prescriptive  usage  to  take  the  accustomed  quantity. 
Lord  Halsbury  said,  "  My  Lords,  a  grant  of  a  tract 
of  a  natural  river,  and  apparently  of  all  the  waters  in  it,, 
is  a  novelty  in  the  law  and  one  which,  upon  the  facts  in 
this  case,  it  seems  impossible  to  insist  upon."  And  Lord 
Robertson  said  "  that  the  view  of  the  Lord  Justice  Clark 
was  that  the  Crown  charter  had  made  the  respondents  so 
completely  masters  of  the  situation  that  they  could  use 
the  whole  of  the  water  if  the}'  required  it  to  the  exclusion 
of  other  riparian  proprietors,"  and  added,  "  His  Lordship 
does  not  expressly  describe  this  right  as  a  right  of  property 
in  the  water ;  but  there  is  no  other  theory  suggested.  Yet 
that  theoiy  is  so  repugnant  to  the  general  law  of  rivers 
that  it  is  surprising  that  there  is  no  discussion  of  this 
difficulty."  In  another  Scotch  case  (y)  mill-owners  entitled 
by  prescription  to  divert  part  of  the  water  of  a  stream  in- 
creased their  user  to  such  an  extent  as  at  times  to  leave 
a  piece  of  the  river-bed  dry.  The  water  after  user  at  the 
mills  was  returned  by  artificial  channels  to  the  river-bed 
lower  down,  but  the  effect  of  drying  the  piece  of  the  river- 
bed was  that  salmon  could  not  ascend  the   river  to  the 

(x)  (1906) A. C. 72;  75 L.J,,      v.   Earl   of    Kintore,   (1906) 
P.C.(H.L.Sc.)14;  94L.T.65.      A.  C.  478;    75  L.  J.,  P.  C. 
(y)  Pirie  and  Sons,  Limited      (H.  L.  Sc.)  96. 
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fishery   of  the  respondents.     The  diversion  of  the  water    Chap.  m. 
beyond  the  accustomed  user  for  which  a  prescriptive  right 
had  been  gained  was  therefore  interdicted. 

As  the  accustomed  user  is  the  proper  measure  of  a  Measureof 
prescriptive  right,  a  difficulty,  to  which  allusion  has  already  rf^ht'when6 
been  made,  occurs  when  the  user  has  been  varying  in  user  has 

°T'i<  1  trill  v 

extent.  A  right  to  pollute  water  may  be  acquired  by  increased, 
prescription,  but  if  from  the  increase  of  a  manufactory,  or 
a  town,  the  quantity  of  foul  matter  cast  into  a  stream  has 
gradually  increased,  a  question  arises  as  to  the  extent  of 
the  polluter's  right,  assuming  that  the  user  has  been  such 
as  to  confer  any  right  upon  him  at  all ;  the  question  is 
whether  the  extent  of  the  user  at  its  first  commence- 
ment, or  the  extent  of  the  user  twenty  years  before 
some  action  or  suit  in  which  the  right  is  brought  in 
question,  is  the  measure  of  his  right,  for  it  clearly 
cannot  be  the  extent  of  the  user  at  any  more  recent 
period.  If  it  is  the  extent  of  the  user  at  its  first  com- 
mencement, the  right  in  many  cases  will  be  no  right  at  all, 
for  it  frequently  happens  that  the  pollution  at  first  is 
imperceptible  ;  but  probably,  if  any  right  under  such  cir- 
cumstances can  be  acquired,  the  extent  of  the  user  twent}- 
years  before  the  action  or  suit  would  be  taken  as  the 
measure  of  the  right,  though  it  is  difficult  to  see  how  the 
exact  extent  of  the  user  at  that  period  is  to  be  proved. 
In  the  case  of  Crossley  and  Sons,  Limited  v.  Lightowler  (z), 
Lord  Chelmsford,  L.  C,  decided  that,  a  prescriptive 
right  having  been  acquired  to  pour  foul  water  into  a 
stream,  and  the  fouling  having  been  increased  by  the 
erection  of  new  factories  in  the  place  of  those  to  which 
the  right  was  attached,  "the  user  which  originated  the 
right  must  also  be  its  measure,  and  it  cannot  be  enlarged 
to  the  prejudice  of  any  other  person."     It  will,  however, 

(z)  L.  R.,  2  Ch.   478 ;    36  Railway  Company,  17  Ch.  D. 

L.  J.,  Ch.  584  ;  16  L.  T.  438.  246  ;  50  L.  J.,  Ch.  409;  44 

Metropolitan  Board  of  Works  L.  T.  l'TO. 
v.  London  and  Nortli  Western 
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be  remembered,  that  in  the  case  of  Goldsmid  v.  Tunbridge 
Wells  Improvement  Commissioners  (a),  the  Master  of  the 
Rolls  expressed  his  opinion  that,  "  when  the  pollution  is 
increasing,  and  gradually  increasing  from  time  to  time,  by 
the  additional  quantity  of  sewage  poured  into  a  stream, 
the  persons  who  allow  the  polluted  matter  to  How  into  the 
stream  are  not  at  liberty  to  claim  any  right  or  prescrip- 
tion ";  but  in  the  Attorney-General  v. Acton  Local  Board  (b), 
which  was  a  similar  case,  Fry,  J.,  treated  the  prescriptive 
right  claimed  not  as  a  right  belonging  to  the  inhabitants 
of  Acton  as  a  class,  but  as  an  individual  right  belonging 
to  the  older  occupants  of  houses ;  so  that  any  occupant 
whose  house  had  drained  into  the  stream  for  twenty 
years  would  have  a  right  to  continue  to  drain  into  it, 
but  the  right  would  not  extend  to  occupants  of  more 
recent  buildings  ;  and  this,  indeed,  seems  to  be  the  more 
reasonable  way  of  treating  a  question  of  this  kind.  From 
these  authorities  it  would  seem  that  if  the  pollution  at 
its  commencement,  or  twenty  years  before  the  action,  was 
defined  in  amount,  and  originated  from  a  cause  certain, 
as  a  factory  or  any  definite  number  of  houses,  a  prescrip- 
tive right  may  be  acquired,  and  the  measure  of  the  right 
will  be  the  extent  of  pollution  at  the  commencement  of 
the  user,  or  at  the  beginning  of  the  twenty  years,  but 
otherwise  it  is  doubtful  if  any  right  can  be  gained. 

When  a  right  to  pollute  a  stream  has  been  acquired,  it 
is  a  question  rather  of  fact  than  of  law  whether  the  right, 
in  ordinary  cases,  and  unless  the  contrary  can  be  shown, 
is  to  pollute  the  water  in  a  particular  manner,  or  to  a 
particular  extent  in  that  or  any  similar  manner.  In 
Baxendalc  v.  McMurray  (c)  the  question  was,  whether 
the  owner  of  a  paper  mill,  who  had  been  accustomed  to 


(a)  L.  R.,  1  Eq.  161 ;  35 
L.  J.,  Ch.  88  ;  13  L.  T.  352  : 
L.  R.,  1  Ch.  349 ;  35  L.  J., 
Ch.  382 ;  14  L.  T.  154. 


(b)  22Ch.D.  221;  52  L.  J., 
Ch.  108  ;  47  L.  T.  510. 

(c)  L.  R.,  2  Ch.  790. 
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pollute  a  stream  by  pouring  in  refuse  liquor  after  making  (  |jjPj  l*1' 
paper  from  rags,  was  entitled  to  pour  in  similar  filth  after  - 
making  paper  by  a  new  process  from  Esparto  grass.  Lord 
Cairns,  L.  J.,  thought  the  question  was  rather  one  of  fact 
for  a  jury  than  one  of  law,  for  it  was,  What  was  the  right 
or  easement  of  the  defendant,  the  mill-owner  ?  Was  it 
a  right,  specific  and  defined,  to  pollute  the  stream  by 
discharging  the  dirty  water  in  which  rags  had  been 
washed,  or  was  it  a  right  to  discharge  into  the  river  the 
refuse  liquor  and  foul  washings  produced  by  the  manu- 
facture at  the  mills  of  paper  in  the  reasonable  and  proper 
course  of  such  manufacture,  using  the  materials  which  are 
proper  for  the  purpose,  but  not  increasing  as  against  the 
servient  tenement,  to  any  substantial  or  tangible  degree, 
the  amount  of  pollution  ?  It  was  the  opinion  of  the  Lord 
Justice,  that  upon  the  facts  before  the  Court  a  jury  would 
have  found  that  the  latter  and  not  the  former  was  the 
right,  for  that  it  was  difficult  to  suppose  the  existence 
of  an  easement  founded  on  and  limited  to  the  washing 
of  rags.  In  Clarke  v.  Somersetshire  Drainage  Commis- 
sioners (d),  on  the  other  hand,  it  was  held  that  a  pre- 
scriptive right  to  pour  filth  from  a  fellmonger's  factory 
into  a  stream  did  not  justify  the  pouring  in  of  filth  from 
the  same  factory  when  the  business  carried  on  was  the 
manufacture  of  leather  boards,  though  the  pollution  was 
decreased  by  the  change  of  business. 

An  important  question  relating  to  the  extent  of  riparian  Division  of 
rights  is  the  effect  of  dividing,  by  sale  or  otherwise,  the  ^'J-™1 
riparian  estate,  for  it  is  manifest  that  if  an  estate  is  divided 
among  many  persons,  the  user  may  be  materially  increased, 
but  when  the  nature  of  riparian  rights  is  borne  in  mind, 
difficulty  is  not  likely  to  occur.  Riparian  rights  are  rights 
which  the  law  gives  to  owners  of  land  abutting  on  a  natural 
stream,  for  the  beneficial  occupation  of  that  land  because 
it  abuts  on   the  stream  ;  they  are  derived  from,  and  are 

(J)  57  L.  J.,  M.  C.  00;  59  L.  T.  C>70. 
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(hap.  III.  incident  to,  the  possession  of  that  land:  if,  therefore,  a 
riparian  owner  grants  away  a  part  of  his  land  which  does 
not  ahut  on  the  stream,  the  character  of  riparian  land  is, 
as  to  that  part,  destroyed,  and  the  grantee  does  not  become 
entitled  to  riparian  rights  (e)  ;  but  if  he  divides  his  estate 
in  such  a  manner  that  apart  of  the  stream's  bank  belongs 
to  each  part  of  the  estate,  each  part  will  retain  its  character 
of  riparian  land,  and,  doubtless,  be  clothed  with  riparian 
rights. 
Separation  Another  question  relates  to  the  power  of  a  riparian  pro- 

righte^rom  prietor  to  assign  his  rights,  without  granting  any  part  of 
riparian  land,  ^he  riparian  estate,  to  another  person.  This  is  a  matter 
which  has  already  been  discussed  when  an  endeavour 
was  made  to  show  that,  notwithstanding  some  eminent 
opinions  to  the  contrary,  the  riparian  proprietor  has  no 
power  to  separate  his  riparian  rights  from  his  estate  and 
grant  them  to  another  person  (/"). 

WAYS. 

Rights  oi  Considered  with  reference  to  their  extent  and  mode  of 

way,  general    u         Haere  are  various  kinds  of  rights  of  way  :   for  a  right 
or  limited.  ....  .  ,  ■.     ,. 

of  way  may  be  general  in  its  character — that  is,  usable  tor 

all  purposes  ;   or  it  may  be  a  limited   right,  as  a  right  of 

way  for  carriages  but  not  for  carts,  or  for  horses  and  not 

for  carriages  ;    or  it  may  simply  be  a  footway.     So,  also, 

the  right  may  lie  limited  as  to  time,  for  it  may  be  a  right  to 

use  the  way  only  when  certain  gates  are  open,  or  between 

particular    hours,   or  at    certain    times    of   the    year(</); 

(e)  Stockport      Waterworks  note,  p.    169.     In   Mercer   v. 

Company  v.  1'ottrr.  :\  II.  &  ('.  Woodgate  (L.  I,'..  5  Q.  B.  26  ; 

300;  10  L.  T.  748.  39   I..'  J.,  M.  C.  21;  21    L.  T. 

(/)  Ante,  p.  14.  458)  it  was  held  that  a  land- 

(g)  Jackson  v.  Stacey,  Hull,  owner  may  dedicate  a  way  to 

\\  P.  155.     Brunton  \.  Hull,  the  public,  sub j eel  to  a  right 

1    Q.  I!.  TIL'  ;    10    L.  J.,  Q.  I!.  reserved  of  ploughing  up  the 

258.     Ardley  v.  St.   Pancras  soil,  and  temporarily  destroy  - 

Guardians,  39   L.  J.,  Ch.  871.  ing    the    way    at     particular 

Watts  v.  Kelson,  L.  ft.,  6  Ch.  times;    so  also  in   Arnold  v. 
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or  the  width  of  the  way  may  be  defined,  as  that  it  shall  be    (  ^aP-  *p- 
three  feet  or  forty  feet  wide. 


If  a  right  of  way  has  been  granted  by  deed,  the  extent  .Measure  of 
of  the  right  must  be  determined  by  the  words  of  the  deed,  ^tedby* 
though  surrounding  circumstances  maj'be  taken  into  con-  deed, 
sideration   to  determine  the  intention  of  the  parties  (h), 
and  there  being    this    guide,    it   is    not   very  often  that 
disputes  arise  as  to  the  extent  of  ways  so  granted  ;  but 
when  rights  of  way  have  been   acquired  by  prescription, 
or  of  necessity,  questions  as  to  the  extent  of  the  ease- 
ments are  not  uncommon. 

If  a  right  of  way  has  been  acquired  by  prescription,  its  Measure  of 

extent  must  be  measured  and  determined  by  the  accus-  ng   .    ,Tay 

•>  acquired  by 

tomed  user ;  this,  however,  is  a  method  of  measurement  prescription. 


Blaker(L.  R.,  6  Q.B.  433;  40 
L.  J.,  Q.  B.  185)  and  Arnold 
v.  Bolbrook  (L.  R.,  8  Q.  B.  96  ; 
42  L.  J,  Q.B.  80;  28  L.  T. 
23) ;  and  in  Gingell,  Son  and 
Foskett  v.  Stepney  Borough 
Council  ((1906)  2  K.  B.  468; 
75  L.  J.,  K.  B.  777  ;  95  L.  T. 
146  :  (1908)  1  K.  B.  115  ;  77 
L.J.,K.B.  347;  97L.T.598) 
certain  public  ways  were  held 
to  have  been  dedicated  subject 
to  the  exercise  of  a  market 
franchise  ;  and  doubtless  a 
private  right  of  way  may  be 
granted  subject  to  the  same 
right  of  periodical  obstructs  >n. 
It  has  also  been  held  thai  a 
canal  company  may  dedicate 
a  way  along  its  towing-path, 
subject  to  its  own  statutory 
right  of  user.  In  that  case,  if 
the  user  by  the  public  should 
clash  with  the  user  of  the 
company,  the  public  nnisi  give 
way  (Grand  Junction  Canal 
Company  v.  Petty,  21  Q.  1!.  I'. 


273  ;  57  L.  J.,  Q.  B.  572  ;  59 
L.  T.  767).  In  an  old  case 
(Tomlin  v.  Fuller,  1  Mod.  27, 
called  Anonymous,  1  Vent.  48), 
it  was  held  that  a  right  of  way 
through  a  house  can  only  be 
used  at  reasonable  times,  and 
that  the  owner  of  the  house 
need  not  always  leave  his 
doors  open ;  also,  that  if  the 
doors  are  closed,  the  owner  of 
the  easement  must  request 
leave  to  pass. 

[h)  Cannon  v.  Villars,  8 
Ch.  D.  415  ;  47  L.  J.,  Ch.  597  ; 
38  L.  T.  939.  United  Land 
Company  v.  Great  Eastern 
Radical/  Company,  L.  R.,  10 
Ch.  586  ;  44  L.  J.,  Ch.  685 ; 
33  L.  T.  292.  Serf  v.  Acton 
Local  Board,  31  Ch.  D.  C7!)  ; 
55  I..  J.,  Ch.  569;  54  L.  T. 
379.  Cousens  v.  Rose,  L.  R., 
12  Eq.  366;  24  L.  T.  820. 
Rymer  v.  Mel  hoy,  (1897)  1 
Ch.  528;  66  L.  J.,  Ch.  336; 
76  L.  T.  115. 
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i  hap.  I  IT.    no£  w  any  means  certain,  and  questions  frequently  arise 
oecl .  '_'.  .  . 

whether  the  accustomed  user  is  not  evidence  of  a  general 

right  for  all  purposes,  though  the  user  may  itself  have 
been  limited  to  particular  purposes.  Generally  a  user 
of  one  kind  is  evidence  of  a  right  for  a  more  limited  pur- 
pose ;  thus  a  user  of  a  way  for  carriages  is  evidence  of  a 
right  of  way  for  horses,  and  a  right  of  way  for  horses 
includes  aright  of  way  for  foot  passengers.  These  matters 
cannot  be  determined  by  any  general  rules  of  law,  but  are 
questions  which  must  be  settled  on  the  facts  of  each  case 
There  are,  however,  a  few  cases  which  have  been  argued 
on  this  topic,  and  may  be  used  as  guides.  In  Cowling  v. 
Higginson  (i),  it  appeared  that  a  way  had  immemorially 
been  used  for  agricultural  purposes  in  connection  with  a 
farm  ;  but  that  until  shortly  before  the  action  no  coal  had 
been  carried  over  the  way.  The  question  was  whether 
the  accustomed  user  was  evidence  of  a  general  right  of 
way,  including  a  right  to  carry  coal  from  recently  opened 
mines  under  the  defendant's  land.  Lord  Abinger,  C.  B., 
in  giving  judgment,  said  :  "I  should  certainly  say  that  it  is 
not  a  necessary  inference  of  law  that  a  way  for  agricultural 
purposes  is  a  way  for  all  purposes  :  but  that  it  is  a  question 
to  be  determined  upon  the  various  facts  established  in  each 
case.  If  a  way  has  been  used  for  several  purposes,  there 
may  be  a  ground  for  inferring  that  there  is  a  right  of  way 
for  all  purposes  ;  but  if  the  evidence  shows  a  user  for  one 
purpose,  or  for  particular  purposes  only,  an  inference  of  a 
general  right  would  hardly  be  presumed."  Parke,  B.,  in 
the  same  case,  said  that  user  for  all  the  purposes  for  which 
the  way  was  wanted  during  the  prescriptive  period  would 
be  evidence  to  go  to  the  jury  of  a  general  right ;  and  if 
the  user  of  a  way  is  confined  to  one  purpose,  doubtless 
a  jury  would  not  extend  it ;  but  if  a  way  is  used  for  a 
variety  of  purposes,  a  jury  would  be  warranted  in  finding 
that  the  right  extended  to  all  purposes  (J).     In  Ballard  v. 

(i)  4  M.  &  W.  245  ;  7  L.  J.,      v.  Morris,  ?,  Ch.  D.  812. 
X.   S.,  Kxdi.  265,     Bradburn  {j)  See     also       W'lntblcdon 
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Dy8(m(k),  the  defendant  in  replevin  avowed  taking  a  Chap.  MI. 
heifer  damage  feasant,  and  the  plaintiff  pleaded  a  right  of  - 
way  for  cattle  to  a  certain  building.  It  appeared  that  the 
building  had  formerly  been  a  barn,  but  had  been  converted 
into  a  stable,  and  that  the  last  preceding  occupier,  who 
was  a  pork-butcher,  had  used  it  for  slaughtering  pigs, 
and  that  the  then  occupier,  who  was  a  butcher,  used  it  as 
a  slaughter-house  for  oxen.  The  way  was  so  narrow  that, 
when  a  cart  was  driven  through  it,  foot  passengers  were 
compelled  to  retreat  into  the  houses  on  either  side,  and 
they  would  have  been  exposed  to  considerable  danger  if 
they  had  met  horned  cattle  in  the  passage.  The  preceding 
occupier  had  been  accustomed  to  drive  hogs  over  the  way, 
and  the  occupier  at  the  time  of  the  action  had  been  used 
to  drive  a  cart,  the  only  vehicle  he  possessed,  drawn  by 
a  horse  or  ox,  and  had  then  recently  begun  to  drive  fat 
oxen  for  slaughter.  The  defendant  admitted  that  there 
was  sufficient  evidence  of  a  right  of  way  for  all  manner  of 
carriages,  and  it  was  therefore  contended  for  the  plaintiff 
that  there  was  a  right  of  way  for  all  manner  of  cattle. 
Mansfield,  C.  J.,  said  that  though  in  certain  cases  a 
general  way  for  carriages  may  be  good  evidence  from 
which  a  jury  might  infer  a  right  of  wa}r  for  cattle,  yet 
it  is  only  evidence,  and  they  must  compare  the  reasons 
they  have  for  forming  an  opinion  on  either  side ;  and  he 
mentioned,  as  examples,  several  cases  in  which  it  would  be 
reasonable  only  to  presume  a  grant  of  a  right  of  way  for 
carriages.  The  Chief  Justice  added,  that  he  could  find 
no  case  in  which  it  had  been  decided  that  a  carriage  way 
necessarily  implied  a  drift  way,  though  it  appeared  some- 
times to  he  taken  for  granted;  and  Heath,  J.,  stated  that 
a  carriage  way  would  include  a  horse  way,  but  not  a  drift 

and  Putney  Commons  Conser-  v.  Since;/,   Holt,    N.    P.    455. 

vators  v.  Dixon,  1  Ch.  D.  362 ;  Chichester       \.      Letlibridge, 

i:.   L.  J.,  Ch.  353  :  :\r>  L.  T.  Willes,  71. 

679.     Dare  \.    Eeathcote,  25  /,•>   L  Taunt.  279. 

L.   J.,    Exch.   245.     Jackson 
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(  hap.  III.  Way.  Lawrence,  J.,  said  :  "  A  grant  of  carriage  way  had 
-  not  always  been  taken  to  include  a  drift  way.  .  .  .  The 
use  proved  here  is  of  a  carriage  way  ;  the  grant  is  not 
shown,  and  the  extent  of  it  can  only  be  known  by  the  use. 
If  the  use  had  been  confined  to  a  carriage  way  I  should 
have  had  no  difficulty  whatever  in  saying  that  it  afforded 
no  evidence  of  a  way  for  horned  cattle,  for  till  they  were 
driven  there  no  opposition  could  be  made,  nor  the  limita- 
tion of  the  right  shown  ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.  That  may 
be  good  evidence  of  a  right  to  drive  pigs  that  way ;  but 
the  user  of  the  way  for  pigs  is  not  proof  of  a  right  of  way 
for  oxen.  The  grantor  might  well  consider  what  animals 
it  was  proper  to  admit  and  what  not.  There  is  no  danger 
from  pigs,  and  carriages  have  always  someone  to  conduct 
them.  Cattle  may  do  harm,  and  passengers  cannot  always 
get  out  of  their  way  ;  but  if  the  cattle  are  driven  forward, 
serious  injury  may  be  done.  The  nature  of  the  place, 
therefore,  may  probably  have  suggested  a  limitation  of 
the  grant." 

Rights  of  way      A  right  of  way  of  necessity  is  co-extensive  with  the 

aLextenTiv^     necessity,  both  as  to  the  mode  in  which  the  way  may  be 

with  the  used  and  as  to  the  duration  of  the  right,  for,  as  will  be 

1  y"         shown  hereafter,  a  right  of  way  of  necessity  is  extinguished 

when   the   necessity  comes   to   an  end(/).     If,  therefore, 

premises  be  demised  to  a  tenant  for  a  particular  purpose, 

; 1 11*1  he  has  no  means   of  access  to  them  other  than  by 

crossing  his   landlord's  ground,  he   becomes  entitled  to 

a  way  of  necessity  over  that  ground,  and  the  way  must 

be   suitable   for  the   business  to  be    carried    on    by   the 

tenant  (ut). 

d  ol         The  principle  that  a  right  of  way  of  necessity  must  be 

tenement-—    suitable  fc>r  tue  cme  use  aQd  enjoyment  of  the  dominant 

increase  of 

necessity.            {I)  Holmes    v.    Goring,     2  7(11. 

Bing.  76 ;  2  L.  J.,  C.  P.  134.  (m)  Gayford      v.     Moffatt, 

Osborne  v.   Wise,  7  0.  &  P.  L.  R.,  4  Ch.  133. 
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tenement,  gives  rise  to  the  question,  whether  the  extent  (  ^J!"  ^L 
and  mode  of  user  of  the  right  is  limited  by  the  necessity 
existing  at  the  time  when  the  right  must  be  presumed  to 
have  been  granted — that  is,  when  the  unity  of  ownership 
of  the  dominant  and  servient  tenements  was  severed, — or 
whether  the  grant  must  be  presumed  to  have  been  a  grant 
of  right  for  all  purposes,  whatever  the  condition  of  the 
dominant  tenement  might  subsequently  become — that  is, 
whether  the  mode  of  user  may  be  varied  and  increased 
from  time  to  time  if  the  condition  of  the  dominant  tene- 
ment is  changed.  In  the  Corporation  of  London  v.  Riggs(n) 
the  owner  of  certain  land  sold  part  to  the  Corporation, 
retaining  two  acres  which  were  landlocked  and  used  for 
agricultural  purposes.  On  his  subsequently  proposing  to 
build  a  house  of  public  entertainment  on  the  two  acres, 
the  Corporation  contended  that  he  was  not  entitled  to 
use  the  way  for  conveying  building  materials  to  erect  the 
house,  that  he  could  not  be  entitled  to  use  the  way 
for  approach  to  the  house  when  built,  and  that  the  extent  . 
of  his  right  of  way  was  to  be  measured  by  the  necessity 
which  existed  when  the  right  came  into  existence.  Jessel, 
M.  R.,  expressed  considerable  doubt  and  great  reluctance 
in  deciding  the  case,  as  there  was  no  authority  to  guide 
him,  but  consoled  himself  with  the  view  that  the  case 
would  be  taken  to  the  Court  of  Appeal ;  but  it  did  not 
go  beyond  his  own  Court.  On  principle,  he  decided  that 
the  right  must  be  measured  by  the  necessity  existing  when 
the  right  came  into  being,  and  that  it  did  not  extend  to 
the  altered  condition  of  the  property.  Owing  to  the  hesi- 
tation of  the  learned  judge,  and  the  wish  he  expressed  that 
the  case  might  be  taken  to  the  Court  of  Appeal,  it  is  not 
impossible  that  the  decision  may  be  considered  hereafter 
as  one  of  doubtful  authority;  but  it  is  thought  that, 
though  the  decision  was  right  in  the  particular  ease  then 
before  the  Court,  the  true  principle  is,  that  the  extent  of 

(n)  13  Ch.  D.  708  ;  -19  L.  J.,  Ch.  2\)1 ;  42  L.  T.  580. 
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the  right  must  iu  each  case  depend  on  the  surrounding 
circumstances,  from  which  the  intention  of  the  parties  at 
the  time  the  right  was  created  must  be  presumed  or 
inferred,  and  that  all  cases  are  not  to  be  decided  the  same 
way.  It  is  easy  to  conceive  many  cases  in  which  it  would 
be  manifestly  unjust  to  limit  the  right  in  the  way  the  right 
was  limited  in  the  Corporation  of  London  v.  Biggs.  In 
that  case  the  surrounding  land  was  granted  to  the  Cor- 
poration, that  it  might  be  kept  open  as  a  part  of  Epping 
I'orest  for  the  recreation  of  the  public;  and  it  was 
obviously  inconsistent  with  that  purpose  that  the  two 
acres  in  the  centre  should  be  covered  with  houses,  which, 
if  built,  must  have  spoilt  the  scenery  and  destroyed,  or  at 
least  in  part  defeated,  the  very  purpose  for  which  the  sur- 
rounding land  was  purchased.  It  is  true  that  the  intention 
of  the  owner  was  then  onl}r  to  build  one  house  ;  but  if  the 
grant  was  to  be  regarded  as  including  a  right  of  way  to  one 
house  if  built,  it  might  not  be  possible  to  limit  it  to  that,  and 
it  must  have  been  construed  as  extending  to  any  number 
of  houses  that  the  vendor  could  put  on  his  piece  of  ground. 
And  again,  if  so  construed  and  an  owner  of  dwelling- 
houses  in  a  town  should  have  a  way  of  necessity  to  them, 
it  could  not  be  said  that  the  right  is  to  be  limited  by  their 
user  as  dwelling-houses,  and  that  they  must  not  be 
converted  into  factories — and  yet  such  alteration  would 
involve  a  greatly  enlarged  and  totally  different  user  of  the 
easement. 


Difference 
between 
grant  and 
reservation 

of  way  of 
necessity. 


A  further  question  arose  in  the  Corporation  of  London 
v.  Riggs — namely,  whether  there  would  be  any  difference 
between  the  cases  of  the  landlocked  land  and  the  sur- 
rounding land  being  sold.  In  the  former  case  the  wa}' 
of  necessity  would  arise  by  implied  grant  by  the  grantor 
of  the  land,  and  in  the  latter  case  by  implied  reservation 
t<>  him  of  the  easement,  or,  to  speak  more  correctly,  by 
an  implied  grant  by  the  grantee  of  the  servient  tenement 
in  favour  of  the  grantor  of  the  land.     If  there  would  be 
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any  difference,  it  would  arise  out  of  the  principle  that  (  ^'l'-  '"• 
the  grantor  of  the  landlocked  land  must  be  presumed  to  - 
grant  to  his  purchaser  a  right  of  way  by  which  the  land 
granted  might  be  fully  enjoyed  to  the  utmost  extent,  in 
whatever  way  it  could  be  used,  but  that  if  a  right  must 
be  presumed  in  favour  of  the  grantor  of  the  land,  it  must  be 
presumed  to  be  in  the  most  limited  form  possible  consist- 
ently with  the  land  being  used  for  the  purposes  for  which 
it  was  then  used,  so  that  there  might  be  as  little  antagonism 
as  possible  with  the  principle  that  a  man  cannot  derogate 
from  his  own  grant.  The  Master  of  the  Rolls  thought 
that  there  was  no  difference  as  to  the  measure  of  the 
right  in  the  two  cases,  but  he  did  not  speak  very 
confidently. 

Under  ordinary  circumstances  the  owner  of  a  private  Alteration  of 

right  of  way  is  entitled  to  enter  the  way  at  one  and  the  i,laceofacc{ 
o  J  *  to  a  way. 

same  place  only,  and  not  at  any  other ;  for  instance,  if  a 
way  to  a  field  runs  by  the  side  of  the  field,  the  dominant 
owner  is  not  entitled  to  alter  the  position  of  the  gate 
through  which  he  has  been  accustomed  to  pass  from  the 
field  to  the  way,  and  to  make  a  new  entrance  at  a  fresh 
place.  This  is  not,  however,  the  rule  in  cases  of  public 
ways,  and  the  distinction  was  pointed  out  by  Chambre,  J., 
in  the  case  of  Woody  er  v.  Hadden  (o),  when  he  said  : — "  A 
public  road  differs  from  a  private  road  in  this  :  you  may 
make  an  opening  in  your  fence  and  go  into  it  at  any  part 
of  the  length  of  the  public  road,  or  at  the  end  ;  but  in  a 
private  road  you  must  go  in  at  the  usual  and  accustomed 
part."  The  reason  for  this  rule  seems  to  be  that  a  private 
right  of  way  must  have  its  origin  in  a  grant ;  and  though 
a  grantor  may  not  object  to  a  person  entering  his  land 
from  the  way  at  one  particular  spot — for  that  may  not 
cause    him    any    inconvenience — it    may    be    very    much 

(o)  5  Tamil.    |>.  132.     Ber-      Navigation    Company,    L.   It., 
ridge  v.  Ward,  2  V.  &  F.  208.      7  Q.  B.  166;  41  L.  J.,  Q.  B. 

Marshall  v.  Ullesicater  Steam       II  ;   l'")  I..  T.  793. 
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(  1|:|1'-  '"•    against  his  inclination,  and  it  may  be  detrimental  to  his 

Sect.    2. 

property,  that  he  should  enter  it  at  any  other  place.  If 
a  grant  of  the  way  has  to  be  presumed,  as  in  cases  of 
prescriptive  claims,  it  cannot  be  presumed  that  the  grantor 
gave  a  right  of  access  to  the  way  at  any  other  than  the 
accustomed  place  of  entry.  If,  on  the  other  hand,  the 
right  of  way  has  originated  in  an  actual  grant,  and  the 
grant  can  be  produced,  the  right  must  be  determined  by 
the  words  of  the  deed,  but  it  will  not  be  presumed  that  the 
grantor  intended  it  to  be  at  the  option  of  his  grantee  to 
enter  the  way  at  any  other  place  than  he  himself  specified 
in  the  deed,  and  if  the  deed  is  silent  as  to  the  place  of 
entry,  surrounding  circumstances  must  be  taken  into 
consideration  to  throw  light  on  the  intention  of  the  parties. 
Dedication  of  a  way  to  the  public  is  very  different  from  a 
grant  of  a  private  way,  for  a  right  of  wa}r  so  given  is  not 
appurtenant  to  land,  and  the  public  has  a  right  to  walk  in 
every  part  of  the  wa}T,  and  over  it  to  any  place  to  which  it 
leads  ;  the  right  does  not  moreover  originate  in  a  grant; 
if,  therefore,  an  owner  of  a  field  abutting  on  a  public 
way  chooses  to  open  a  new  gate,  he  has  a  perfect  right  to 
do  so,  and,  being  one  of  the  public,  to  walk  to  and  from 
that  gate  or  point  in  the  highway  to  or  from  any  other 
spot  on  the  road. 

Alteration  By  deed  the  grantor  of  a  private  way  may  give  to  the 

access°e  °  grantee  a  right  not  only  to  enter  the  way  at  the  accustomed 
Construction  place,  but  also  at  any  other  spot  if  it  suits  his  purpose,  and 
this  ma}'  be  done  b}T  express  provision  in  the  deed,  or  by 
implication.  Thus,  in  the  case  of  the  South  Metropolitan 
Cemetery  Company  v.  Eden  (;>),  it  was  said,  though  it  was 
not  necessary  to  determine  the  point  for  the  purpose  of 
the  case,  that  under  a  grant  of  a  way  to  certain  lands  or 
any  'part  thereof,  the  grantee  was  entitled  to  block  up 
the  existing  gates  and  open  others  at  any  fresh  place  in 
the  border  of  the  land.     But,  on  the  other  hand,  a  grant 


(p)  1G  C.  B.  42. 
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of  a  field,  together  with  all  irai/s  to  the  field,  or  any  part  '  W 
or  parte  thereof  belonging  or  in  any  wise  appertaining 
or  visually  held,  occupied,  or  enjoyed  therewith,  does  not 
authorise  the  grantee  to  stop  up  an  existing  gate  leading 
from  the  field  to  the  way  and  open  another  at  a  fresh 
place  (q). 

A  right  of  way  appurtenant  to   a   dominant  tenement  Itights  of  way 
can   be  used  only  for  the  purpose  of  passing  to  or  from  0°ly  in  con. 

that  tenement.     It  cannot  be  used  for  any  purpose  uncon-  nection  with 

.  the  dominant 

nected  with  enjoyment  of  the  dominant  tenement,  neither  tenement. 

can  it   be  assigned  by  the   dominant  owner  to  another 

person  and  so  be  made  a  right  in  gross,  nor  can  he  license 

any  one  to  use  the  way   when  he   is  not  coming  to  or 

from    the    dominant    tenement.      These    principles    were 

determined  in   the   case  of  Avkroyd  v.  Smith    (r),   which  Aekroyd  v. 

,      ,  ,  ,  .  rrn  .  „      Smith. 

is  the  leading  case  on  the  subject,      Ihe  action  was  for 

trespass,  and  for  the  defence  a  right  of  way  to  certain 
land  of  the  defendants  was  set  up,  the  plea  alleging  that 
the  defendants  having  occasion  for  tlieir  own  purposes 
to  use  the  way,  passed  over  the  place  where  the  right 
existed,  for  the  purposes  of  them,  the  defendants.  To  this 
plea  there  was  a  special  demurrer  assigning  for  cause 
(among  other  things)  that  the  defendants  had  not  said 
that  the  alleged  trespasses  were  committed  in  passing  and 
repassing  to  and  from  the  above-mentioned  land — that 
is,  to  and  from  the  dominant  tenement,  but  in  passing 
and  repassing  for  the  purposes  of  the  defendants  gener- 
ally, thereby  claiming  a  more  extensive  right  than  that 

(q)  Henning   v.   Burnet,   8  of  way  was  appurtenant  to  the 

Exch.  1ST  ;  22  L.  J.,  Exch.  79.  land  demised  by  the  Wheelers 

(r)  10  C.  B.  164  ;  19  L.  J.,  to  the  defendants.   The  defen- 

C.  P.  315.     Harris  v.  Flower,  dants  are  therefore  bound  to 

90  L.  T.  669:  74  L.  J.,  Ch.  make  use  of  this  way  for  pur- 

127;  91  L.  T.  816.     In  Skull  poses    exclusively    connected 

v.  Glenister  (33   L.  J.,  C.  P.  with   their  holding   of   these 

185;    16    C.    B.,    X.    S.   81),  demised  premises." 
Erie,  C.  J.,  said,  "This  right 
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judgment  of  the  Court  of  Common  Pleas  were  as  follows  : 
"  In  support  of  the  demurrer  it  was  contended,  first,  that 
the  road  granted  was  only  for  purposes  connected  with  the 
occupation  of  the  land  conveyed,  and  therefore  was  not 
sufficient  to  support  the  justification  pleaded;  and,  secondly, 
that  if  the  grant  was  more  ample  and  gave  to  the  grantee 
a  right  of  using  the  road  for  all  purposes,  although  they 
might  not  be  in  any  way  connected  with  the  enjoyment  of 
the  land,  it  would  not  pass  to  an  assignee  of  the  land  ;  and 
therefore  the  defendants  could  not  claim  it  under  a  con- 
veyance of  the  land  with  the  appurtenances.  On  the  other 
hand,  it  was  contended  that  the  right  created  by  deed 
might  be  assigned  by  deed,  together  with  the  land,  and 
was  large  enough  to  maintain  the  justification  pleaded. 
Upon  consideration  we  have  come  to  the  conclusion  that 
the  plaintiff  is  entitled  to  our  judgment  on  the  demurrer. 
If  the  right  conferred  by  the  deed  set  out  was  only  to  use 
the  road  in  question  for  purposes  connected  with  the  occu- 
pation of  the  land  conveyed,  it  does  not  justify  the  acts 
confessed  by  the  plea  ;  but  if  the  grant  was  more  ample 
and  extended  to  using  the  road  for  purposes  unconnected 
with  the  enjoyment  of  the  land  (and  this,  we  think,  was 
the  true  construction  of  it),  it  becomes  necessary  to  decide 
whether  the  assignee  of  the  land  and  appurtenances  would 
be  entitled  to  it.  In  the  case  of  Keppell  v.  Bailey  (s)  the 
subject  of  covenants  running  with  the  land  was  fully 
■considered  by  Lord  Chancellor  Brougham,  and  the  lead- 
ing cases  on  the  subject  are  collected  in  his  judgment. 
He  there  says  (ss)  :  '  The  covenant  (that  is,  such  as 
will  run  with  the  land)  must  be  of  such  a  nature  as  to 
inhere  in  the  land,  to  use  the  language  of  some  cases,  or 
it  must  concern  the  demised  premises,  and  the  mode  of 
occupying  them,  as  is  laid  down  in  others  ;  it  must  be 
quodammodo  annexed  and  appurtenant  to  them,  as  one 

(s)  2  Myl.  &  K.  517.  (ss)  2  Myl.  &  K.,  537. 
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authority  has  it,  or  as  another  says,  it  must  both  concern  (  ^P'  I,"- 
the  thing  demised  and  tend  to  support  it,  and  support  the  - 
reversioner's  estate.'  Now  the  privilege  or  right  in  ques- 
tion does  not  inhere  in  the  land,  does  not  concern  the 
premises  conveyed,  or  the  mode  of  occupying  them. 
A  covenant,  therefore,  that  such  a  right  should  be  enjoyed 
would  not  run  with  the  land.  Upon  the  same  principle,  it 
appears  to  us  that  such  a  right  unconnected  with  the 
enjoyment  or  occupation  of  land  cannot  be  annexed  as  an 
incident  to  it,  nor  can  a  way  appendant  to  a  house  or  land 
be  granted  away  or  made  in  gross ;  for  no  one  can  have 
such  a  way  but  he  who  has  the  land  to  which  it  is  ap- 
pendant (Bro.  Abr.  tit.  '  Graunt,'  pi.  130).  '  If  a  way  is 
granted  in  gross,  it  is  personal  only  and  cannot  be 
assigned.1  .  .  .  '  So  common  in  gross  sans  nombre  may 
be  granted,  but  cannot  be  granted  over,'  per  Chief  Justice 
Treby  in  Weekly  v.  Wild  man  (/).  It  is  not  in  the  power  of 
the  vendor  to  create  any  rights  not  connected  with  the  use 
or  enjoyment  of  the  land  and  annex  them  to  it,  nor  can 
the  owner  of  land  render  it  subject  to  a  new  species  of 
burden  so  as  to  bind  it  in  the  hands  of  an  assignee. 
'  Incidents  of  a  novel  kind  cannot  be  devised  and  attached 
to  property  at  the  fancy  or  caprice  of  any  owner,'  per 
Lord  Brougham  in  Keppel  v.  Bailey.  This  principle  is 
sufficient  to  dispose  of  the  present  case.  It  would  be  a 
novel  incident  attached  to  land  that  the  owner  and  occu- 
pier should,  for  purposes  wholly  unconnected  with  that 
land,  and  merely  because  he  is  the  owner  and  occupier, 
have  a  right  of  road  over  other  land  ;  and  it  seems  to 
us  that  a  grant  of  such  a  privilege  or  easement  can 
no  more  be  annexed  so  as  to  pass  with  the  land  than  a 
covenant  for  any  collateral  matter.  The  defendants, 
therefore,  as  assignees,  cannot  avail  themselves  of  the 
grant  to  John  Smith,  and  our  judgment  must  be  for  the 
plaintiff." 

(/'  1  Ld.  Raym.  105. 

E.  E    E  • 
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Chap.  III.        As,  then,  a  right  of  way  appurtenant  to  a  tenement  can 

only  be  used  in  connection  with  that  tenement,  and  cannot 

ofa  dominant  be  ma(*e  a  rignt  m  gross  D)r  assignment,  it  follows  that  the 

tenement,  and  occupier  of  the  tenement,  and  his  licensees  (»)  who  desire 

his  licensees,  ,  ,  ,  , 

alone  to  use     to  pass  to  or  from  that  tenement,  can  alone  use  the  way  ; 

a  wav-  but  for  this  purpose,  it  has  been  said,  that  the  owner  of  a 

tenement  is  considered  the  occupier,  notwithstanding  he 
has  let  it  to  a  tenant,  and  is  therefore  not  actually  in 
occupation  ;  and  he  may  himself  use  a  way  appurtenant  for 
any  ordinary  purposes  connected  with  the  occupation  of  the 
tenement — as,  for  instance,  for  the  purpose  of  collecting  his 
rent,  and  seeing  that  the  premises  are  kept  in  repair  (r)  ; 
but  it  is  open  to  question  whether  the  real  reason  for  his 
right  to  use  the  way  for  these  purposes  is  not  the  same 
as  that  which  justifies  any  other  visitor  approaching  the 
dominant  tenement  in  using  the  way. 


User  of  way 
to  a  place 
beyond  the 
dominant 
tenement. 


The  dominant  owner  having  only  this  limited  right  of 
using  his  way,  is  not  entitled  to  use  it  for  going  to  the 
dominant  tenement  and  thence  to  some  other  place  beyond, 
if  the  going  to  the  latter  spot  was  in  reality  the  purpose 
of  his  journey,  for  he  would  then  in  effect  be  using  the 
way  for  passing  to  some  other  place  than  the  dominant 
tenement,  and  he  would  be  imposing  a  greater  burden  on 
the  servient  estate  than  was  intended  by  the  grantor  of 
the  easement  (ir).     He  may  not,  therefore,  make  a  mere 


(u)  In  Baxendale  v.  Noi-th 
Lambeth  Liberal  and  Radical 
Club,  I /nulled,  (1902)  2  Ch. 
L27  ;  71  L.  J.,  Ch.  806;  87 
L.  T.  161,  it  was  held  that  all 
the  members  of  the  club,  -">7  I 
in  number,  were  licensees  of 
the  grantee  of  a  house,  and 
entitled  to  use  a  way  to  it,  the 
right  of  way  having  been 
granted  before  the  club  was 
formed  for  the  lessee  of  a 
house,  his  executors,  adminis- 
trators   and  assigns,    under- 


tenants and  servants  ;  and  in 
Thornton  v.  Little  (97  L.  T. 
24),  it  was  held  that  the  pupils 
at  a  school  were  "visitors" 
within  the  meaning  of  a 
grant  of  a  right  of  way  in 
a  lease. 

(v)  llollis  v.  Proud,  2  Dow. 
and  Ry.  31  ;  IB.  &  0.  8. 

(w)  Laivton  v.  Ward,  1  Ld. 
IJavm.  75.  Howell  v.  King, 
1  Mod.  190.  Colchester  v. 
Roberts,  4  M.  &  W.  709;  8 
L.  J..  N.  S.,  Exch.  195. 
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colourable  use  of  the  dominant  tenement  to  make  it  '  ^']'-  |, 
appear  that  the  object  of  using  the  way  was  to  go  there,  - 
when,  in  fact,  his  intention  was  afterwards  to  go  to  a 
different  place.  Thus,  in  the  case  of  Skull  v.  Gleiuster(.r), 
an  owner  of  land  was  entitled  to  a  right  of  way  through 
a  lane  from  a  highway,  and  he  was  possessed  of  ground 
adjoining  the  dominant  tenement,  on  which  he  was  build- 
ing a  number  of  cottages.  In  order  to  get  the  benefit  of 
the  lane  for  carrying  the  building  materials  to  the  ground 
on  which  the  cottages  were  being  built,  he  carried  them 
first  to  the  land  to  which  the  right  of  way  was  appurtenant, 
and  having  deposited  them  there,  subsequently  moved  them 
to  the  land  on  which  he  was  building.  In  the  action  it 
was  held  that  he  was  not  entitled,  by  making  this  mere 
colourable  use  of  the  dominant  tenement,  to  carry  the 
building  materials  over  the  way  ;  and  that  it  was  for  the 
jury  to  say,  from  the  character  of  the  defendant's  acts, 
what  was  the  intention  with  which  those  acts  were  done. 
A  case  which  at  first  sight  appears  to  conflict  with  this 
rule  is  Finch  v.  Great  Western  Railway  Company  (y). 
The  way  in  question  had  been  an  agricultural  way  to 
certain  fields  allotted  by  an  inclosure  award.  In  course 
of  time  the  Great  Western  Railway  Company  constructed 
their  line  across  the  fields  and  made  a  cattle  pen  thereon 
to  which  the  wa}r  gave  access.  One  question  was  whether 
the  user  of  the  way  to  the  pen  for  cattle,  which  were  to  be 
carried  thence  on  the  railway,  was  not  a  user  in  excess  of 
the  right.  Distinction,  however,  was  drawn  between  the 
cases  of  a  right  of  way  created  by  an  express  grant  and 
one  created  by  the  inclosure  award  in  question,  which 
allotted  to  the  defendant's  predecessors  the  piece  of  land 
(then  used  for  the  pen)  which  the  defendants  were  entitled 

[x)  16  C.  R,  N.  S.  81;  33 
L  .1..  C.  P.  L85.  Williamsv. 
James,  L.  R.,  2  C.  P.  577 ;  36 
L.  J..  C.  1".  256;  L6  L.T.664. 
Harris    v.  Flower,  90   L.  T. 

E    E    2 


669  :  71  L.  J.,  Ch.  127 

;  9] 

L.  T.  Mi;. 

(y)  5    Exch.   D.   25 1  ; 

41 

L.  T.  7:il. 
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Chap.  III. 
Sect.  '2. 


Eight  of  way 
to  a  highway, 


"  Ingress, 
egress,  and 
regress." 


Decreasing 
the  width  of 

private  ways, 


to  enjoy  without  restriction  or  limitation ;  and  a  further 
distinction  was  drawn  between  user  to  a  close  and  thence 
to  an  adjoining  close  and  user  to  a  close  and  thence  to  a 
public  highway.  The  user  by  the  railway  company  was 
held  to  be  lawful. 

If  a  way  leads  to  a  highway,  and  not  merely  to  private 
ground,  a  somewhat  different  rule  of  law  prevails,  for 
when  a  person  is  on  a  highway,  he  has  full  right,  as  one 
of  the  public,  to  go  to  any  place  to  which  the  highway 
leads  ;  if,  therefore,  a  highway  is  one  of  the  termini  of  a 
private  way,  and  the  dominant  owner  has  a  right  of  way 
to  the  highway,  he  may  use  his  easement  for  the  purpose 
of  going  to  the  highway,  and  then  he  may  proceed  else- 
where at  his  pleasure — not  by  virtue  of  his  easement,  but 
under  his  right  as  one  of  the  public  (z). 

A  not  uncommon  form  of  words  of  grant  of  a  right  of 
way  is  a  grant  of  "ingress,  egress,  and  regress,"  and  the 
extent  and  mode  of  user  of  the  right  of  way  so  granted 
has  given  rise  to  litigation.  The  construction  of  a  grant 
in  these  words  must  doubtless  depend  upon  the  context 
in  the  deed  of  grant  and  upon  the  circumstances  of  the 
case.  In  Somerset  v.  Great  Western  Railway  (a)  a  private 
way  to  a  station,  which  terminated  at  each  end  in  public 
highways,  bounded  land  which  the  company  sold  to  the 
plaintiff's  predecessor,  and  in  the  conveyance  the  company 
granted  the  land  "  together  with  full  and  free  liberty  of 
ingress,  egress,  and  regress  to  and  for  "  the  plaintiff's  pre- 
decessor "to  and  from  the  road  which  adjoins  to  and 
abounds  the  said  land  on  the  north  and  west  sides  thereof." 
It  was  held  that  this  grant  included  a  right  to  go  from  the 
land  on  to  the  road  and  thence  beyond  over  the  highways 
and  not  merely  to  the  station. 

It  may  be  mentioned  here,  that  a  right  of  way  along 
a   private    road   belonging  to    another   person    does  not 

(z)  Colchester  v.  Roberts,  4      Exch.  195. 
M.  &  W.  709 ;  8  L.  J.,  N.  S.,         (a)  46  L.  T.  883. 
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generally  give  the   dominant  owner  a  right  that  the  road    (  °^P*  \  '■ 

shall  in  no  respect  he  altered,  or  the   width   decreased  ;  - 

for  his  right  does  not  entitle  him  to  the  use  of  the  whole 

of  the  road,  unless  the  whole  width  of  the  road  is  necessary 

for  his  purpose — and  it  is  merely  a  right  to  pass  with  the 

convenience  to  which  he  has  been  accustomed  ;  the  right, 

therefore,  merely  extends  to  that  portion  of  the  centre 

of  the  road  which  is  necessary  for  the  due  exercise  of 

the  right  of  passage  (b)  ;  and  the  only  obligation  upon 

the    servient  owner  is,  that  he   shall   not  unreasonably 

contract  the  width  of  the  road,  or  render  the  exercise  of 

the  right  of  passing  substantially  less  easy  than  it  was 

at  the  time  of  the  grant  (c).     This  general  rule  may  of 

course  be  altered  by  circumstances,  as  was  the  case  in 

Nicol  v.    Beaumont  (d),  in  which  there  was    a  grant    of 

right  to  pass  "in  the  same  manner  and  as  fully  as  if  the 

same  were  public  roads  "  (e).     Owing  to  these  words  it 


(b)  Hutton  v.  Hamboro,  2 
F.  &  F.  218. 

(c)  Hawkins  v.  Carbines,  27 
L.  J.,  Exch.  44.  Selby  v. 
Nettlefold,  L.  R.,  9  Ch.  Ill ; 
43  L.  J.,  Ch.  359;  29  L.  T. 
661.  Strick  v.  City  Offices 
Company.  22  T.  L.  R.  667. 

(d)  53  L.  J.,  Ch.  853;  50 
L.  T.  1 1 2. 

(e)  There  is  a  difference 
between  public  and  private 
rights  of  way.  In  the  case 
of  Reg.  v.  /  rnited  Kingdom 
Electric  Telegraph  Company 
(31  L.  J.,  M.'C.  166),  Martin, 
V>.,  said,  ''  In  the  case  of  an 
ordinary  highway,  although  it 
may  be  of  a  varying  and  un- 
equal width,  running  between 
fences,  one  on  each  side,  the 
right  i  >f  passage  or  way,  prima" 
facie,  and  unless  there  be 
evidence  to  the  contrary, 
extends   to   the   whole  space 


between  the  fences  ;  and  the 
public  are  entitled  to  the  use 
of  the  entire  of  it  as  the 
highway,  and  are  not  confined 
to  the  part  which  may  be 
metalled  or  kept  in  order  for 
the  more  convenient  use  of 
carriages  and  foot  passen- 
gers." And  this  was  approved 
by  the  full  Court.  See  also 
Countess  of  Belmore  v.  Kent 
County  Council,  (1901)  1  Ch. 
873  ;  70  L.  J.,  Ch.  501  ;  84 
L.  T.  523.  Harvey  v.  Truro 
Rural  District  Council,  (1903) 
2  Ch.  638;  72  L.  J.,  Ch.  70; 
89  L.  T.  90.  This  principle, 
however,  does  not  admit  a 
right  of  the  public  to  stray 
over  unenclosed  land,  to  w  bich 
they  may  have  access,  from 
any  one  point  to  any  other 
point  in  any  direction,  irre- 
spectively of  any  defined  way 
from   one   place    to  another  : 
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Chap.   III. 
Sect.  2. 


Division  of 
a.  dominant 
tenement. 


was  held  that  the  grantor  was  not  at  liberty  to  cut  trenches 
across  the  grassy  sides  of  the  roads,  although  forty  feet 
wide  with  metalled  centres  twenty  feet  in  width.  But 
where  a  right  of  way  was  granted  over  certain  roads  marked 
on  a  plan,  it  was  held  that  although  one  was  described 
there  as  forty  feet  wide,  the  grantee  was  only  entitled 
to  a  reasonable  enjoyment  of  a  right  of  way,  and  that 
such  reasonable  enjoyment  was  not  interfered  with  by 
the  erection  of  a  portico  which  extended  a  short  distance 
into  the  road  so  as  to  reduce  it  at  that  point  to  somewhat 
less  than  forty  feet  (/). 

It  is  a  question  of  considerable  difficulty  whether 
a  right  of  way  extends  to  two  or  more  persons,  if  the 
dominant  tenement  is  divided  into  two  or  more  parts  and 
becomes  the  property  of  several  owners.  It  has  been 
pointed  out,  in  the  case  of  riparian  rights,  that  if  the 
riparian  estate  is  divided  in  such  a  manner  that  a  part  of 
the  banks  of  the  stream  belongs  to  each  part  of  the  estate, 
each  part  retains  riparian  rights,  but  that  if  the  estate  is 
divided  in  such  a  manner  that  a  portion  ceases  to  belong 
to  a  person  owning  part  of  the  banks,  that  portion  ceases 
to  be  clothed  with  riparian  rights.  The  cases  of  riparian 
rights  in  water  and  rights  of  way  are  not,  however, 
analogous,  for  the  former  are  natural  rights  given  by 
law,  and  the  latter  are  easements  conferred  by  the  grant 
of  the  servient  owner,  and  depend  entirely  on  that  grant, 
so  that  the  intention  of  the  grantor  must  be  taken  into 
consideration.  It  is  manifest  that  in  some  cases  much 
hardship  and  injustice  would  be  produced  by  denying  the 
right  to  all  the  owners  of  a  severed  estate,  or  by  limiting 
it  to  one  of  such  owners  alone,  excluding  all  the  others 
from  the  benefit  of  the  easement ;  and,   indeed,    in  the 


Robinson  v.  Coicpen  Local 
Board,  62  L.  J.,  Q.  B.  616. 
Offin  v.  Rock  ford  Rural  Coun- 
cil, (1906)  lCh.  342  ;  75  L.  J., 


Ch.  348  ;  94  L.  T.  669. 

(// 'Clifford  v.  Hoare,  L.  R., 
9  C.  P.  362 ;  43  L.  J.,  C.  P. 
225  :  30  L.  T.  465. 
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majority  of  cases,  it  would  be  impossible  to  determine    (  1|;'T-  "'• 

Sect  •  2 . 
which  of  several  owners  of  a  divided  estate  is  entitled  to 

tbe  right  of  way  to  the  exclusion  of  all  the  rest.     On  tbe 

other  hand,  it  is  equally  clear  that  if  a  large  property  to 

which  a  right  of  way  is  appurtenant  is  divided  between 

many    persons,    the  right  could  not    be   extended  to  all 

the    new    owners    without    imposing  a  greatly  increased 

burden  on  the  servient  estate,  and  that  increased  burden 

would  be  imposed  by  the  act   of  the    dominant    owner, 

which  is  contrary  to  the  recognised  principle  of  law,  that 

no  man  can  impose  a  burden  on  his  neighbour's   estate 

by  his  own  act.     In  the  case  of  Codling  v.  Johnson  (r/),  a 

right  of  way* was  claimed  as  appurtenant  to  a  close  which 

had,  till  about  fifty  years  before  the  action,  formed  a  part 

of  an  open  common  ;  the  common  had  at  that  time  been 

enclosed,  and  the  land  was  allotted  to  various  persons. 

It  was    held   that   the  right  to  the  way  by  immemorial 

user  could  be  supported,  for  it  was  possible  that  before 

the  enclosure  the  lord  might  have  been  entitled  to  the 

way  for  himself  and  his  tenants,  and  in  such  event  each 

person    having    an    allotment    of  part  of  the    dominant 

tenement  would  have  the  right  of  way.     It  is  clear  that 

in    this  case,  supposing    a   right    of  way  had   been    im- 

memorially  used    by  the  lord   and    all  his  tenants,    the 

burden    on  the  servient  tenement  would  not  be  greatly, 

if  at  all,  increased  by  the  allotment  of  the  land  to  the 

tenants  and  the  distribution  of  the  easement  among  them, 

each  allotee  becoming  entitled  to  a  distinct  right  of  way ; 

but  this  would  not  be  so  in  all  cases.     In  Bower  v.  Hill  (Jt), 

a  right  of  way  for  boats  along  a  stream  leading  from   an 

inn  and  an  adjoining  yard,  which  had  formerly  been  one 

(,/)  9  B.  &C.933;  8L.J.,  Bailway  Company,  L.  R.,  17 

K.  B.  68.  Eq.  158;  43  L.J.,  Ch.  363; 

Qi)  2    Bing.  N.   C.  330;  5  33  L.  T.  292.     Neweomen  v. 

L.  J.,  N.  S.,  C.  P.  77.    See  Couhon,  5   Ch.  1).  1  .">:'> ;    46 

also  United  Land  Company,  L.  J.,  Ch.  4.39  ;  36  L.  T.  385. 
Limited     v.      (Jrcut     Eastern 
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chap.  HI.    property,  to  a  navigable  river,  was  claimed.     A  severance 
of  the  yard  from   the  inn   took  place    about  five  years 
before  the  action,  and  the  plaintiff,  who  sued  for  obstruc- 
tion of  the  way,  was  non-suited,  on  the  ground  that  the 
easement  was  proved  to  belong  to  the  inn  and  yard  as 
one  entire  subject,  and  not  to  the  frontage  on  the  stream, 
in  respect  of  which  the  plaintiff  claimed  the  right  of  way. 
It  was  held  that  the  non-suit  was  right,  for  the  evidence 
was  that  boats  went  to  the  inn  and  yard  for  such  purposes 
as  carrying  coals  or  corn  to  be  deposited  in  the  granaries 
belonging   to   the    inn,    and  materials  for  repairing  the 
house.     From    such  evidence  it  might  fairly  be   left  to 
the  jury  to  presume  a  grant  of  a  right  of  way  from  the 
owner  of  the  stream  to  the   owner  of  the  inn  and  yard, 
for  the    more    convenient   use    and  enjoyment   of  those 
premises,  and  there  was  no  evidence  that  that  right  had 
ever  been  extinguished  or  released ;  indeed,  there  was 
nothing  to  show  that  the  occupier  of  the  inn  and  yard 
had  not  still  full  right  to  the  easement  created  by  such 
grant.     The  Court  thought  that  construing  the  grant  as 
being  capable  of  distribution  on  severance  of  the  dominant 
tenement  would  lead  to  very  unreasonable  consequences  ; 
for  the  result  would  be  that  two  different  persons  would 
be  entitled  to  use  the  way,  or  indeed  as  many  different 
persons  as  possessed  any  share  of  the  frontage,  and  that 
this  would  be  a  very  unreasonable  construction  against 
the  grantor,  who  might  have  been  content  to  grant  the 
right  of  way  to  the  occupier  of  the  inn  and  yard,  from 
his  knowledge  of  the  degree  of  user  which  would  follow 
from  the  grant  when  so  limited.     Independently  of  this, 
however,  the  Court  thought  that  if  the  grant  had  been 
produced  in  evidence,  the  plaintiff  could  not  have  brought 
himself  within  the   description    of  the  grantee,  he   not 
being  the  occupier  of  the  inn  and  yard.     The  result  of 
these    authorities    appears    therefore    to    be,    that  if  a 
dominant    tenement    is    divided    between    two    or  more 
persons,  a  right   of  way    appurtenant   thereto    becomes 
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appurtenant   to    each    of  the    severed   portions,   if  such    r|"i'    '"• 

.      .  ,  ,  Sect.  2. 

distribution  of  the  easement  is  not  at  variance  with  the  - 


actual  or  presumed  grant  under  which  the  right  has 
been  acquired  ;  and  if  the  right  has  been  acquired  under 
a  presumed  grant,  the  circumstance  that  distribution  of 
the  light  will  materially  increase  the  burden  on  the  ser- 
vient tenement  is  strong  evidence  that  such  distribution 
would  be  at  variance  with  it. 

In  connection  with  the  mode  of  user  of  ways,  questions  Way  becom- 
have  at  times  arisen  as  to  the  right  to  deviate  from  :i  way  abfe— right  to 
on  to  the  adjoining  land,  when  the  way  itself  is  absolutely  deviate, 
impassable,  or  when,  from  the  ordinary  collection  of  mud 
or  want  of  necessary  repair,  it  is  in  a  state  which  renders 
it  inconvenient  or  reasonably  unfit  for  use.  It  is 
obvious  that  these  questions  may  arise  from  different 
causes — the  way  may  be  close  to  the  sea  or  a  river,  and 
niny  be  regularly  covered  with  water  at  high  tide,  or  it 
may  only  be  covered  on  extraordinary  occasions  ;  it  may 
happen  that  at  some  period  of  violent  tempest  the  path 
may  be  altogether  swept  away  for  a  certain  distance,  so 
that  communication  between  the  two  ends  remaining  may 
be  broken  off;  it  may  happen,  and  frequently  has  happened 
that  a  way  has  become  impassable  from  want  of  ordinary 
repair,  or  it  may  happen  that  it  is  impassable  through  the 
act,  right  or  wrong,  of  the  owner  of  the  soil.  In  all  these, 
and  possibly  in  other  cases,  an  important  question  is  likely 
to  arise  whether  a  person  entitled  to  use  the  wa}r  may 
pass  over  the  adjoining  land,  or  whether  he  must  keep 
to  the  path,  however  inconvenient  it  may  be,  or  give  up 
his  right  altogether  if  the  way  is  absolutely  stopped  ;  and 
it  is  clear  that  these  questions  may  arise,  both  as  to 
private  and  as  to  public  ways.  Most  of  the  cases  men- 
tioned above  have  arisen,  but  they  have  not  always  come 
before  the  Courts. 

If  a  way  be  close  to  the  sea  or  to  a  tidal  river,  and  is  Way  pcriodi- 
regularly  covered  with  water  at  high  tide,  or  is  covered  ropted!5gh< 

to  deviate. 
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(  hup.  ill.  periodically  when  extraordinarily  high  tides  occur,  the  exis- 
tence or  otherwise  of  a  right  for  the  public  or  for  the  owner 
of  a  private  right  of  way  to  walk  over  the  adjoining  land 
must  depend  on  the  evidence.  Ordinarily, however,  it  would 
seem  that  there  is  no  such  right,  and  that,  in  the  absence 
of  evidence  to  the  contrary,  it  would  be  presumed  that 
the  dedication  or  grant  was  made  subject  to  the  periodical 
interruption  ;  and  there  would  be  no  reason  for  presuming 
that,  in  addition  to  the  right  to  walk  over  the  path, 
the  owner  of  the  soil  gave  a  further  right  to  deviate 
over  his  land  when  the  path  was  interrupted.  There 
is  no  precise  authority  for  this,  but  it  has  been  held 
that  a  way  may  be  dedicated  to  the  public,  subject  to  the 
grantor's  right  of  periodical  obstruction  by  ploughing  up 
the  soil ;  and  that  the  public  have,  in  the  absence  of  evi- 
dence to  the  contrary,  no  right  to  walk  over  the  adjoining 
land  when  the  path  is  less  convenient  from  its  being 
ploughed  up  (i),  and  the  same  reasons  for  that  decision 
would,  it  is  thought,  apply  to  the  case  of  a  way  periodically 
interrupted  by  the  sea  or  other  causes. 

Interruption  If  instead  of  being  regularly  and  periodically  obstructed 
djnarv^rase"  ky  the  sea  ^ie  way  *s  ouhT  interrupted  on  some  extraordinary 
—right  to  occasion  by  a  flood,  there  does  not  seem  to  be  any  reason 
why  the  public  or  an  owner  of  a  private  right  should  be 
entitled  to  walk  over  the  adjoining  land  :  the  case  is  one 
which  is  not  likely  to  have  been  in  the  contemplation  of 
the  parties  at  the  time  of  the  dedication  or  grant,  and 
there  is  consequently  no  reason  for  presuming  the  grant 
of  a  right  to  deviate  from  the  path. 

Destruction  If  by  some  tempest  or  other  natural  cause  a  road  is 

°f  htto"      absolutely  swept  away  wholly  or  in  part,  there  seems  to  be 

deviate.  no  doubt  but  that  all  rights  of  way  are  totally  lost,  and  that 

there  is  no  right  to  walk  over  the  adjoining  land.     That 

(i)  Arnold  v.  Blaker,  L.  R.,      L.  R.,  8  Q.  B.  96  ;  42  L.  J., 
6  Q.  B.  433 ;  40  L.  J.,  Q.  B.      Q.  B.  80  ;  28  L.  T.  23. 

185.      Arnold     v.     Holbrook, 
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the  right  of  way  over  the  road  destroyed  is  absolutely  (  }*aP-  '"• 
lost  on  its  destruction  seems  clear  from  the  cases  of 
Reg.  v.  Inhabitants  of  Hornsea  (,/'),  and  Reg.  v.  In- 
habitants of  Greenhow  (k).  These  were  hoth  cases  of 
indictments  for  non-repair  of  highways.  In  the  former 
the  road  passed  along  a  cliff  which  was  washed  away  by 
the  sea,  and  it  was  held  that  the  parish  could  not  he  called 
upon  to  repair  the  part  destroyed,  for  that  the  road  was 
ahsolutely  gone  ;  and  in  the  latter  case  the  road  ran  along 
the  slope  of  a  hill,  and  was  destroyed,  at  all  events  tem- 
porarily, by  a  landslip.  The  cases  differed,  inasmuch  as 
in  the  latter  a  trace  of  the  old  road  was  left,  and  it  was 
possible  to  re-make  it  at  a  moderate  cost ;  the  parish  in 
the  latter  case  was  bound  to  repair,  whereas  in  the  former 
the  soil  was  wholly  swept  away,  and  there  was  no  such 
liability.  These  cases  are  authorities  to  show  that  on 
total  destruction  of  a  road  all  rights  of  way  are  lost,  and 
it  is  only  reasonable  to  infer  that  when  a  right  of  way  is 
destroyed  no  new  right  of  way  comes  into  existence  on 
fresh  soil,  for  no  such  right  can  arise  except  by  a  new 
dedication  to  the  public,  or  grant  to  an  individual  b}-  the 
owner  of  the  land. 

In  cases  in  which  ways  have  become  impassable  from  Want  of 
want  of  ordinary  repair  a  distinction  has  been  made  be-  t0  tieYjate? 
tween  public  and  private  ways — viz.,  that  in  the  former 
case  the  public  have  the  right  to  walk  over  the  adjoining 
land,  whereas  in  the  latter  a  grantee  of  a  private  right  has 
no  such  privilege.  It  is  said  that  this  distinction  is  made 
because  it  is  for  the  general  good  that  a  passage  should  be 
afforded  to  the  public  at  all  times,  but  that  the  same  reason 
does  not  exist  in  the  case  of  a  private  right  of  way  (/).    It 

(j)  1  Dears.  C.  C.  291  ;  S:>  son.  4  M.  <&  S.  387.     In  Taylor 

L.  J.,  M.  C.  59.  v.  Whitehead,  Lord  Mansfield 

(fe)  1  Q.  B.  D.  703  ;  45  L.  J.,  remarked  that  Blackstone,  in 

M.  C.  141 ;  35  L.  T.  363.  his    Commentaries,  expresses 

(I)  Taylor     v.     Whitehead,  an  opinion    that    the    law   of 

Doug.  71(5.    Jhdiard  v.  Ilarri-  England  corresponds  with  the 
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Chap.  III.    is  difficult  to  see  any  reasonable  ground  for  this  distinc- 
—  tion,  for  the  cause  assigned  for  it  violates  the  principle  of 


law  that  a  right  in  another  person's  soil  can  only  be 
created  by  the  act  of  the  owner  of  the  soil,  express  or 
implied.  Eights  of  way  can  only  be  created  by  dedication 
to  the  public  or  by  grant,  actual  or  implied,  to  an  individual, 
such  dedication  or  grant  being  the  voluntary  act  of  the 
owner  of  the  ground ;  but  to  hold  that,  because  a  road 
over  which  the  owner  of  land  has  given  a  right  of  way  to 
the  public  is  out  of  repair,  he  is  bound  to  allow  another 
right  of  way  over  soil  on  whichever  side  of  the  old  road 
the  individual  members  of  the  public  choose  to  take  it,  is 
to  hold  that  a  public  right  of  way  can  come  into  existence 
otherwise  than  by  the  act  of  the  owner  of  the  land,  and 
even  against  his  will.  When  it  is  remembered,  moreover, 
that  the  obligation  to  repair  a  way,  if  any,  is  generally  on 
the  person  who  has  the  use  of  it,  and  not  on  the  owner  of 
the  soil,  the  doctrine  allowing  the  public,  who  ought  to 
put  the  way  in  repair,  to  neglect  the  obligation  and  make 
for  themselves  another  way,  is  certainly  in  appearance 
unreasonable. 

Right  of  The  opinion  that,  if  a  public  way  is  out  of  repair,  the 

deviate  '  public  may  pass  over  the  adjoining  soil  has  been  shaken 
questioned.  Dy  the  remark  of  Blackburn,  J.,  in  the  case  of  Arnold  v. 
Holbrook  (m).  It  was  said  in  the  argument  that  it  is  laid 
down  in  all  the  text-books  that  if  a  public  way  is  foundrous 
and  impassable,  the  public  have  a  right  to  go  on  to  the 
adjoining  land ;  but  his  lordship  remarked  that  the 
foundation  for  that  dictum  is  Dnncomb's  case  (n),  but  that 

Roman  law  in  extending  the  of  highways  and  private  ways 
right  of  going  on  the  adjoin-  of  necessity;  but  this  is  doubt- 
ing ground  when  a  road  is  out  ful  as  it  must  be  remembered 
of  repair  to  a  private  as  well  that  ways  of  necessity  depend 
as  a  public  way.  This  has  upon  an  implied  grant, 
been  altered  in  some  recent  (m)  L.  R.,  8  Q.  B.  p.  99  ; 
editions  of  the  Commentaries,  42  L.  J.,  Q.  B.  p.  83  ;  28  L.  T. 
and  the  right  of  going  extra  p.  27. 
vlam  is  there  limited  to  cases          (n)  Cro.  Car.  3GG. 
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it  would  be  found  upon  examination  that  the  facts  in  that    '  W    j 
case  were  that  the  defendant  had  narrowed  the  way  ;  the  — 


road  in  that  case  was  not  merely  out  of  repair,  but  the 
grantor  of  the  right  had  by  his  own  act  interfered  with 
the  right  he  had  given  to  the  public. 

If  a  way  is  rendered  impassable  b}r  the  act  of  the  Obstruction 
grantor,  the  authorities  show  that  the  owner  of  a  right  tLi^  °T~ 
of  way  would  be  justified  in  passing  over  the  adjoining  deviate, 
ground,  provided  it  belongs  to  the  grantor  of  the  ease- 
ment, and  provided  the  act  of  deviation  was  a  reasonable 
thing  in  connection  with  the  user  of  the  right.  In  Haw- 
kins v.  Carbines  (o)  it  was  held  that  as  the  grantor  of  a 
right  of  way  had,  subsequently  to  the  grant,  reduced  the 
width  of  the  way,  so  that  the  grantee  could  not  enjoy  his 
easement  as  fully  as  at  the  time  of  the  grant  (he  not  being 
able  to  turn  his  horse  and  cart  round  as  he  could  before 
the  alteration),  the  grantee  was  justified  in  going  a  little 
farther  on  the  grantor's  land,  as  by  doing  so  he  could 
obtain  full  enjoyment  of  his  right.  So  also  in  the  case  of 
Selby  v.  Nettlefold{p),  where  a  tenant  for  life  granted  to 
a  purchaser  of  land  a  right  of  way  along  a  towing-path  by 
the  side  of  a  canal,  and  subsequently  built  a  bridge  across 
the  canal  with  an  approach  of  such  a  character  as  to 
obstruct  the  towing-path,  so  that  a  person  using  the 
towing-path  must  on  reaching  the  bridge  leave  the  path 
and  pass  over  other  land  of  the  grantor  to  get  round  the 
bridge  and  thence  to  the  other  part  of  the  path,  it  was 
held  that  the  owner  of  the  easement  had  a  right  to  deviate 
in  that  way  over  the  grantor's  land,  and  that  the  grantor 
could  not  obstruct  the  substituted  way. 

If  a  way  is  out  of  repair  and  impassable,  the  grantee  is  Right  to 
justified  in  repairing  it,  for  when   the  use   of  a  thing  is  rq'air  a  wa-v* 
granted,  everything  is  granted  by  which  the  grantee  may 

(o)  21  L.  J.,  Exch.  II.  (p)  L.  II. ,  9  Ch.  Ill  ;  1:5 
Dawes  v.  Hawkins,  8  C.  B.,  J,.  J.,  Ch.  359  ;  29  L.  T.  661. 
X.  S.  857;  29L.J.,C.  P.  343. 
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Chap.  III.  jiave  anc|  enjoy  such  use,  and  at  common  law,  the  right  to 
-  repair  is  incident  to  a  grant  of  a  right  of  way  (q).  The 
grantee  of  a  right  of  way  may  indeed  do  more  than  merely 
repair  the  way,  for  if  the  way  is  not  made  in  a  manner 
suitable  for  the  purpose  for  which  the  right  was  granted, 
he  may  do  what  is  necessary  to  make  it  suitable.  Thus, 
a  grantee  of  a  carriage  way  across  a  field  may  lay  down 
stones  or  other  material  to  make  it  sufficiently  hard  and 
durable  to  support  a  carriage  and  render  it  fit  for  the 
traffic  although  it  bad  never  been  metalled  before  (r). 

Direction  of         It  is  not  often  that  difficulty  is  experienced  in  deter- 
ways'  mining  the  direction  of   a   way.      If  the  right  has  been 

acquired  by  express  grant,  the  deed  almost  invariably 
points  out  the  termini  to  and  from  which  the  way  is  to  be 
used,  and  a  beaten  path  is  generally  made  ;  and  if  the 
right  has  been  acquired  by  implied  grant  or  by  pre- 
scription, the  termini  are  generally  equally  certain  ;  and, 
moreover,  a  path  is  almost  sure  in  the  course  of  time 
to  get  beaten  out  in  such  a  manner  that  there  can  be  no 
doubt  by  the  time  the  right  is  acquired  about  the  direc- 
tion of  the  way.  There  are  instances,  however,  in  which 
the  particular  direction  of  a  way  has  been  a  matter  of 

(q)  Gerrard  v.  Cooke,  2  B.  L.  J.,  M.  C.  41  ;  29  L.  T.  428). 

A:  P.,  N.  C.  109.     Pom/ret  x.  So  also  in  the  case  of  right  to 

Ricroft,  1  Wms.  Saund.  320  d.  support,  if  the  means  of  sup- 

Taylor   v.    Whitehead,   Doug,  port   give    way    there    is   no 

710.      Ingram   v.    Morecrafi,  obligation    to   repair   on   the 

per  Sir  J.  Romilly,  -M.  II.,  33  part  of  the  owner  of  the  ser- 

Beav.   49.      The  principle  is  vient  tenement,  but  the  owner 

the  same   in    the    case    of   a  of    the     dominant    tenement 

public  way.     Where  the  flag-  must  repair,  and  he  may  enter 

stones    of    a    foot    pavement  on  the  servient  tenement  for 

forming  the  roof  of  a  cellar  the      purpose      (Colebecl;     v. 

got    out    of   repair  from  the  Qirdlers'  Company,  1  Q.  B.  D. 

public  walking  over  them,  it  p.  243  ;  45  L.  J.,  Q.  B.  p.  230  ; 

was  held  to  be  the  duty  of  the  54  L.  T.  350). 
vestrv  and  not  of  the  owner  (r)  Neivcomen  v.  Coulson,  5 

of  the  cellar  to   repair  them  Ch.  D.  133  ;  46  L.  J.,  Ch.  459  ; 

(Hamilton     v.     St.     George's  30  L.  T.  385. 
Vestry,  1,  It..  9  Q.  B.  42;  43 
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uncertainty.    When  a  way  is  acquired  "of  necessity  "there      ^'}'t    , 

may  be  an  uncertainty  as  to  its  direction,  as  there  is 
neither  deed  of  grant  nor  prescriptive  user  to  mark  its 
course  ;  but  even  in  the  case  of  a  prescriptive  right,  and 
possibly  in  the  case  of  a  way  created  by  express  grant, 
the  line  of  the  way  may  be  more  or  less  indefinite,  as 
it  was  in  the  case  of  the  Wimbledon  and  Putney  Com- 
mons Conservators  v.  Dixon  (*),  where  it  appeared  that 
the  way  in  question  passed  over  a  common  to  a  farm, 
but  that  there  was  no  definite  road — only  a  series  of  tracks 
in  varying  lines.  The  question  of  direction  was  not  the 
main  question  in  the  case  ;  but  it  was  noticed  at  some 
length  by  Mellish,  L.  J.,  in  his  judgment,  and  the  passage 
may  be  quoted  here  with  advantage.  His  lordship  said  : 
"  I  do  not  any  more  than  the  Lord  Justice  agree  with 
what  was  thrown  out  by  the  Master  of  the  Rolls  as  to  the 
consequence  of  the  track  not  being  a  perfectly  definite 
track  over  the  common,  but  being  a  track  going  in  varying 
lines  previously  to  the  time  when  the  new  road  was  made- 
No  doubt  if  a  person  has  land  bordering  on  a  common, 
and  it  is  proved  that  he  went  on  the  common  at  any 
place  where  his  land  might  happen  to  adjoin  it,  sometimes 
in  one  place  and  sometimes  in  another,  and  then  went 
over  the  common,  sometimes  to  one  place  and  sometimes 
to  another,  it  would  be  difficult  from  that  to  infer  any 
right  of  way.  But  if  you  can  find  the  terminus  a  quo 
and  the  terminus  ad  quern,  the  mere  fact  that  the  owner 
does  not  go  precisely  in  the  same  track  for  the  purpose  of 
going  from  one  place  to  the  other  would  not  enable  the 
owner  of  the  servient  tenement  to  dispute  the  right  of 
road.  Suppose  the  owner  of  this  common  had  granted 
by  deed  to  Mr.  Dixon  the  right  to  go  from  the  gate  lead- 
ing out  of  Caesar's  Camp  to  the  highway  by  the  National 
School,  with  carriages  and  horses  at  his  free  will  and 
pleasure,  I  cannot  suppose  that  the  grant  would  fail  in 

(s)  ICh.  D.  362;    l.">  L.  J.,      Rohinsou     v.    Cotcpen    Local 
Ch.    353;     35     I..     I'.    679.     Board,  62  L.  J.,  Q.  B.  619. 
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( !hap.  III.  point  of  law  because  it  did  not  point  out  the  precise  definite 
track  between  the  one  terminus  and  the  other  in  which 
lie  was  to  go  in  using  the  right  of  way.  If  the  owner  of 
the  servient  tenement  does  not  point  out  the  line  of  way, 
then  the  grantee  must  take  the  nearest  way  he  can.  If 
the  owner  of  the  servient  tenement  wishes  to  confine  him 
to  a  particular  track,  he  must  set  out  a  reasonable  w&y ; 
and  then  the  person  is  not  entitled  to  go  out  of  the  way 
merely  because  the  way  is  rough  and  there  are  ruts  in  it, 
and  so  forth." 


Direction  of 
ways  of 

necessity. 


When  a  right  to  a  way  of  necessity  is  created  on  divi- 
sion of  an  estate,  it  is  sometimes  difficult  to  determine 
what  ought  to  be  the  direction  of  the  way,  and  who  is  to 
have  the  privilege  of  setting  it  out;  for  it  is  obvious  that 
it  may  happen  that  the  way  the  dominant  owner  would 
choose  is  not  that  which  the  servient  owner  would  wish 
hi  in  to  have,  as  a  way  in  another  direction,  owing  to  the 
situation  or  condition  of  the  servient  estate,  may  be 
less  objectionable  to  the  servient  owner  than  that  which 
the  dominant  owner  would  select.  A  difference,  too,  may 
exist  in  the  case  of  land  severed  by  will,  and  land  severed 
by  deed  inter  vivos  ;  for,  in  the  former  case,  the  testator, 
being  dead  before  the  partition  is  effected  and  the  neces- 
sity arises,  can  have  no  voice  in  the  matter.  One  of  the 
oldest  cases  bearing  on  this  topic  is  Old  field's  case  (t), 
which  is  reported  very  briefly  as  follows :  "  A.  had  an 
acre  of  land  which  was  in  the  middle,  and  incompas'd 
with  other  of  his  lands,  and  enfeoffs  B.  of  that  acre.  And 
resolv'd  by  the  4  Inst,  that  B.  shall  have  a  convenient 
way  over  the  lands  of  the  feoffor,  and  he  is  not  bound  to 
use  the  same  way  that  the  feoffor  uses."  From  this  case 
two  points  are  gained :  first,  that  the  way  must  be  con- 
venient for  the  grantee,  and,  secondly,  that,  though  the 
grantor  may  have  been  in  the  habit  of  using  a  particular 
path,  the  grantee  is  not  necessarily  bound  to   accept  the 


(t)  Noy's  Reports,  123. 
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same,  but  may  have  another  if  that  is  not  convenient.  Chap.  III. 
There  are  remarkably  few  authorities  on  this  subject, 
and,  even  of  late  years,  the  cases  bearing  on  this  matter 
are  few ;  in  0 shorn  v.  Wise  (u),  however,  a  dictum  of 
Parke,  B.,  at  Nisi  Prius,  occurs,  that  learned  judge  being 
reported  to  have  said  :  "  If  the  way  granted  by  the  lease 
is  of  no  use,  the  law  would  give,  as  a  way  of  necessity, 
the  nearest  passage  along  the  land  of  the  grantor  to  the 
nearest  public  highway."  Though  the  route  is  therefore 
to  be  convenient  to  the  grantee  and  the  nearest  passage 
to  a  highway,  it  cannot  be  supposed  that  Parke,  B., 
intended  that  the  interest  of  the  grantor  should  be 
entirely  overlooked  ;  for  if  a  beaten  track  led  from  the 
dominant  tenement  to  the  highway,  doubtless  the 
dominant  owner  would  be  obliged  to  take  his  way  along 
that,  and  would  not  be  suffered  to  make  a  fresh  path 
through  a  standing  crop  on  arable  land,  or  to  break  a 
new  passage  through  a  hedge,  or  across  a  private  garden, 
merely  because  such  a  course  would  be  somewhat  shorter 
or  more  convenient  for  him.  There  are  two  cases 
— Pearson  v.  Spencer  (e)  and  Bolton  v.  Bolton  (ic) — in 
which  the  matter  came  directly  in  question  and  received 
much  consideration.  The  Court  in  each  case  distinctly 
recognised  the  principle  that  the  way  must  be  convenient 
for  the  grantee,  and  in  the  former  case  said  in  the 
judgment, — "  but  there  is  a  singular  absence  of  authority 
as  to  the  manner  in  which  it  is  to  be  ascertained  what  is 
to  be  the  direction  of  the  convenient  way  thus  created. 
In  2  RoUe's  Abridgment,  p.  60,  '  Graunts'  Z,  pi.  17,  it  is 
said  that  the  feoffor  who  grants  the  landlocked  land,  and 
retains  the  other,  which  thus  becomes  the  servient  tene- 
ment, shall  assign  the  way  where  it  is  most  convenient 
to  himself.  Packer  v.  Welsted  (x)  was  a  case  where  the 
grantor  retained  the  landlocked  tenement,  which  became 

(u)  7  C.  &  P.  p.  763.  II  Ch.  I).  90S  ;  48  L.  J., 

(v)  1  B.  A-  S.  57]  :  3  15.  A-      Ch.  467  ;    lu  I..  T.  582. 
S.  761.  (»)  2  Sid.  39,  111. 

E.  F    F 
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Chap.  III.  the  dominant  tenement ;  it  is  said  that  he  should  take  a 
s,'rt-  -  way,  and  the  law  should  adjudge  if  it  was  a  convenient  way. 
In  each  case  it  seems  to  have  been  thought  that  the  person 
by  whose  act  the  way  was  created  was  subsequently  to 
select  the  way,  subject  only  to  this,  that  it  should  be  a 
convenient  way.  In  the  case  of  a  devisee  it  is  impossible 
for  the  testator,  by  whose  act  the  way  is  created  and  who 
is  dead,  to  do  any  subsequent  act  of  selection  ;  and  if  the 
line  of  way  depends  on  his  intention,  it  must  be  discovered 
from  the  language  of  the  will,  understood  with  reference 
to  the  state  of  the  property.  It  might  be  very  difficult  to 
state  how  the  way  was  to  be  set  out  if  the  premises,  before 
severance,  were  so  occupied  as  to  afford  no  indication  of 
what  was  the  usual  way  in  the  testator's  time  ;  but  this 
can  rarely  be  the  case  in  practice.  In  general,  especially 
when,  as  in  the  present  case,  there  was  an  occupation  by 
a  tenant,  there  must  be  an  actual  existing  way  by  which 
the  premises  were  used  and  enjoyed  ;  and  we  think  we  best 
effectuate  the  intention  of  the  testator  by  construing  the 
implied  grant  of  a  way  to  be  a  grant  of  that  way  actually 
used  at  the  time."  Lastly,  the  point  was  referred  to  in 
the  case  of  Brown  v.  Alabaster  (y),  and  Kay,  J.,  there 
distinctly  stated  that  it  is  the  grantor  of  the  way  who 
has  a  right  to  select  the  line  in  which  it  shall  go ;  but  he 
was  merely  referring  to  the  point  as  an  argument  to  show 
that  the  way  in  question  was  not  a  way  of  necessity,  and 
the  statement  can  only  be  regarded  as  a  dictum,  and  not 
as  a  judicial  decision.  It  seems  reasonable,  indeed,  that 
the  direction  of  a  way  should  always  be  appointed  by  the 
grantor  of  the  way.  It  is  he  who  gives,  and  the  donor  of 
anything  given  is  the  usual  person  to  select  the  article 
given  and  the  pattern  of  it.  The  donee  may,  perhaps,  be 
permitted  as  a  favour  to  ask  that  the  gift  shall  be  changed 
for  something  else  or  for  a  like  article  of  a  different  shape 
if  it  does  not  suit  him,  but  he  cannot  return  or  reject  the 

(y)  37  Ch.  D.  490 ;  57  L.  J,  Ch.  255  ;  58  L.  T.  26G. 
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gift  and  demand  another  as  a  matter  of  right  or  select  a   Chap.  III. 
gift  without  authority  at  the  donor's  expense. 

From  the  case  of  Pearson  v.  Spencer  (z) ,  it  would  seem  Alteration 

that  a  way  of  necessity,  once  set  out,  cannot  he  varied  in   f  dlrectI0n 

J  J'  >  or  ways  or 

direction  by  the  servient  owner,  except,  it  may  be  pre-  necessity. 
sumed,    with    the     consent     of    the    dominant    owner ; 
but  of  this  there  could    be    little    doubt  apart  from  all 
authority. 

If  a  right  of  way  be  granted  for  a  particular  purpose,  Grant  for  a 
the  purpose  is  to  be  regarded  in  construing  the  grant,  Particu1^ 
in  order  to  ascertain  the  nature  and  extent  of  the  ease-  variation  of 
ment,  and  the  grantee  may  be  entitled  to  vary  his 
mode  of  enjoying  the  easement,  and  from  time  to  time 
to  avail  himself  of  modern  inventions,  if,  by  so  doing, 
he  can  more  fully  exercise  and  enjoy  the  object  or  carry 
out  the  purpose  for  which  the  easement  was  granted. 
Thus,  in  a  case  where  a  grant  was  made,  in  the  year  1630, 
of  certain  lands,  excepting  the  mines,  and  reserving  to  the 
grantor  sufficient  way-leave  to  the  mines,  it  was  held  that 
the  mine-owner  was  entitled  to  lay  down  a  railwaj"  for 
the  purpose  of  carrying  his  minerals,  although  railways 
were  unknown  at  the  date  of  the  grant,  for  that  the  object 
of  the  reservation  of  way-leave  for  the  mine-owner  was  to 
enable  him  to  get  the  coals  in  a  beneficial  manner,  and 
that  there  consequently  passed  to  the  mine-owner  a  right 
to  such  a  description  of  way-leave,  and  a  right  of  way  in 
such  a  direction  as  would  be  sufficient  to  enable  him  from 
time  to  time  to  get  all  the  minerals  at  a  reasonable 
profit  (a). 

If   a    man  has  power  to  make  a  way  across  another  Power  to 
person's  land,  there  can  be  little  doubt  but  that  he  must  ma  e 

(z)  1  B.  &  S.  p.  584.  12  L.  J.,  Exeh.  362  ;   1  I  M.  & 

(a)  Da  net   v.    Kingscote,    6  W.  US.     Senhouse   v.  Chris- 

M.  &  W.  17-4  ;  9  L.  J.,  N.  S.,  tiun,  1  T.  R.  560. 

Exch.  279.     Bislwp  v.  North, 

F    F    2 
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Chap.  III.    exercise  his  power  in  a  reasonable  manner,  and  have  due 

regard  to  the  convenience  of  the  servient  owner,  so  as  to 

be  exercised     aVoid  inflicting  on  him  needless  and  unreasonable  injury. 

reasonably.  °  .  . 

In  Abson  v.  Fenton  (b),  mines  were  reserved  by  Act  of 

Parliament  for  a  lord  of  a  manor  on  inclosure  of  a  common, 
"  together  with  all  convenient  a  nil  necessary  ways,  way- 
leaves,  roads,  and  passages  then  already  made  and  there- 
after to  be  made,  and  liberty  of  laying,  making,  and 
repairing  waggon-ways  and  other  ways  in,  over  and  along  " 
the  common  land.  In  an  action  for  making  a  waggon-way 
in  an  improper  direction  and  manner,  it  was  held  that  the 
true  question  for  the  jury  was  not  whether  the  road  had 
been  made  in  the  direction,  or  in  the  manner  least  in- 
jurious to  the  owner  of  the  allotted  land,  or  in  that  direction 
or  by  that  mode  which  a  strict  and  rigid  necessity  would 
point  out,  and  much  less  whether  it  had  been  made  in 
that  direction  or  by  that  mode  which,  upon  a  view  of  the 
work  when  accomplished,  and  when  a  better  judgment 
might  possibly  be  formed  than  could  have  been  formed 
before,  might  be  thought  by  persons  possessing  the  highest 
degree  of  skill  and  experience  to  be  the  best  that  could 
have  been  devised  ;  but  whether  the  direction  chosen  was 
such  as  a  person  of  reasonable  and  ordinary  skill  and 
experience  would  have  selected  beforehand,  and  whether 
the  mode  adopted  was  such  as  a  prudent  and  rational 
person  would  have  adopted,  if  he  had  been  making  the 
road  over  his  own  land  and  not  over  the  land  of  another 
man.  This  view,  it  was  added,  in  the  judgment  of  the 
Court,  would  on  the  one  hand  exclude  all  wanton, 
capricious,  and  causeless  injury  to  the  owners  of  the 
allotments,  and  on  the  other  would  admit  of  an  exercise 
of  the  right  reserved  by  the  statute  in  such  a  manner  as 
would  make  the  right  beneficial  to  the  lord.  In  Dudley  v. 
Horton  (c),  an  Act  of  Parliament  had  provided  that  if 

(b)    1  B.  &  C.  195  ;  1  L.  J.,  (c)  4  L.  J.,  Ch.  104. 

K.  13.  94. 
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mine-owners  should  find  it  expedient  and  necessary  to  (hap.  III. 
make  railways  from  their  mines  to  a  canal  it  should  be 
lawful  for  them,  if  they  could  not  agree  with  the  owners 
of  the  land  between  their  mines  and  the  canal,  to  apply 
to  certain  commissioners  ;  and  if  it  appeared  to  the  com- 
missioners that  such  railways  were  necessary  and  fitting  to 
be  made,  the  mine-owners  should  be  empowered  to  make 
them.  Certain  mine-owners  intending  to  exercise  the 
power,  the  land-owners  applied  to  the  Court  of  Chancery 
to  restrain  them  from  so  doing,  on  the  ground  that  the 
railway  proposed  to  be  made  would  be  exceedingly  in- 
jurious to  the  land,  and  was  not  necessary  for  the  mine- 
owners  within  the  meaning  of  the  Act.  The  Vice- 
Chancellor  was  of  opinion  that  the  power  was  abused  by 
the  attempt  to  make  the  way  in  question,  for  it  was  in- 
tended to  be  fifty  yards  wide,  of  great  length,  and  to  be 
carried  through  the  middle  of  the  plaintiff's  field ;  and 
that  it  mattered  not  that  this  great  width  was  required 
because  the  nature  of  the  ground  rendered  it  necessary 
that  the  railway  should  be  supported  by  an  embankment 
on  each  side.  An  injunction  was  therefore  granted  to 
restrain  the  making  of  the  line  until  the  rights  of  the 
parties  could  be  determined  at  law. 
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CHAPTER  IV. 

ON  DISTURBANCE  OF  EASEMENTS  AND  ON  LEGAL  REMEDIES 
FOR  THE  SAME. 

Chap.  IV.  When  easements  have  been  acquired  and  their  extent  and 
proper  mode  of  enjoyment  have  been  ascertained,  it  is  very 
material  for  the  owners  of  those  rights  to  know  when 
the}r  have  been  infringed  as  well  as  to  understand  the 
circumstances  under  which  the  law  will  afford  them  a 
remedy  for  their  wrong.  Besides  this,  it  is  important  for 
them  to  understand  when  they  ma}r  apply  to  the  Court 
for  an  injunction — that  preventive  remedy  afforded  in 
some  cases  by  the  law  to  ward  off  threatened  injury,  or 
to  prevent  the  continuance  of  wrong  already  commenced. 
These  matters  will  form  the  subject  of  the  present  chapter. 

While  treating  on  legal  remedies  for  disturbance  of 
easements,  it  may  be  thought  that  something  ought  to  be 
said  about  the  fifth  section  of  the  Prescription  Act :  this, 
however,  would  involve  a  disquisition  on  practice  and 
pleading  as  the}r  existed  at  the  time  the  Act  was  passed 
and  the  various  changes  effected  since  that  time ;  and 
as  it  is  not  designed  in  this  work  to  treat  on  procedure, 
those  rules  relative  to  pleading  which  are  to  be  found 
in  the  fifth  section  of  the  Prescription  Act  will  not  be 
considered  in  the  present  chapter,  nor  the  alteration 
effected  in  them  by  the  Judicature  Act  and  subsequent 
Rules  of  Court. 
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Sect.  I. — On  Disturbance  of  Easements  generally,  and  on    Chap.  IV. 
Legal  Remedies  for  the  same.  '         lj 


Prima  facie,  every  person  entitled  to  a  natural  right  Right  of 
or  to  an  easement  is  also  entitled  to  the  enjoyment  of  his  disturbance, 
right  without  disturbance,  and  any  disturbance  is  a  wrong 
for  which  the  party  disturbed  has  a  remedy.  So,  also, 
every  owner  of  land  is  prima  facie  entitled  to  uninterrupted 
quiet  possession  and  to  be  free  from  disturbance  or  en- 
croachment by  anyone  else  ;  but  if  a  person  causing  the 
disturbance  is  merely  exercising  a  natural  right  to  which 
lie  is  entitled,  or  an  easement  he  has  acquired,  his  act  is 
justifiable,  and  the  party  disturbed  can  have  incurred  no 
legal  injury  which  will  sustain  an  action,  though  the  exer- 
cise and  user  of  an  easement  may  possibly  constitute  a 
breach  of  a  covenant  for  quiet  enjoyment  by  a  vendor  of 
the  servient  tenement,  for  which  he,  the  vendor,  may  be 
liable  in  an  action  (a). 

There  are  many  cases  in  which  an  act,  either  by  a  servien   Actual 
owner  or  some  oiher   person,  though  apparently  incon-  (r(^™iJ[te  to 
sistent  with  an  easement  or  a  natural  right,  and  therefore  support  cer- 
apparently  a  disturbance  of  the  right,  is  not  actionable 
until  actual  damage   is  sustained.     It  will  be  found  on 
consideration  that  this  depends  on  the  general  nature  of 
easements  and  natural  rights,  and  also  on  the  nature  of 
the  particular  right  in  question.     It  is  a  general  rule  of 
law  that  to  make   an   actionable  wrong  there  must  be 
both  damnum  and  injuria — that  is,  both  a  wrongful  act 
and  damage  or  loss  resulting  from  it,  and  that  either  of 
them  alone  will  not  support  an  action.     There  are,  how- 
ever, exceptions  to  this  rule  in  which  the  law  will  presume 
damage  to  have  arisen,  and  two  of  these  exceptions  are 
trespasses  and  disturbance  of  rights.     Now,  easements  and 

(a)  Child  v.  Stenning,  11  Ch.  D.  82  ;  48  L.  J.,  Cb.  392 ;  40 
L.  T.  302. 
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Chap.  IV.  natural  rights  are  rights  which  exist  in  or  over  a  servient 
.  estate,  and  the  consequence  is  that,  generally,  if  not  always, 
an  act  of  disturbance  will  be  committed  on  the  servient 
and  not  on  the  dominant  estate,  and,  therefore,  that  there 
is  no  trespass  on  the  dominant  estate  for  which  the  domi- 
nant owner  can  sue  ;  but  as  every  disturbance  of  an  ease- 
ment or  a  natural  right  is  a  disturbance  of  a  right,  the 
result  follows  that  it  is  not  strictly  necessary  to  prove 
damage  to  sustain  an  action.  There  are,  however,  cases 
in  which  it  has  been  held  that  no  action  will  lie  for  the 
act  committed  until  damage  has  ensued  ;  but  this  depends, 
as  before  stated,  on  the  nature  of  the  right  disturbed, 
which,  it  will  be  seen,  is  not  really  disturbed  bj"  the 
commission  of  the  act  itself,  but  only  by  the  damage  when 
it  happens. 

This  is  exemplified  in  the  leading  case  of  Bonomi  v. 
Backhouse  (b),  which  was  taken  to  the  House  of  Lords. 
The  plaintiff  owned  certain  buildings  which  had  stood 
supported  by  the  subjacent  and  adjacent  mines  for  up- 
wards of  forty  years.  The  defendant  worked  the  mines, 
and  in  process  of  time  the  plaintiff's  buildings  were  in- 
jured, but  not  for  some  years  after  the  excavation  of  the 
minerals,  so  that  the  question  arose  whether  the  right 
of  action  was  barred  by  the  Statute  of  Limitations.  If 
the  cause  of  action  arose  at  the  time  the  minerals  were 
excavated  and  the  support  removed,  the  statute  had  run  ; 
but  if  it  did  not  arise  till  the  damage  was  sustained, 
the    statute  had  not  run.     It  is  clear  that  in  this  case 


(&)  9    II.    L    C    503;    34  tionable  whether  an  infringe- 

L.  J.,  Q.  B.  181  ;    I   I..  T.  754.  ment  of  the  natural    right  to 

^.ttomey-General    v.    Conduit  purity  of  water  by  pouring  in 

Colliery   Company,    (1895)     I  and  sending   filthy  matter  on 

Q,    I'..  301;  64   L.  J.,  <v>.  B.  to  the  dominant  owner's  land 

207;   71  I..  T.  777.     Smith  v.  does  nol  involve  a  trespass  on 

Thaekerdh,  L.  I«'..  1  C.  P.  564  ;  that  land,  and  so  give  a  cause 

35   I-.  -'..('.   P.  276.     Wright  of   action    without    proof    of 

v:  Howard,  I   Sim.  A-  St.  L90 ;  actual  damage. 
I    L.  J.,  Ch.  94.     It    is   ques 
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no  trespass   was   committed  by  the  defendant  when  he    ('hap.  IV. 
removed  his  coal,  and  therefore  that  no   damage   could 
be  presumed  on  the  ground  of  trespass;  but  if  a  right 
had  been  infringed  the  action  would  have  lain  at  once, 
and   the  statute   would  have  run;  it  became,  therefore, 
necessary  to  determine  the  nature  of  the  right  to  support — 
that  is,  whether  it  is  a  right  that  the  supporting  substance, 
whatever   it   may  be,    shall  not   be   removed,    or    at    all 
events  that  sufficient  shall  be  left  to  support  the  buildings, 
or  whether  it  is  merely  a  right  that  the  ordinary  enjoy- 
ment of  the  buildings  shall  not  be  disturbed  by  removal 
of  the    support,    so    that    until    actual    disturbance    and 
damage  to  the  buildings  there  was  no  wrong  and  no  cause 
of  action.     It  was  held  that  the  latter  was  the  right,  and 
therefore  that  until  actual  damage  occurred  there  was  no 
cause   of  action.     A  decision  to  the  same  effect,  but  re- 
lating to    a    natural  right,  is   Kensit   v.    Great   Eastern 
Railway  Company  (c).     The  plaintiffs,  who  were  riparian 
proprietors  of  a  stream,  sued  the  railway  company  and  a 
person  named  Free  for  an  injunction  to  restrain  Free  from 
abstracting  water  from  the  stream,  and  to  restrain  the  rail- 
way company  from  permitting  him  to  do  so.     The  railway 
company,    who  were  riparian  proprietors,  placed  a  tank 
on    their    land,  which    was    filled   with    water   from    the 
stream,  and  they  permitted  Free  to  take  the  water  from 
the    tank    for    use    in    his    factory,  he    returning    it    un- 
diminished in   quantity  and  not  deteriorated  in  quality. 
It  was  held  that,  although  Free  had  no  right  to  take  the 
water,  yet  that  as  no  damage  was  actually  done  to  the 
plaintiffs,  their  right  was  not  interfered  with,  and  they  had 
no  cause  of  action. 

From  these   and  other  cases,  therefore,  the  principle  Actual 
may  be  gathered  that  actual  damage  is  essential  to  support  jlJjj^S  ™^n 
an  action  for  disturbance  of  a  natural  right.     It  is  unless  action  for 

(c)  23  Ch.  D.  506  ;  52  L.  J.,      Oh.  D.  122  ;  54  L.  J.,  Ch.  19  ; 
CI i.   608;   48  L.   T.   784:  27      51  L.  T.  862. 
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Chap.  TV.    the  right  itself  is  injured.     In  Wright  v.  Howard  (d),  it  is 

_  '  _  _      said  :  "  But  although  no  man  can  acquire  a  right  to  the 

disturbance      exclusive  use  of  water  except  hy  grant,  either  expressed  or 

of  natural  *        "  °  .  T 

rights.  presumed,  yet  on  the  other  hand,  whatever  exclusive  use  L 

may  make  of  the  water,  I  am  not  answerable  to  a  Court  of 
law  for  it  till  actual  injury  to  others  arises.  If  my  neigh- 
bour proves  that  I  have  done  him  an  actual  injury  by  the 
diversion  of  the  water  from  its  natural  channel,  he  can 
sustain  an  action  against  me  ;  but  he  has  no  right  of 
action  till  injury  has  actually  ensued.  It  does  not,  how- 
ever, follow,  as  was  asserted  at  the  Bar,  that  because  no 
injury  happens,  or  can  happen,  when  the  diversion  is  first 
made,  that  diversion  cannot  afterwards  be  the  subject  of 
complaint;  on  the  contrary,  if  at  any  time  within  the 
twenty  years  injury  is  the  result,  a  remedy  for  that  injury 
may  be  sought  in  an  action.  Should  it  so  happen  that  for 
twenty  years  my  diversion  of  the  water  operates  no  injury 
to  my  neighbours,  then,  by  virtue  of  the  rule  of  law  pre- 
suming a  grant,  I  acquire  at  the  end  of  that  time  an 
absolute  right  so  to  employ  the  stream.  But  if,  in  the 
twentieth  year,  an  injury  were  to  arise  for  the  first  time, 
that  wrong  would  be  as  much  the  subject  of  legal  redress 
as  if  it  had  existed  at  the  first  moment  of  the  diversion." 
In  the  case   of  Sampson  v.  Hoddinott  (e),   it  was  said,  in 

(d)  1  Sim.  &  St.  190 ;  1  26  L.  J.,  C.  P.  p.  150.  Swin- 
L.  J.",  Ch.  94.  Mason  v.  Hill,  don  Waterworks  Company, 
3B.&Ad.304.  Samev.Same,  Limited  v.  Wilts  and  Berks 
5B.&Ad.  1.  Embrey  v.  Owen,  Canal  Navigation  Company, 
C  Exch.  353  ;  20  L.  J.,  Excli.  L.  R.,  7  II.  L.  697  ;  45  L.  J., 
212.  In  Williams  v.  Morland  Ch.  638  ;  33  L.  T.  513.  Cross- 
(2  B.  &  C.  910),  the  plaintiff  ley  and  Sons,  Limited  v. 
appears  to  have  been  non-  I dglitowler,  L.  R.,  3  Eq.  p.  296 : 
suited,  not  because  lie  was  L.  R.,  2  Ch.  p.  483  ;  3(5  L.  J., 
suing  for  disturbance  of  a  Ch.  p.  589;  16  L.  T.  p.  440. 
natural  right  and  failed  to  Bickett  v.  Morris,  L.  R.,  1 
prove  special  damage,  but  11.  L.,  Sc.  47;  14  L.  T.  835. 
because  lie  did  not  prove  the  Mott  v.  ShooThred,  L.  R.,  20 
particular  damage  laid  in  the  Eq.  22;  44  L.  J.,  Ch.  380. 
declaration.  Lord  Norbury  v.  Kitchen,  15 

(e)  1  C.  15.,  X.  S.,  p.  611  ;  L.  T.  501. 
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the  judgment  of  the  Court,  that  if  the  user  of  the  water  of    '  hap.  I  V. 


Sect.  1. 


a  natural  stream  by  the  defendant,  a  riparian  proprietor, 
"  has  been  beyond  his  natural  right,  it  matters  not  how 
much  the  plaintiff  has  used  the  water,  or  whether  he  has 
used  it  at  all.  In  cither  case  his  rigid  has  been  equally 
invaded,  and  the  action  is  maintainable."  And  so  again, 
in  Ormerodv.  Todmorden  Joint  Stock  Mill  Company  (f) — 
which  was  an  action  by  a  riparian  owner  against  persons 
who  were  not  riparian  owners,  but  who  b}r  permission  of  a 
higher  riparian  owner  had  laid  a  pipe  from  a  stream  to 
their  mill,  and  had  thereby  taken  water  for  their  use 
which  they  returned  to  the  stream  somewhat  injuriously 
affected,  but  not  sufficiently  to  sensibly  affect  the  plaintiffs 
— Cave,  J.,  said  :  "  The  first  contention  of  the  defendants 
was,  that  proof  of  substantial  damage  was  necessary  to  the 
maintenance  of  the  action,  and  that  consequently  on  this 
finding  they  are  entitled  to  the  verdict.  Now,  whatever  the 
case  might  be,  if  what  is  here  complained  of  had  been  done 
by  the  defendants  accidentally  on  a  single  occasion,  I  am 
of  opinion  that,  as  the  defendants  claim  to  do  this  con- 
tinuously as  a  matter  of  right,  it  is  not  necessary  for  the 
plaintiffs  to  prove  that  they  have  sustained  actual  damage. 
If  twelve  other  parties  were  to  use  the  water  in  the  same 
way,  and  to  the  same  extent  as  the  defendants,  it  cannot 
be  doubted  that  the  plaintiffs  would  sustain  substantial 
and  serious  injury;  yet,  if  this  contention  of  the  defendants 
is  correct,  the  plaintiffs  would  have  no  remedy  against  any 
one  of  the  thirteen,  because  no  one  of  them  alone  caused 
substantial  damage." 

Generally  the  law  will  allow  presumption  of  damage  to  Disturbance 

be  made  in  the  case  of  alleged  disturbance  of  easements  as  of  easem,",s 

an  injury  to 

distinguished    from    natural   rights,  although    no   actual  the  right, 
damage  has  resulted  to  the  dominant  owner,  because  any  *  ^ul 
disturbance  of  an  easement  must  bean  injury  to  the  right  action. 
of  the  owner,  as  it  tends  to  call  his  right  in  question, 

(/)  11  Q.  B.  D.  155  ;  52  L.  J,  Q.  B.  U5. 
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Chap.  IV.  ami  to  afford  evidence  thereafter,  in  derogation  of  Ins 
•  1- ,  .  title.  This  principle  appears  at  first  sight  to  be  at  variance 
with  the  decision  in  Kensit  v.  Great  Eastern  Railway 
Company,  but  here  the  difference  between  natural  rights 
and  easements  appears.  In  that  case  the  user  by  Free 
could  not  tend  to  damage  the  plaintiff's  natural  rights  ; 
and  therefore,  they  not  being  actually  interfered  with, 
were  not  injured  or  risked.  This  difference  will  be  apparent 
if  Kensit  v.  Great  Eastern  Railway  Company  be  compared 
with  Harrop  v.  Hirst  (r/).  In  that  case  the  inhabitants  of 
a  certain  locality  claimed  a  right  to  take  water  for  use 
in  their  houses  from  a  spout  in  a  highway,  and  the  owner 
of  land  through  which  the  water  flowed  to  the  spout  from 
time  to  time  abstracted  the  water  to  such  an  extent  as  to 
render  the  quantit}r  which  passed  to  the  spout  insufficient 
for  the  supply  of  all  the  persons  entitled  to  use  the  water, 
and  it  was  held  that  an  action  would  lie  at  the  suit  of  one 
of  the  dominant  owners,  although  he  personally  had  sus- 
tained no  actual  injury,  because  the  effect  of  the  repeated 
acts  of  abstraction  might  furnish  the  foundation  of  a 
claim  of  right  in  the  defendant,  in  derogation  of  the  right 
of  the  plaintiff,  which  might  be  rendered  valueless.  So, 
it  was  also  held,  that  if  an  obstruction  is  placed  in  a  path, 
which,  being  suffered  to  remain,  would  in  course  of  time 
furnish  evidence  of  abandonment  of  a  right  of  way,  an 
action  will  lie  for  the  obstruction,  although  no  damage  has 
actually  accrued  therefrom,  and  even  though  the  way  has 
been  impassable  from  natural  causes,  and  unused  for  a 
long  period  (h).  These  principles  of  law  were  stated  by 
Littledale,  J.,  in  the  case  of  Williams  v.  Morland  (i),  in 
the  following  terms:  "It  is  true  that  in  trespass  for 
a    wrongful    entry  into   the   land   of   another,   damage   is 

(g)  L.  R.,  4  Exoh.  43;  38  {h)  Bower  v.  Hill,  1  Bing. 

1..  .1.,  Exch.  I  ;  19  L.  T.  42(5.  N.  < !.  5  19  :  4  L.  J.,N.  S.,  C.  P. 

See    as    to    Kensit    v.   Great  153. 

Eastern     h'aihcay     Company.  (i)  2  B.  &  0.  p.  916. 
ante,  p.  441. 
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presumed  to  have  been  sustained,  though  no  pecuniary  i  hap.  IV. 
damage  be  actually  proved.  So,  in  the  case  of  an  action 
for  the  obstruction  of  a  lii^ht  of  common,  or  a  light  of 
way,  any  obstruction  of  that  right  is  a  sufficienl  cause  of 
action.  The  doing  of  any  act  calculated  to  injure  that 
right  is  a  sufficient  ground  of  action  ;  but,  generally 
speaking,  there  must  be  a  temporal  loss  or  damage  accru- 
ing from  the  wrongful  act  of  another  in  order  to  entitle  a 
party  to  maintain  an  action  on  the  case." 

The  principle  of  law,    that  no   action    will  lie   in    the  Absen 

absence  of  actual  damage,  or  unless  a  trespass  is  com-  withintime 

mitted  or  a  right  has  been  infringed,  has  been  carried  so  lia"ted  '  " 

.  .  ,  commencing 

far,  that  even  in  eases  m  which  Acts  of  Parliament  have  actions. 

expressly  limited  the  time  for  commencing  actions  for 
injuries  received  through  anything  done  under  the  pro- 
visions of  the  Acts  to  a  certain  period — as,  for  instance, 
six  months — -from  the  time  when  the  act  which  caused  the 
injur 7/  was  committed,  it  has  been  held  that  the  time 
within  which  the  action  may  be  brought  is  to  be  computed 
from  the  period  when  damage  has  been  actually  sustained, 
if  the  receipt  of  damage  is  essential  for  a  cause  of  action, 
and  not  from  the  time  when  the  act  of  disturbance  was, 
in  fact,  committed  (j). 

When  actual  damage  is  requisite  to  give   a   cause  of  Damage  or 
,»        ,•         i  .j,  ,,  „  .  .    obstruction 

action  tor  disturbance,  or  it  the  user  of  an  easement  is  ,,,,,., 

obstructed,  the  damage  or  obstruction  must  be  substantial  substantial. 
in  its  character  ;  it  is  not  sufficient  to  show  a  merely 
nominal  amount  of  injury  or  a  trifling  obstruction.  Thus, 
if  a  person  is  entitled  to  have  the  light  or  a  flow  of  water 
unobstructed,  it  would  not  be  sufficient  for  him  to  prove 
that  the  light  was  obstructed  to  an  almost  inappreciable 
extent,  or  that  the  defendant  had  dipped  a  watering- 
pot  in  the  stream  and  taken  a  pot  of  water  ;  but  if 
either  of  those  acts  was  done  to  put  the  right  to  a  test, 

(j)  Roberts  v.  Reid,  16  East,  215.     dillon  v.  Boddington,  I 
C.  &P.  541. 


446 


DISTURBANCE    OF    EASEMENTS. 


<  !hap.  I  V. 
Sect.  1. 

Slight 
damage  by 
many  persons 


Eight  of 
action  when 
occupier  of 
dominant 
tenement 
alone  dis- 
turbed. 


Hi^ht  of 
action  by 
reversioner. 


or  was  calculated  by  repetition  to  establish  an  adverse 
right,  the  action  would  be  maintainable.  So  also  if  a 
number  of  persons,  either  acting  together  or  indepen- 
dently, interfere  with  the  enjoyment  of  an  easement,  an 
action  will  lie  for  an  injunction  against  them  all,  though 
the  obstruction  caused  by  each  of  them  individually  is  of 
a  character  insufficient  in  itself  to  support  an  action  (k). 

Disturbances  of  natural  rights  and  easements  may  be 
arranged  in  two  classes  :  in  the  first,  those  which  merely 
affect  the  occupier  of  the  dominant  tenement,  such  as 
temporary  obstruction  of  light  or  pollution  of  air  ;  and  in 
the  second  class,  those  which  affect  the  estate  of  the  rever- 
sioner. For  the  first  class  of  disturbances,  the  occupier 
who  receives  the  personal  injury  can  alone  sue  the  wrong- 
doer, for  the  reversioner  is  not  hurt ;  he  sustains  no  injury 
even  in  cases  of  user  which  would,  in  process  of  time, 
confer  an  easement  in  derogation  of  a  natural  right,  as  no 
easement  can  be  acquired  against  the  reversioner  by  pre- 
scription when  he  is  out  of  possession  of  the  would-be 
servient  tenement,  for  he  cannot  resist  the  user  (7). 

If  the  reversionary  estate  in  a  dominant  tenement  is  in 
anj'  way  injured  by  the  disturbance  of  an  easement,  not 
only  may  the  occupier  sue  for  the  personal  injury  he  has 
sustained,  but  the  reversioner  may  also  sue  for  the  injury 
to  the  inheritance.  Thus  in  the  case  of  The  Metropolitan 
Association  for  Improving  the  Dwellings  of  the  Industrial 
Classes  v.  Petch  (m),  it  was  held  that  a  hoarding,  by 


(k)  Thorpe  v.  Brumfitt, 
L.  R.,  8  Ch.650.  Lambtonv. 
Mellish,  (1894)  3  Ch.  163;  63 
L.  J.,  Ch.  929;  71  L.  T.  385. 
(I)  Cooper  x.  Crabtree,  19 
Ch.  D.  193;  51  L.  J.,  Ch.  189  ; 
15  L.  T.  587:  20  Ch.  D.  589; 
5]  L.  J.,  Ch.  514  ;  47  L.  T.  5. 
Simpson  v.  Savage,  1  C.  B., 
N.  S.  317  :  26L.  J.,C.  P.  50. 
Metropolitan    Association     v. 


Petch,  5  C.  B.,  X.  S.  504;  27 
L.  J.,  C.  P.  330.  See  Wilson 
v.  Tovmend,  1  Dr.  &  Sm.  324  ; 
30  L.  J.,  Ch.  25. 

(m)  5  C.  15.,  N.  S.  504 ;  27 
L.  J.,  C.  P.  330.  Shadwell 
v.  Hutchinson,  3  C.  &P.  615. 
Same  v.  Same,  2  B.  &  Ad.  97. 
Bedingfield  v.  Onslow,  3  Lev. 
209.  Kino  v.  Rudkin,  6  Ch. 
D.  160;  40  L.  .1.,  Ch.  807. 
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which  ancient  light  was  obstructed,  might  be  of  such  a  <  hap.  IV. 
permanent  character,  and  might  be  productive  of  such 
injury  to  a  reversionary  estate  in  a  house,  as  to  enable  the 
reversioner  to  sue  for  the  obstruction,  for  Ins  right  might 
be  thereby  prejudiced,  as,  for  instance,  if  the  hoarding 
was  put  up  to  contest  the  right  to  light :  a  declaration, 
therefore,  which  alleged  that  the  plaintiff  was  entitled  to 
the  reversion  in  a  house  in  which  there  were  windows 
through  which  the  light  and  air  ought  of  right  to  have 
entered,  and  that  the  defendant  erected  a  hoarding  where- 
by the  light  and  air  were  prevented  entering  the  said 
windows,  and  the  said  house  was  rendered  dark  and  unfit 
for  habitation,  by  means  of  which  the  plaintiff  was  injured 
in  Ids  reversionary  estate,  was  held  to  be  good,  and  to 
show  a  cause  of  action.  So,  in  the  case  of  Kidgill  v. 
Moor  (n),  it  was  held  that  a  reversioner  might  maintain 
an  action  for  the  locking  of  a  gate  across  a  way,  for  that 
such  an  obstruction  might  be  injurious  to  his  reversionary 
interest.  In  Jesserx.  Gifford  (o),  also,  it  was  held  that 
if  the  value  of  the  reversionary  interest  in  a  house  is  so 
diminished  by  the  obstruction  of  ancient  lights  that  it 
would  sell  for  a  smaller  sum  than  it  would  have  realised 
if  the  lights  had  not  been  obstructed,  an  action  will  lie 
at  the  suit  of  the  reversioner.  But  an  action  will  not  lie 
at  the  suit  of  a  reversioner  against  a  trespasser  who  enters 
his  land  for  the  purpose  of  asserting  a  right  to  a  way,  for 
such  an  act  during  a  tenancy  is  not  injurious  to  the 
reversionary  estate,  inasmuch  as  it  cannot  form  evidence 
of  a  right  against  the  reversioner  (p).  It  may  be  noticed 
that  in  the  case  of  Bell  v.  Midland  Railway  Company  (q), 

(n)  9  C.  B.  364  ;  19  L.  J.,  (o)  4     Burr.     2141.      See, 

C.  P.  177.     Hopxcood  v.  Scho-  however,    Battishill    v.    Reed, 

field,  2  Moo.  .V-  Rob.  34.    Bell  18  C.  15.  696. 

v.Midland  Railway  Company,  (/>)  Baxter  v.  Taylor,  4  B. 

10  C.  15..  N.  S.  287  ;  30  L.  J.,  &  Ad.  72.     Bui  Bee  Tucker  \ . 

C.  P.  273  ;  4  L.  T.  293.    Simp-  Neuman,   11    A.  &   E.  40;  9 

son  v.  Sara.je,  1   C.   B.,  N.  S.  L.  J.,  N.  S.,  Q.  B.  1. 

347  ;  26  L.  J.,  C.  P.  50.  (q)  10  C.  I'..,  X.  S.  p.  307  ; 
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Mr  'Justice  AYilles  remarked,  thai  an  act  may  be  per- 
manently injurious  so  as  to  entitle  a  reversioner  to  sue  by 
affecting  tenants  ;  thus,  he  added,  an  action  on  the  case 
lies  by  a  man  "  if  his  tenants  are  impoverished  by  dis- 
tresses to  come  to  another  Court  (Com.  Dig.  tit.  '  Action 
on  the  Case  for  a  Disturbance,'  A.  6)";  and,  "if  he 
threaten  the  tenants  of  another  so  that  they  depart  from 
their  tenures  (lb.,  'Malicious  Misfeasance,'  A.  6)." 

An  action  will  lie  for  continuing  as  well  as  for  creating 
anything  by  which  an  easement  is  disturbed,  and  if  the 
disturbance  of  an  easement  is  continued  alter  an  action 
has  been  brought  and  damages  recovered  for  the  original 
act  of  disturbance,  or  if  afresh  disturbance  arise  from  the 
original  act,  a  second  action  may  be  brought  for  the  con- 
tinuance or  the  fresh  damage  sustained,  and  the  judgment 
in  the  first  action  is  no  bar  to  the  right  to  bring  the 
second,  whether  it  be  at  the  suit  of  the  occupier  of  the 
dominant  tenement  or  of  the  reversioner  (r).  This  is 
not  so,  however,  if  the  action  has  been  brought  for  an 
injunction,  and  damages  have  been  awarded  in  lieu 
thereof.     These  damages    are    awarded    once  for  all  (s). 

30  L.  J.,  C.  P.  p.  281 ;  4  L.  T. 
p.  296. 

(r)  Shadwell  v.  Hutchinson, 
2  B.  &  Ad.  97.  Mitchell  v. 
Darley  Main  Colliery  Com- 
pany, 14  Q.  B.  D.  L25;  53 
L.  J.,  Q.  B.  471 ;  52L.T.675: 
11  App.  Cas.  127  ;  55  L.  J., 
Q.  B.  529  ;  51  L.  T.  882. 
Tunnicliffe  v.  West  Leigh 
Colliery  Company,  (1908)  A.  C. 
27  ;  77  L.  J.,  Ch.  102  ;  98 
L.  T.  4.  Johnson  v.  Long, 
Oarth.  455.  Rosexoell  v.  Prior, 
2Salk.460;  lLd.Raym.71B; 
L2  Mod.  635.  Saxby  v.  Man- 
chester and  Sheffield  Railway 
Company,  L.  K.',  I  C.  P.  198; 
38  L.  J.,  C.  P.  153  ;  19  L.  T. 
640.     On  this  ground  it  was 


held  that  an  action  would  lie 
against  executors  for  con- 
tinuing obstruction  of  light 
under  3  &  4  Will.  4,  c.  42, 
s.  2,  though  the  obstructing 
buildings  were  erected  by  the 
deceased  more  than  six  months 
before  his  death  (Jeriks  v. 
Clijden,  (1897)  1  Ch.  694  ;  66 
L.  J.,  Ch.  338;  76L.T.382). 
As  to  meaning  of  a  "  con- 
tinuing cause  of  action,"  in 
Ord.  XXXVI.,  r.  58,  and  when 
damages  can  be  assessed  down 
to  the  time  of  assessment,  see 
Hole  v  Chard  Union,  (1894) 
1  Ch.  293 ;  63  L.  J.,  Ch.  469  ; 
70  L.  T.  52. 

(s)  City  of  London  Brewery 
Company  v.  Tennant,  L.  R.,  9 
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The  effect  of  easements  and  similar  rights,  as  well  ;is    Chap.  IV. 

acts    of    persons    not     involving     forcible    or    plrysical 

interference  with  the   quiet  and  peaceable  possession  and  Quiet  enjoy- 
l'  •        ni' nt,  cove- 

occupation  or  land  or  nouses,  has  on  several  occasions  nunt  for. 

•come  before  the  Courts,  and  the  meaning  of  the  covenant 
for  quiet  enjoyment  in  relation  to  easements  thus  claims  a 
reference  here.     The  result  of  the  cases  seems  to  be  that 
to   constitute    a   breach  of  the  ordinary  covenant  there 
must  be  some  physical  expulsion  of  the  covenantee   from 
the  land,  or  some  practical  deprivation  of,  or  interference 
with    his   possession.      In    Howard  v.  Maitland  (ss),   it 
■was  held  that  a  decree  of  the  Court  that  the  property  in 
question  was  subject  to  a  right    of  common  did  not  con- 
stitute a  breach  of  the  covenant,  nobody   having  entered  ' 
the  land  to  assert  the   right.     In  the   words   of  Lindley, 
I..  J.,  in  that  case,  "  In  order  to  recover  for  a  breach  of 
that  covenant,  it  must  be  shown  that  by  reason  of  some 
art  or  thing  done  or  suffered  by  the  defendant  or  any  of 
his  predecessors  in  title,  he,  the  defendant,  had  no   title 
to  so  grant  the  land."     The  covenant  was  also  considered 
in  the   case  of  Jenkins  v.  Jackson  (t)  with  reference  to 
noise  in  the  adjoining  premises  of  the  plaintiff's  landlord. 
From  that  case  it  is  to  be  gathered  that  the  covenant  has 
no  reference  to  freedom  from   noise  on  the  one  hand, 
and  is  not  to  be  limited  to  disturbance  from  defect  in  title 
on  the  other;  but  that  it  relates   to   any  practical   and 
physical  deprivation  of  the  use  of  the  tenement  granted, 
either  bv    actual    eviction    or   by    the    tenement    beim- 
rendered  useless,  as  by  water  or  drainage  being  thrown  in 
so   as  to  expel  the  grantee,   or   render   him    practically 
incapable  of  using  the  tenement.     It  will  also  apply  to 
any    practical    interference   with    the    laud  to  which  the 
covenant  relates,  though  there   be  no  complete  eviction  or 
entire   deprivation    of  the    use    of  the    land,    as    by   the 

( !h.  I'll' ;  43  L.  J.,  Ch.  -157  ;     53  L  J..  Q.  B.  42. 
29  L.  T.  755.  ;     tO  Ch.  1'.  71  ;  58  L.  J., 

(ss)  L.  R.,  11  Q.  B.  D.  G95  ;      Ch.  L24  ;  Co  I..  T.  105. 

E.  G    G 
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Chap.  IV.    exercise  of  a  right  of  way  by  a  third  person  not  noticed 
___  in  the  deed  containing  the  covenant  (tt). 

Although  an  easement  can  only  be  created  by  deed,  and 
no  interest  in  the  nature  of  an  easement  can  be  conferred 
by  a  writing  not  under  seal,  yet  an  agreement  in  writing 
only  may  be  good  as  an  agreement,  and  the  parties  thereto 
may  be  entitled  to  sue  for  any  breach.  In  the  case  of 
Smart  v.  Jones  (?<),  one  Hill  agreed  in  writing,  not  under 
seal,  that  a  certain  man,  Lewis,  might  dig  and  carry  away 
cinders  from  a  cinder  tip,  the  property  of  him,  Hill,  on 
payment  of  a  certain  price.  The  breach  of  agreement 
alleged  was,  that  the  cinders  were  not  the  property  of  Hill, 
and  that  Lewis  was  prevented  taking  them.  It  was  urged 
for  the  defence  that  the  agreement  was  void,  it  being  an 
attempt  to  make  a  grant  of  a  profit  a  prendre  by  an 
instrument  not  under  seal ;  but,  on  the  other  hand,  it  was 
said  that,  although  an  easement  could  not  be  conveyed 
without  a  deed,  there  might  be  a  good  verbal  agreement 
to  convey  an  easement  if  it  were  not  for  the  Statute  of 
Frauds  {uu),  and  that  a  distinction  existed  between  an  action 
for  a  breach  of  an  agreement  to  give  an  easement  and  an 
action  to  maintain  an  easement  properly  created,  which 
distinction  was  pointed  out  b}r  Alderson,  B.,  in  delivering 
the  judgment  of  the  Court  in  Wood  v.  Leadbitter  (r). 
The  Court  gave  judgment  for  the  plaintiff;  for,  said 
Erie,  C.  J.,  it  appeared  to  be  merely  a  question  whether, 


(tt)  Child  v.  Stenning,  11 
Ch.  D.  82;  48  L.  J.,  Ch.  392 ; 
40  L.  T.  302. 

(m)  33  L.  J.,  C.  P.  154  ;  15 
C.  B.,  N.  S.  717.  Allen  v. 
Sechham,  17  L  J.,  Ch.  742: 
11  Ch.  D.  790 ;  48  L.  J.,  Ch. 
611;  41  L.  T.  260.  McManus 
v.  Cooke,  35  Ch.  D.  681  ;  56 
L.  J.,  Ch.  662;  56  L.  T.  900. 

(mm.)  The  application  of  the 
equitable  doctrine  of  part  per- 


formance of  a  parol  agreement 
as  applicable  to  an  easement 
to  overcome  the  effect  of  the 
Statute  of  Frauds  is  fully 
discussed,  and  the  doctrine  is 
applied  to  an  easement,  in  the 
case  of  McManus  v.  Cooke,  35 
Ch.  D.  681 ;  56  L.  J.,  Ch.  662  ; 
56  L.  T.  900. 

(r)  L3   M.  &   W.  838;    14 
L.  J.,  Exch.  161. 
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when  :i  party  to  a   contract    had   broken  his  promise,  an    Chap.  IV. 
action  would  lie  against  him  for  that  breach;  and  Willes,  J.,      '  • 

said  that  do  difficulty  arose  in  the  case  with  reference  to 
the  law  respecting  the  grant  of  an  incorporeal  heredita- 
ment, for  that  it  was  not  asserted  that  Lewis  had  any 
interesl  entitling  him  to  enter  and  take  the  cinders  ;  hut 
reliance  was  placed  on  an  agreement  by  which  it  was 
agreed  thai  Lewis  might  enter  for  that  purpose,  and  he  did 
not  get  what  he  was  to  have  under  the  contract  by  reason 
of  a  breach  thereof  by  Hill,  and  that  appeared  to  him  to 
lie  actionable. 

On  several  occasions  in  the  earlier  part  of  this  work,  Licences- 
licences,  which  are  not  easements,  as  the}'  confer  no  legal  obstruction, 
right  in  land,  hut  which  are  in  the  nature  of  easements, 
inasmuch  as  the  licensee  has  permission  to  act  as  though 
he  had  an  easement,  have  been  referred  to.  It  is  neces- 
sary, therefore,  now  to  consider  the  position  of  a  licensee 
with  reference  to  any  remedy  afforded  by  law,  should  he  be 
obstructed  in  the  lawful  exercise  of  his  privilege.  And 
here  the  distinction  must  be  noted  between  obstruction  hy 
the  grantor  of  a  licence  and  obstruction  by  another  person, 
and  also  between  revocable  and  irrevocable  licences. 

If  a  licence  is  revocable  at  the  will  of  the  grantor,  any  Remedy 
obstruction  l>v  him  will  operate  as  a  revocation  of  the  a«a"~' 

>  r  grantor. 

licence,  and  the  act  is  lawful ;  the  licensee  has,  therefore, 

in  such  a  case,  no  right  of  action  (iv),  but  if  the  licence  is 

of  an  irrevocable  character  the  case  is  different,  and  any 

obstruction  even  by  the  grantor  is  unlawful  and  actionable. 

It  does  not  follow,  however,  that  if  a  licensee  in  such  a 

case  should  bring  an  action  he  can  recover  damages.    No 

legal  right  of  his  is  interfered  with,   and  therefore  he 

cannot  sue  for  damages  for  obstruction  of  a  right ;  but 

if  the  licence  has   been   granted   under  a  contract  without 

(w)  Hyde  v.  Graham,  1  H.  &  C.  593;  32  L.  J.,  Exch.  27  ; 
7  L.  T.  563. 

g  a  -2 
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Chap.  TV.  doubt  he  might  recover  damages  for  breach  of  the 
contract  (x).  If  he  cannot  by  that  means  obtain  damages, 
and  the  licence  is  a  mere  licence,  his  only  remedy  would 
seem  to  be  an  injunction  to  restrain  the  grantor  from 
obstructing  him  in  his  enjoyment  of  it. 

Remedy  Whether  a  licensee,  either  of  a  revocable  or  of  an  irre- 

agamst  vocable  licence,  has  a  right  of  action  against  a  person  other 

person  °  L 

than  grantor,  than  the  grantor  who  obstructs  his  user,  is  a  question 
of  some  difficulty ;  but  it  would  seem  that,  as  a  general 
rule,  he  has  not.  If  the  obstructor  has  a  legal  right  to  do 
the  thing  which  causes  the  obstruction,  there  can  be  no 
question  but  that  the  licensee  has  no  cause  of  action  ;  but 
if  he  has  no  right  to  do  the  act,  any  right  of  action  in  the 
licensee  seems  to  depend  on  the  damage  caused  beyond 
the  mere  interference  with  the  privilege.  This  was  the 
effect  of  the  decision  in  the  case  of  Whale]/  v.  Laing  (y)  in 
the  Court  of  Exchequer ;  and,  though  the  decision  was 
reversed  in  the  Exchequer  Chamber,  that  Court  was 
much  divided,  in  opinion,  and  the  reversal  depended  to  a 
great  extent  on  the  form  of  the  pleadings.  A  canal 
company  had  given  the  plaintiff  permission  to  draw  water 
by  means  of  a  pipe  from  their  canal  to  his  factory ;  the 
defendants,  without  right,  poured  chemical  matter  into 
the  canal,  which  was  drawn  through  the  pipe  into  the 
plaintiff's  boilers  and  damaged  them.  It  was  held  in  the 
Court  of  Exchequer,  that  he  had  a  right  of  action  against 
the  defendants,  not  on  the  ground  of  any  right  of  his  being 
interfered  with,  but  simply  on  the  ground  of  the  injury 
caused  by  the  defendants  to  the  plaintiff,  who  was  lawfully 
using  the  water.  Pollock,  C.  B.,  remarked  during  the 
argument,  that  there  was  a  distinction  between  withdraw- 
ing water  and  polluting  it ;  for  the  plaintiff,  having  no  legal 

(x)  Smart  v.  Jones,  33  L.  J.,  port  Watemoorks  Company  v. 

C.  P.  154  ;  15  C.  B.,  N.  S.  717.  Potter,  per  Bramwell,  B.,  3  H. 

(y)  2  H.  &  N.  476  ;  26  L.  J.,  &  C.  300 ;  10  L.  T.  748.  Mit- 

Exch.  327  :  3  H.  &  N.  675  ;  calf  v.  Westaivay,  34  L.  J., 

27  L.  J.,  Exch.  422.      Stock-  C.  P.  113. 
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right  to  have  the  flow  of  the  water  uninterrupted,  could  (hap.  IV. 
not  have  sued  for  mere  loss  of  the  water  by  obstruction,  ^ect-  L 
but  that  \\;is  quite  different  from  the  case  before  the  Court, 
where  foul  matter  was  caused  to  flow  into  the  plaintiff's 
premises  and  to  produce  actual  damage  to  his  boilers. 
In  the  case  of  Fitzgerald  v.  Firhank(z),  an  exclusive 
right  of  fishing  (which  is  a  profit  a  prendre)  had  been 
granted  to  the  plaintiff'.  The  defendant,  who  was  not 
the  grantor  of  the  right,  polluted  the  water  of 
the  river,  which  drove  away  the  fish  and  injured  the 
spawning-bed.  It  was  held  that  the  plaintiff  could  main- 
lain  an  action  against  him.  The  Court  considered  in  this 
case  the  difference  between  a  mere  licence  and  a  grant 
of  a  legal  right. 

It  is  impossible  to  lav  down  any  general  rule  as  to  the  when  the 

cases  in  which  the  High  Court  of  Justice  will  interfere  by  Court  .Wl1' 

m  °  ■    restrain  chs- 

inj unction   to    restrain  the  disturbance  of  an  easement,  turbance  by 

There  is  no  doubt  that  the   remedy  by  injunction  was  iniunction- 

much  more  rarely  resorted  to  formerly  than  it  is  at  the 

present  day, for  the  tendency  of  the  Court  of  Chancery  then 

was  rat  her  to  leave  an  injured  party  to  his  remedy  at  law  (a). 

but  in  later  years  applications  to  a  Court  of  Equity  became 

more   frequent  than   formerly,    and    when  the   Court   of 

( lhancerv  had  power  conferred  upon  it  to  award  damages(i), 

(z)  (1897)    2   CI i.    !ii;:    66  tice   of   the    Chancellors    the 

L.  J.,  Ch.  f)L)(.) :   71)  L.  T.  584.  jurisdiction  was  Aery  limited, 

Holford  \.  Bailey,    L3  •>>.  B.  that  many  vexatious  and  in- 

426;    L8  L.  J.,  Q.  B.  L09.  convenient     restrictions    were 

(a)  In  the  case  of  Beddow  adopted,  and  that  the  grant- 
\.  Beddow  (9  Ch.  D.  89;  17  ing  of  injunctions  was  looked 
L.  J.,  Ch.  588),  Jessel,  M.  If.,  upon  as  an  extraordinary 
commented  upon  the  extension  exercise  of  jurisdiction,  while 
of  the  jurisdiction  of  the  Court  now,  one  of  the  mosl  useful 
•as  to  the  granting  of  injunc-  functions  of  a  court  of  justi 
tions  and  on  the  change  of  is  to  restrain  wrongful  acts. 
practice  under  the  Common  (6)  I'his  power  was  con- 
Law  Procedure  Act,  1854,  and  ferred  by  statute  21  &  22 
the  Judicature  Aet.  L875,  Vict.  c.  27, s.  2,  now  repealed ; 
showing  thai  by  the  old  prac-  but  see  post,  uote  (n),  p.  159. 
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Chap.  IV.  suits  in  equity  to  a  great  extent  superseded  actions  at 
Sect-  *•  common  law.  This  remark  applies,  perhaps,  to  cases  of 
obstruction  of  light  more  than  to  disturbance  of  any  other 
species  of  easement,  for  the  remedy  by  injunction  in  cases 
of  obstruction,  or  threatened  obstruction  of  light,  is  often 
preferable  and  more  efficacious  than  an  action  for  damages. 
When  considering  the  particular  species  of  easements,  and 
the  remedies  for  their  disturbance,  in  the  next  section  of 
this  chapter,  attention  will  be  called  to  the  rules  which 
have  been  laid  down  from  time  to  time  by  the  Court 
of  Chancery  for  its  guidance  in  granting  injunctions  or 
awarding  damages  in  cases  affecting  easements  ;  for  even 
under  the  altered  system  of  judicature  the  principles 
upon  which  the  Court  of  Chancery  acted  continue  to  be 
applied,  and  it  is  scarcely  possible  to  lay  down  any  general 
rule  on  this  subject  that  shall  be  adapted  to  easements 
of  all  kinds.  It  may  be  remarked,  however,  that  in 
Heath  v.  Bucknall  (c),  Lord  Romilly,  M.  R.,  said  that  it 
may,  no  doubt,  be  laid  down  as  a  general  axiom  that 
where  a  man  possesses  a  right  to  light  and  air  over  the 
property  of  his  neighbour,  the  obstruction  of  which  would 
be  punishable  at  law  in  the  shape  of  damages,  a  Court  of 
Equity  will,  by  injunction,  prevent  that  obstruction  ;  and 
though  this  rule  was  limited  by  the  Master  of  the  Rolls 
to  cases  of  obstruction  of  light,  it  may  not  very  inappro- 
priately be  applied  to  cases  of  disturbance  of  other  ease- 
ments if  the  injury  which  would  arise  from  the  disturbance 
would  be  of  a  permanent  character.  The  general  axiom 
of  the  Master  of  the  Rolls,  however,  does  not  contain  all 
the  essential  characteristics  which  were  requisite  to  induce 
the  Court  of  Chancery  to  grant  an  injunction  to  restrain 
disturbance  of  an  easement,  for  Kindersley,  V.-C,  in  the 
case  of  Wood  v.  Sutcliffe  (d)  (not  Living  down  any  general 

•    (c)  L.  It.,  8  Eq.  p.   G ;  08  See    also    per  Mellish,  L.  J., 
L.  J.,  GL  p.  374  ;  20   L.   T.  in    Clowes    v.     Staffordshire 
-~>49.  Potteries     Waterworks     Coin- 
id)  21   L.   J.,  Ch.  p.    255.  pany,  L.  K.,  8  Ch.  p.  112  ;    12 
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rule,  but  limiting  his  judgment  expressly  to  the  case  <  hap.  IV. 
before  the  Court,  which  was  a  suit  for  an  injunction  to  — _! 
restrain  pollution  of  water),  said  :  "If  that  be  the  case" 
(that  is,  if  the  plaintiffs  were  entitled  to  purity  of  water, 
and  had  sustained  serious  and  continuous  damage  from 
the  pollution  by  the  defendants),  "  and  if  the  restraining  of 
those  acts  by  injunction  will  restore,  or  tend  to  restore, 
the  plaintiffs  to  the  position  in  which  they  have  a  right  to 
stand,  and  in  which  they  before  stood,  and  if,  moreover, 
the  injury  which  is  occasioned  by  the  works  complained 
of  is  of  such  a  nature  as  that  the  recovery  of  pecuniary 
damages  would  not  afford  an  adequate  compensation — that 
is,  such  a  compensation  as  would,  though  not  in  specie, 
in  effect  place  the  plaintiffs  in  the  same  position  in  which 
they  stood  before  ;  and  if,  moreover  (for  there  are  several 
conditions),  the  plaintiffs  do  not  sleep  upon  their  rights, 
and  do  not  acquiesce  either  actively  or  passively  in  the 
acts  which  they  now  complain  of,  but  use  due  diligence 
and  vigilance  to  take  such  steps  as  are  proper  and  neces- 
sary for  the  vindication  and  protection  of  their  rights — 
if  these  conditions  occur  in  such  a  case  as  that  which  is 
now  presented  here,  the  plaintiffs,  the  parties  so  injured, 
I  conceive,  have,  as  a  geueral  rule,  a  right  to  come  to  the 
Court  of  Equity  and  say,  '  Do  not  put  us  to  bring  action 
after  action  for  the  purpose  of  recovering  damages,  but 
interpose  by  a  strong  hand,  and  prevent  the  continuance  of 
those  acts  altogether,  in  order  that  our  legal  right  may  be 
protected  and  secured  to  us.'  "  With  regard,  however,  to 
sleeping  upon  one's  rights  and  acquiescence  in  an  act  of 
obstruction,  if  the  absence  of  resistance  has  been  procured 
by  the  trickery  or  evasion  of  the  wrongdoer,  the  Court  will 
restrain  the  disturbance  notwithstanding,  and,  if  necessary 
for  the  complete  justice  of  the  case,  even  grant  a  manda- 
tory injunction  (e). 

L.  J.,  Ch.  p.  112;  27  L.  T.      (1895)  2  Ch.   77  1  ;  65   L.  J., 

p.  525.  Ch.    102;     73    L.    T.    372. 

(e)  Von  Joel    v.    Hornsey,      Daniel  \.  Ferguson,  (1891)  2 
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Sect.  l. 

Disturbance 
merelj 

threatened. 

Injunction. 


Though  iii  most  cases  it  happens  that  when  an  injunc- 
tion is  applied  for  the  act  of  obstruction  has  already  com- 
menced and  damage  to  some  extent  has  occurred,  there  are 
cases  when  the  Court  of  Chancery  will  interfere  by  injunc- 
tion to  restrain  the  disturbance  of  an  easement  or  similar 
right,  even  though  the  right  has  not  been  already  disturbed 
but  there  is  a  mere  probability  of  disturbance  (/) ;  but  it  is- 
not  in  every  case  of  mere  threatened  disturbance  that  the 
Court  will  interfere.  Jessel,  M.  R.,  said,  with  reference  to 
a  right  of  shooting  which  was  the  subject  of  the  case 
before  the  Court  (//)  :  "  Now  what  are  the  principles  upon 
which  this  Court  interferes?  I  take  it  that  in  order  to 
obtain  an  injunction  a  plaintiff  who  complains,  not  that  an 
act  is  an  actual  violation  of  his  right,  but  that  a  threatened 
or  intended  act,  if  carried  into  effect,  will  be  a  violation  of 
the  right,  must  show  that  such  will  be  an  inevitable  result. 
It  will  not  do  to  say  a  violation  of  the  right  may  be  the 
result ;  the  plaintiff  must  show  that  a  violation  will  be  the 
inevitable  result."  The  Master  of  the  Rolls  then  proceeded 
to  cite  the  cases  of  Haines  v.  Taylor (h),  Emperor  of 
Austria  v.  Day  (i),  and  Tipping  v.  Eckersley  (j),  to  show 
that  this  had  been  the  principle  on  which  the  Court  had 
always  acted  in  such  cases.  The  same  principle  was  applied 
in  the  case  of  Fletcher  v.  Bealey  {It),  when  it  was  held  that, 
to  obtain  an  injunction  to  prevent  threatened  injury  only, 
it  is  necessary  to  prove  that  the  injury  is  imminent,  and 
that  if  it  should  come  it  will  be  very  substantial  and 
almost  irreparable.     The  general  principles  on  which  the 


Ch.  27.  Lawrence  v.  Horton, 
59  L.  J.,  CI..  440;  62  L.  T. 
Til). 

(/)  Cowperv.  Laidler,{  L903) 
2  Ch.  337  :  '-I  L.  J.,Ch.  578; 
89  L.  T.  469. 

(g)  Pattison      v.      Gil 
L.  R.,  IS  Eq.p.  262;  13L.J., 
Ch.  p.  526.     This  dictum  of 
tlw  Master  of  the  Rolls 


acted  upon  in  Goodhart  v. 
Eyett,  25  Ch.  D.  182;  53 
L'.l..  Ch.  i'1'.i;  SOL.  T.  95. 

(7i)  2  Ph.  iJ09. 

(i)  ;;  1).,  F.  A  .!.  217;  30 
I..  J..  Ch.  690;    I  L.  T.  494. 

(j)  i'  K.  &  .1.  264. 

i/.- 1  28Ch.D.688;  54 L.  J., 
Ch.   121. 
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Court  will  act  in  quia  timet  actions  were  full}'  considered     Chap.  IV. 
in  that  case.     In  the  case  ofSiddons  v.  Sliort(l),  however, 
Grove,  J.,  thought  that  an  action  for  an  injunction  was 
maintainable  if  there  was  reasonable  and  probable  cause 
for  apprehending  a  disturbance  of  a  right. 

It  frequently  happens  that  the  enjoyment  of  an  ease-  Interruption 
ment  is  interrupted  by  the  subject  of  the  easement  being  [,.',',!" ;':' 
out  of  repair ;  and  the  question  then  arises,  whose  duty  Mandator 
is  it  to  do  the  repairs,  the  dominant  or  the  servient 
owner  ?  The  general  rule  has  been  already  pointed 
out,  that  the  dominant  owner,  who  has  the  use  of  the 
thing,  must  keep  it  in  repair,  and  that  it  is  contrary  to 
the  nature  of  an  easement  to  subject  the  servient  owner 
to  any  personal  obligation  to  do  anything,  his  obligation 
being  merely  to  suffer  something  to  be  done  on  his  land 
or  to  refrain  from  doing  something  otherwise  lawful.  Of 
course  the  servient  owner  maj'  bind  himself  by  covenant, 
or  possibly  by  some  other  means,  to  keep  the  subject  of 
the  easement  in  repair  ;  but  in  the  absence  of  any  special 
obligation  so  created  the  general  rule  is  that  he  is  not 
bound  to  do  anything.  There  was  a  case,  however,  which 
ought  not  to  be  passed  by  unnoticed,  in  which  the  general 
principle  seems  to  have  been  departed  from.  In  Lane  v. 
Newdigate  (m)  the  plaintiff,  who  was  assignee  of  a  lease 
granted  by  the  defendant  for  the  purpose  of  erecting  mills 
with  covenants  for  a  supply  of  water  from  the  defendant's 
canal  and  reservoir,  prayed  by  his  bill  that  defendant 
might  be  decreed  so  to  use  and  manage  the  waters  of  the 
canal  as  not  to  injure  the  plaintiff  in  his  occupation  of 
his  mills,  and  also  that  he  might  be  decreed  to  restore  a 
cut    and   a  stop-gate  and  the  banks  of  the  canal  to  their 

(I)  2  C.  I\  I  >.  572  ;  4C  L.  J.,  decision  of  the  Court  hitherto 

C.  P.  795  :  -"'7   L.  T.  230.  in  use,  see  Jackson   v.  Nor- 

(m)  10  Yes.  192.    As  to  the  mariby  Brick  Company,  |  L899) 

form    of    mandatory    injune-  1  Ch.  439,  and  the  note  try  the 

tions,  and  the  indirect  way  of  reporter  ;  68   L.  J.,  Ch.  b'7  ; 

procuring   obedience    to    the  80  L.  T.  482. 
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Chap.  IV. 
Sect.  1. 


former  height,  and  to  repair  banks  and  other  things. 
Lord  Eldon,  C,  on  motion  for  an  injunction,  expressed  a 
difficulty  whether  it  was  according  to  the  practice  of  the 
Court  to  decree  or  order  repairs  to  be  done,  hut  said — "  I 
think  I  can  direct  it  in  terms  that  will  have  that  effect. 
The  injunction  I  shall  order  will  create  the  necessity  of 
restoring  the  stop-gates,  and  attention  will  be  had  to  the 
manner  in  which  he  is  to  use  these  locks,  and  he  will  find 
it  difficult,  I  apprehend,  to  avoid  completely  repairing 
these  works."  The  order  was  for  a  mandatory  injunction 
to  restrain  the  defendant  from  further  impeding,  obstruct- 
ing or  hindering  the  plaintiff  from  using  the  demised 
premises  by,  among  other  things,  continuing  to  keep  the 
canal  out  of  repair.  This  decree  appears  so  much  to 
violate  the  general  principle  relating  to  the  obligation  of 
a  servient  owner  that  it  is  questionable  if  it  is  worth  much 
as  a  precedent.  It  may  have  been  that  there  was  some- 
thing in  the  covenant  to  cast  the  burden  of  repair  on  the 
servient  owner,  but  from  the  difficulty  seen  by  the  Lord 
Chancellor  in  making  the  order  it  would  appear  that  there 
was  nothing  of  the  kind,  and  that  he  acted,  or  tried  to  act, 
on  general  principles. 


1  lamages  for 
obstruction 
awarded  in 

lieu  of  an 
injunction. 


There  are  some  cases  in  which  the  Court  will  consider 
justice  is  better  attained  by  an  award  of  damages  than  by 
the  grant  of  an  injunction,  even  though  an  injunction  is 
t  he  only  remedy  sought  in  the  action.  In  former  times  the 
Court  of  Chancery  had  no  power  to  award  damages,  and 
this  may  have  been  the  reason  why  easement  cases  came 
before  the  Court  of  Chancery  so  much  less  frequently 
than  before  the  Courts  of  Common  Law.  In  more  recent 
limes  the  reverse  has  been  the  case,  and  especially  since 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),  by  which  power 
was  given  to  the  Court  of  Chancery,  in  all  cases  in  which 
it  had  jurisdiction  to  entertain  an  application  for  an 
injunction  against  a  breach  of  any  covenant,  contract  or 
agreement,  or  against  the  commission  or  continuance  of 
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any  wrongful  act,  to  award  damages  to  the  party  injured,     i  hap.  I  V 

either  in  addition  to,  or  in  substitution  for,  such  injunction. 

Although  this  Act  has  now  been  repealed  (n)  it  has  become 
such  a  common  practice  since  the  Judicature  Acts  to 
claim  damages  as  an  alternative  remedy  for  an  injunction, 
that  it  is  still  necessary  not  to  lose  sight  of  the  principles 
by  which  the  Court  was  guided  under  that  Act  as  to 
awarding  damages  in  lieu  of  an  injunction.  There  have 
been  various  cases  in  which  the  power  to  do  so  under 
Lord  Cairns'  Act  has  been  exercised,  but  it  is  impossible 
to  extract  from  them  or  from  more  recent  cases  any 
invariable  rule.  Adopting  the  reported  words  of  Pear- 
son, J.,  in  a  case  in  which  he  considered  that  the  Court 
was  entitled  to  grant  an  injunction  to  restrain  obstruction 
of  light,  but  it  was  questionable  whether  it  ought  not  to 
exercise  the  power  given  by  Lord  Cairns'  Act  to  award 
damages  instead,  it  may  be  said  that  "  the  authorities 
seem  to  have  laid  down  no  settled  rule  as  to  the  way  in 
which  the  Court  ought  to  exercise  the  discretion  given  it 
by  the  Act,  except  that  the  Court  would  not,  when  the 
defendant  was  doing  an  act  which  would  render  the 
plaintiff's  property  absolutely  useless  to  him,  compel  him 
to  sell  his  property  out  and  out  to  the  defendant,  but 
that  if  the  injury  was  less  serious  the  Court  must  exercise 
its  discretion  "  (o),  and  such  discretion  must  be  exercised 

(n)  Repealed    by    16   &    17  diction  although  the  Act   be 

Vict.  c.  ID.   In  Sayers  v.  Coll-  repealed." 
yer  (28  Ch.  D.  L03  ;  54  L.  J.,  (o)  Holland      v.       Worley, 

Ch.    I  ;  :»l    J,.  T.    723),   Bag-  Weekly  Notes.  April  5,  L884, 

gallay,   I..  J.,  said:    "it  has  p.  90;    26    Ch.    D.    578;  54 

been  stated  also  thai  the  Art  L.  J.,  Ch.  268;  50  !..  T.  .".26. 

has  been   repealed   since  the  In  Cowper   \.   Laidler,  (1903) 

former  hearing  of   the   case.  2  Ch.  p.  340;   72  L.  J.,  Ch. 

It  is  true  that  it  is  included  p.    580;    89    I..   T.    p.   170, 

in  the  schedule  to  the  Statute  Buckley,  J.,  -aid   Holland  \. 

Law  Revision  and  Civil  Pro-  Worley  was  a  decision  winch 

eedure  Act,   1883,   but  there  had  been  doubted.     Jordeson 

are   sufficient   words    in  that  v.     Sutton,    Souihcoates    and 

statute  to  continue  that  juris-  DrypoolGas  Company,  (1899) 
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I  hap.  I  V.  reasonably  according  to  the  circumstances  of  the  case  (2>). 
In  Martin  v.  7ViYe  (cy),  Kekewich,  J.,  assented  to  the 
above  view,  and  added  the  principle  that  where  the  injury 
is  substantial  and  there  is  no  imperfection  in  the  plaintiff's- 
title — such,  for  instance,  as  might  be  created  by  laches  on 
his  part — and  there  are  no  other  circumstances  to  modify 
the  severity  of  the  Court,  injunction  is  the  proper 
remedy. 

Cases  relating      As  the  above  expressions  do   not  afford  any  definite 

to  award  oi      rule   it  may  be  convenient  to  have  the  following  notes  set 
damages  in  '  J  ft 

lieu  of  out  of  the  principal  cases  relating  to  easements,  in  which 

the  Courts  have  expressed  airy  opinions  as  to  the  cases  in 
which  damages  should  be  awarded  instead  of  an  injunction. 
The  following  notes  are  therefore  given  : — 

In  Dwell  v.  Pritchard  (r),  the  obstructing  building, 
which  it  was  sought  to  get  removed  by  injunction,, 
had  been  completed  before  the  suit  was  commenced, 
and  the  Master  of  the  Rolls  refused  to  grant  an 
injunction,  though  the  obstruction  was  sufficient 
for  that  remedy  if  application  had  been  made  in 
time.  The  Lords  Justices  refused  to  award  damages 
as  the  plaintiffs  had  not  at  the  time  the  suit  was 
commenced  any  case  entitling  them  to  relief  in 
equity,  and  their  proper  course,  therefore,  was  to 
have  sued  in  a  common  law  court  for  damages. 
Their  Lordships  held  that  Lord  Cairns'  Act  left 
it  in  the  discretion  of  the  Court  whether  it  would 
award  damages  or  not. 

2Ch.  217;  68  L.  J.,  CI,.  i:.7:  p.  852. 

80  L.  T.  815.     See  per  Lord  (p)  Aynsleyv.Glover,ij.R., 

tfacnaghten  in  Colls  v.  Home  L8Eq.  544  ;  43L.  J.,Ch. 777  ; 

and  Colonial  Stores,  Limited,  31  L.  T.  219:  L.  R.,  10  Ch. 

(1904)  A.  C.  p.  L92;  73L.  -I..  283;  44  L.  J.,  Ch.  523;  32 

Ch.  p.  492;  90  L.  T.  p.  691  ;  L  T.  345. 

and  perFarwell,  J.,  in  Higgins  (q)  (1894)   1   Ch.  270;    63 

v.  Betts,  (1905)  2  Ch.  p.  217;  L.  J.,  Ch.  209;  70  L.  T.  202. 

71  L.  .1.,  Ch.  p.  tli' I  ;  92  I..  T.  (r)  34  L.  J.,  Ch.  598;  12 
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In  Shelfer  v.  City  of  London  Electric  Lighting  Com-  Chap.  l\'. 
pany(s)i  which  was  not  an  easement  case  but  an 
action  to  restrain  a  nuisance  b}r  injunction,  the 
principles  on  which  the  Court  acts  in  exercising 
its  discretion  as  to  awarding  damages  in  lieu  of  an 
injunction  were  fully  considered,  and  they  apply  to 
cases  on  easements.  Lord  Lindley  said  that  ever 
since  Lord  Cairns'  Act  was  passed  the  Court  of 
Chancery  has  repudiated  the  notion  that  the 
Legislature  intended  to  turn  that  Court  into  a 
tribunal  for  legalising  wrongful  acts  ;  or  in  other 
words,  the  Court  has  always  protested  against  the 
notion  that  it  ought  to  allow  a  wrong  to  continue 
simply  because  the  wrongdoer  is  able  and  willing 
to  pay  for  the  injury  he  may  inflict.  Neither  has 
the  circumstance  that  the  wrongdoer  is  in  some 
sense  a  public  benefactor  (e.g.,  a  gas  or  water  com- 
pany or  a  sewer  authority)  ever  been  considered  a 
sufficient  reason  for  refusing  to  protect  by  injunc- 
tion an  individual  whose  rights  are  being  per- 
sistently infringed.  A.  L.  Smith,  L.  J.,  after 
denying  a  proposition  put  forward  by  counsel  that 
under  Lord  Cairns'  Act  jurisdiction  is  only  given 
to  the  Court  of  Chancery  to  award  damages  in 
cases  in  which  a  mandatory  injunction  is  sought 
and  not  if  the  object  of  the  injunction  is  to  prevent 
a  continuing  nuisance,  said  that  it  might  be  stated 
as  a  good  working  rule  that  damages  in  substitu- 
tion for  an  injunction  might  be  given  (1)  if  the 
injury  to  the  plaintiff's  legal  rights  is  small ;  and 
(2)  if  the  injury  is  capable  of  being  estimated  in 
money  ;  and  (3)  if  it  can  be  adequately  compen- 
sated by  a  small  money  payment ;  and  (4)  if  the 


L.  T.  759:  L.  R.,  I  Ch.  244  ;         (*)  (1895)  1   Ch.  287  ;    64 
35  L.  J.,Ch.223;  13   L.  T.     L.  J,  Ch.  216  ;  72  L.  T  34 

545. 
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Chap.  IV  case   is   one  in  which   it  would  be   oppressive  to 

grant  an  injunction.  But  even  if  these  four 
requirements  exist  the  conduct  of  the  defendant 
may  disentitle  him  to  a  judgment  for  damages 
instead  of  an  injunction. 

In  the  Curriers''  Company  v.  Corbett(b),  where  the 
buildings  were  finished  before  the  bill  was  filed 
and  the  plaintiffs  were  not  occupiers  but  owners 
in  reversion,  the  Court  ordered  an  inquiry  as  to 
damages  occasioned  by  the  new  buildings  instead  of 
granting  an  injunction. 

In  the  Isenberg  v.  East  India  House  Estate  Company 
(Limited)  (u),  the  building  obstructing  an  ancient 
light  had  not  been  completed,  and  the  plaintiff 
asked  for  a  mandatory  injunction,  to  make  the 
defendants  pull  down  so  much  of  their  new  build- 
ing as  had  been  carried  higher  than  an  old  one. 
The  bill  did  not  pray  for  damages.  Lord  West- 
bury,  C,  said  that  every  one  of  this  class  of  cases 
must  depend  on  its  own  peculiar  circumstances. 
The  remedy  given  by  the  common  law  was  an 
action  for  damages,  but  as  the  damage  in  many 
cases  did  not  admit  of  being  estimated  in  money 
the  Court  of  Chancery  had  assumed  jurisdiction, 
which,  so  far  as  it  partook  of  the  nature  of  a 
preventive  remedy,  was  a  jurisdiction  which  could 
be  exercised  without  difficulty ;  but  there  had 
been  superadded  the  power  of  the  Court  to  grant 
a  mandatory  injunction,  and  the  exercise  of  that 
power  was  one  which  must  be  attended  with  the 
greatest  possible  caution.  He  thought,  without 
intending  to  lay  down  any  rule,  that  that  remedy 
should  be  confined  to  cases  where  the  injury  done  to 

(t)  2    Dr.  &Sm.  355;  4  D.  (u)  33  L.  J.,  Ch.  392;    9 

J.  &  S.  7G4.  L.  T.  625. 
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the  plaintiff  could  not  be  estimated  and  sufficiently  <  Ixap.  I V. 
compensated  by  a  pecuniary  sum  ;  that  where  it 
admits  of  such  estimation,  and  might  be  abun- 
dantly compensated  in  mone}',  there  appeared  no 
necessity  to  superadd  the  exercise  of  that  extra- 
ordinary power  by  that  Court.  His  Lordship 
directed  an  inquiry  as  to  damage  and  what  would 
be  sufficient  compensation,  including  therein 
power  to  direct  any  works  to  be  done  by  the 
defendants  for  the  benefit  of  the  plaintiff  as  part 
of  the  compensation  to  be  made  to  him. 

In  Senior  v.  Pawson  (v),  the  circumstances  were  such 
as  would  have  justified  a  mandatory  injunction, 
but  there  had  been  considerable  delay,  after  the 
plaintiff  knew  of  the  intention  to  raise  the  buildings 
higher  than  the  old  ones,  before  the  bill  was  filed, 
and  there  had  been  an  offer  by  the  plaintiff  to  sell 
the  dominant  tenement  to  the  defendant.  Page 
Wood,  V.-C,  said  he  had  always  felt  great  hesita- 
tion in  granting  relief  by  way  of  compensation  in 
damages  in  questions  of  that  kind,  and  that  it  was 
only  in  very  exceptional  cases  indeed  that  defen- 
dants who  had  erected  buildings  obstructing  light 
and  air  would  be  considered  entitled,  as  it  were, 
to  a  compulsory  sale  of  the  plaintiff's  property. 
In  the  present  case,  however,  there  were  two 
points  which  led  him  to  think  that  an  award  of 
damages  would  do  substantial  justice  between  the 
parties,  namely,  the  delay  and  the  negotiation  for 
the  sale. 

In  Strai<jlit  v.  Burn  (w),  which  was  an  action  for 
obstruction  of  light,  Giffard,  L.  .7.,  said  that  if 
there  is   a   house   with    ancient    lights    and    it    is 

(r)  L.  R.,  3  Eq.  330.  AynsUy  v.  Glover,  L.  R.,  10 

(w)  L.  R.,  5  Ch.  163;  39      Ch.  283;  44  L.  J.,  Ch.  523  ; 
L.  J.,  Ch.  289  ;  22  L.  T.  831.      32  L.  T.  345. 


It'.-l 
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Sect.  1 


1  hap.  [V.  desirable  to  add  at  no  great  distance  from  them 

two  other  windows,  it  is  not  to  be  said  that 
because  those  two  windows  are  to  be  placed  in 
that  position  the  plaintiff  is  not  to  come  into 
Court  to  preserve  what  has  been  decided  in 
Tapling  v.  Jones  to  be  his  clear  legal  right.  He 
took  the  course  of  that  Court  to  be  that  when 
there  is  a  material  injury  to  that  which  is  a  clear 
legal  right,  and  it  appears  that  damages  from  the 
nature  of  the  case  would  not  be  a  complete 
compensation,  that  Court  would  interfere  by 
injunction. 

In  City  of  London  Brewery  Co.  v.  Tennant(x)  the 
doctrine  laid  clown  in  Durell  v.  Pritchard  was,  as 
a  general  principle,  dissented  from  by  the  full 
Court  of  Appeal  in  Chancery,  though  it  might 
have  been  sound  in  that  particular  case ;  and,  on 
the  contrary,  it  was  held  that  the  fact  of  an 
obstructing  building  having  been  completed  before 
a  bill  for  an  injunction  is  filed  does  not  deprive 
the  Court  of  its  power  either  to  grant  a  mandatory 
injunction  or  to  award  damages.  It  was  further 
pointed  out  by  the  Lord  Chancellor  that  an  award 
of  damages  by  the  Court  instead  of  an  injunction 
is  compensation  given  once  for  all,  and  will  pre- 
vent a  multiplicity  of  actions  for  continuance  of 
the  obstruction,  thus  differing  from  an  award  of 
damages  in  a  common  law  action. 

In  National  Provincial  Plate  Glass  Insurance 
Company  v.  Prudential  Assurance  Company  (y), 
Jessel,  M.  R.,  said  that  a  consideration  that  ought 
to  have  weight  in  determining  whether  damages 
should  be  awarded  instead  of  an  injunction,  is  the 
comparative  injury  caused  in   point  of  value  and 

(x)  L.  R.,   9  Ch.   212:    43  (y)  6  Ch.  D.  757  ;  46  L.  J., 

L.  J.,  Ch.  457  ;  29  L.  T.  755.      Ch.'  871  ;  37  L.  T.  91. 
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damage  to  eacli  party  as  regards  the   removal  of    Chap.  LV. 

the    obstruction — that   is,    by    destroying    a   new L^ 

building  with  a  view  to  restoring  the  enjoyment 
of  light ;  and  in  that  case  it  appeared  to  him 
that  the  injur}''  to  the  defendants  would  be  out 
of  all  comparison  with  the  injury  to  the  plain- 
tiffs by  the  obstruction  of  the  light  to  the  window 
in  question.  Subsequently,  Fry,  J.,  took  the 
materiality  of  the  injury  done  the  plaintiffs  into 
consideration,  and  awarded  damages  instead  of  an 
injunction. 

In  Krchl  v.  Burrell  (z)  the  plaintiff  gave  the  defen- 
dant notice  of  his  right  of  way  when  he  began  to 
build.  He  still  continued  building,  and  finished 
after  writ  issued.  Jessel,  M.  R.,  refused,  on  the 
application  of  the  defendant,  to  award  damages  for 
obstruction  of  the  way,  and  granted  a  mandatory 
injunction.  Both  the  Master  of  the  Rolls  and  the 
Lords  Justices  held  that  it  was  not  intended  by  the 
legislature,  in  giving  a  power  to  award  damages 
under  Lord  Cairns'  Act,  to  compel  a  man  who  is 
wronged  to  sell  his  property  to  the  person  who  has 
wronged  him.  They  also  held  that  the  case  of 
Durell  v.  Pritchard,  and  similar  cases,  did  not 
apply  to  this  case  when  the  defendant  had  pro- 
ceeded with  the  wrong  after  action  brought. 

In  Greenwood  v.  Hornsey(a),  in  which  the  writ  was 
issued  when  the  obstructing  building  was  only  just 
begun,  and  the  plaintiff  moved  for  an  interlocutor}' 
injunction,  but  the  defendant,  wishing  to  continue 
building,  gave  an  undertaking  to  pull  his  building 
down  if  ordered,  and  no  interlocutory  injunction 
was  thereupon  granted,  an  injunction  was  granted 

(z)  7  Ch.  D.  551 ;  47  L.  J.,  (a)  33  Ch.  D.  471 ;  55  L.  J., 

Ch.  353 :  11  Ch.  D.  14G ;  48     Ch.  9171;  55  L.  T.  135. 
L.  J.,  Ch.  252  :  40  L.  T.  037. 

E.  H    H 


466  DISTURBANCE    OF    EASEMENTS. 

Chap.  IV.  at    the    trial,    though    buildings    of   the  value  of 

G6,000  hud  been  erected,  and  the  plaintiff's  injury 
was  only  valued  at  ,£600.  Bacon,  V.-C,  on  the 
authority  of  Aynsley  v.  Glover  (b),  and  Krehl  v. 
Burrell,  said  he  had  no  authority  to  grant  or  to 
sell  to  the  defendant,  against  the  will  of  the  plaintiff, 
a  licence  to  commit  that  wrong  of  which  the 
plaintiff  complained  in  consideration  of  any  money 
payment. 

In  Laurence  v.  Horton  (c),  Chitty,  J.,  refused  to  give 
damages  in  lieu  of  a  mandatory  injunction,  as  ob- 
jection was  made  to  the  building  when  only  partly 
raised,  and  it  was  completed  hastily  to  get  it 
finished  before  the  writ  should  be  issued. 

In  Martin  v.  Price  (d),  the  plaintiff  only  held  his 
premises  for  the  end  of  a  term  of  which  twenty-nine 
years  and  a  half  were  unexpired.  He  sub-let  the 
premises  to  tenants.  The  defendant  had  pulled 
down  his  house  opposite  and  proposed  to  erect  a 
much  larger  house  on  the  same  site,  a  portion  being 
already  raised  at  the  date  of  the  writ,  which  caused 
serious  obstruction  of  light  to  the  windows  opposite. 
The  plaintiff's  tenants,  however,  had  not  com- 
plained, the  property  was  well  let,  and  there  was 
no  evidence  that  the  letting  value  had  diminished. 
Kekewich,  J.,  thought  this  was  a  case  for  damages 
and  not  for  injunction,  but  the  Court  of  Appeal 
thought  the  plaintiff  entitled  to  an  injunction. 

In  Colls  v.  Home  and  Colonial  Stores,  Limited  (e), 
Lord  Macnaghten  said :    "  Then,  with  regard  to 

(b)  L.  R.,  18  Eq.  544;  43  (d)  (1894)  1  Ch.  276;  63 
L.  J.,  Ch.  777  ;  31  L.  T.  219 :  L.  J.,  Ch.  209 ;  70  L.  T.  202. 
L.  R.,  10  Ch.  283  ;  44  L.  J.,  (e)  (1904)  A.  C.  p.  192 ;  73 
Ch.  523;  32  L.  T.  345.  L.  J.,  Ch.  p.  492;  90  L.  T.. 

(c)  59  L.  J.,  Ch.  440 ;  62  p.  691. 
L.  T.  749. 
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giving  damages  in  addition  to  or  substitution  for    Chap.  IV. 
an  injunction — that  no  doubt  is  a  delicate  matter.  ' 

It  is  a  matter  for  the  discretion  of  the  Court,  and 
the  discretion  is  a  judicial  discretion.     It  has  been 
said  that  an  injunction  ought  to  be  granted  when 
substantial  damages  would  be  given  at  law.    I  have 
some  difficulty  in  following  out  this  rule.  I  observe 
that    in  some  cases  juries  have  been  directed  to 
give  one  shilling  damages  as  a  notice  to  the  de- 
fendant to  remove  the  obstruction  complained  of. 
And  then,  if  the  obstruction  was  not  removed,  in 
a  subsequent  action  the  damages  were  largely  in- 
creased.    In  others  a  substantial  sum  has  been 
awarded  to  be  reduced  to  nominal  damages   on 
removal  of  the  obstruction.     But  the  recovery  of 
damages,  whatever  the  amount  may  be,  indicates  a 
violation  of  right,  and  in  former  times,  unless  there 
was  something  special    in  the  case,  would    have 
entitled  the  plaintiff,  as  of  course,  to  an  injunction 
in  equit}'.     I  rather  doubt  whether  the  amount  of 
the  damages  which  may  be  supposed  to  be  re- 
coverable at  law  affords  a   satisfactory  test.     In 
some  cases,  of  course,  an  injunction  is  necessary — 
if,  for  instance,  the  injury  cannot  fairly  be  com- 
pensated by  money — if  the  defendant  has  acted  in 
a  high-handed  manner — if  he  has  endeavoured  to 
steal  a  march  upon  the  plaintiff  or  evade  the  juris- 
diction  of  the    Court.     In    all    these    cases    an 
injunction  is  necessary  in  order  to  do  justice  to  the 
plaintiff  and  as  a  warning  to  others.     But  if  there 
is  really  a  question  as  to  whether  the  obstruction 
is  legal  or  not,  and  if  the  defendant  has  acted  fairly 
and  not  in  an  unneighbourly  spirit,  I  am  disposed 
to  think  that  the  Court  ought  to  incline  to  damages 
rather  than  to  an  injunction.     It  is  quite  true  that 
a  man  ought  not  to  be  compelled  to  part  with  his 
property  against  his  will,  or  to  have  the  value  of 
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rhui>.  IV.  his  property  diminished  without  an  Act  of  Parlia- 

N  rt-  jj  ment.     On  the  other  hand,  the  Court  ought  to  be 

very  careful  not  to  allow  an  action  for  the  protection 
of  ancient  lights  to  be  used  as  a  means  for  ex- 
torting money." 

In  Kine  v.  Jolly  (f),  which  was  an  action  for  obstruc- 
tion of  light,  Kekewich,  J.,  found  that  although  the 
room  affected  by  the  erection  of  a  new  house  was 
still  well  lighted,  there  was  a  large  obstruction  of 
light  and  that  the  letting  and  selling  value  of  the 
plaintiff's  house  had  been  substantially  diminished, 
and  granted  a  mandatory  injunction  to  oblige  the 
defendant  to  remove  the  obstructing  building. 
The  Court  of  Appeal  dissolved  the  injunction  and 
awarded  damages.  Vaughan  Williams,  L.  J.,  de- 
cided this,  as  it  seemed  to  him  impossible  to  sa}r 
that  there  ought  to  be  any  injunction  upon  the 
ground  that  the  defendant  had  acted  in  a  high- 
handed manner,  or  had  shown  a  desire  to  steal  a 
march  upon  the  plaintiff,  or  to  evade  the  jurisdic- 
tion of  the  Court,  also  that  both  parties  had  acted 
in  accordance  with  what  they  believed  to  be  their 
legal  rights.  Cozens-Hardy,  L.  J.,  arrived  at  the 
same  decision,  on  the  ground  that  there  was  no 
case  of  sharp  practice  or  unfair  conduct  on  the 
part  of  the  defendant,  that  it  was  not  a  case  of 
irremediable  damage  or  of  the  house  being 
rendered  uninhabitable,  nor  in  which  damages 
could  not  be  regarded  as  reasonable  and  adequate 
compensation.  The  learned  Lord  Justice  also 
added  that  he  thought  it  impossible  to  doubt 
that  the  tendency  of  the  speeches  in  the  House 
of  Lords  in  Colls  v.  Home  and  Colonial  Stores, 
Limited,  was  to  go  a  little  further  than  was  done 
in   Shelfer  v.    City  of  London   Electric   Lighting 

(/)  (1905)  1  Ch.  480  ;   74  L.  J.,  Ch.  174  ;  92  L.  T.  209. 
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Compaiiii,  and  to  indicate  that,  as  a  general  rule,     Chap.  IV. 
the  Court  ought  to  be  less  free  in  granting  manda- 


tory injunctions  than  it  was  in  years  gone  by. 

In  Martin  v.  Price,  above  referred  to,  the  question  was  Damages  for 
raised  whether  the  Court  could  in  any  case  award  damages  v 
instead  of  an  injunction  for  prospective  injury,  where  the 
obstructing  building  had  not  yet  been  put  up  but  was  only 
threatened  (;/).  The  learned  judge  in  the  Court  below 
awarded  damages  both  for  injury  already  caused  by 
partial  erection  of  the  building  and  obstruction  of  light, 
and  also  for  the  injury  expected  to  arise  when  the  whole 
building  should  be  finished.  Unfortunately  the  Court  of 
Appeal  did  not  feel  called  upon  to  decide  this  point,  which 
it  described  as  being  by  no  means  free  from  difficulty,  as 
it  thought  the  judgment  of  the  Court  below  was  wrong  on 
other  grounds  in  awarding  damages,  and  reversed  it, 
granting  an  injunction.  Cases  were  cited  as  authorities 
for  both  views,  so  it  may  be  well  to  consider  the  principle 
involved.  Suppose  that  an  action  were  brought  in  a  court 
of  common  law  for  damages  for  injury  which  might  arise 
from  an  expected  act  of  another  person,  would  it  not 
be  a  good  test  to  ask  if  the  action  would  lie  and  such 
damages  could  be  recovered,  and  would  not  the  answer  be 
No,  for  the  act  might  never  be  done,  though  contemplated, 
and  no  injury  would  then  ever  arise?  If  a  wrongful  act 
is  intended,  it  is  one  thing  to  prevent  it  by  injunction 
before  it  is  attempted,  but  quite  another  to  award  damages 
for  injury  that  may  never  happen.  If,  too,  damages 
should  be  awarded  for  injury  from  an  intended  wrongful 
act,  the  award  of  such  damages  must  be  taken  as  a 
legal  sanction  for  the  wrong  to  be  committed,  and  would 
not  such  sanction  of  a  wrong  be  contrary  to  the  policy 
of  the  law  ?  For  these  reasons,  how  could  damages  be 
awarded  in  lieu  of  an  injunction,  if  a  building,  expected 

(g)  See  also  Gmcpn-  v.  Laidler,  (1903)  2  Ch.  337  ;   72  L.  J., 
Ch.  57^;  89  L  T.  169. 
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Chap.  IV 
Sect.  1. 


Section  2. 


to  obstruct  an  ancient  light  and  thus,  to  be  wrongful,  has 
not  been  commenced,  and  the  legal  wrong  and  the  con- 
sequential injury  is  only  anticipated  as  a  possibility  and 
may  never  occur. 


Sect.  2. — On  Disturbance  of  Particular  Easements,  and  on 
Legal  Remedies  for  the  same. 

Besides  the  rules  and  principles  of  law  relating  to  dis- 
turbance of  natural  rights  and  easements  generally,  and 
the  remedies  which  the  law  affords  for  such  disturbance, 
which  have  been  considered  in  the  preceding  section  of 
this  chapter,  there  are  some  points  relating  specially  to 
air,  light,  support,  water,  and  rights  of  way  which  now 
demand  attention.  In  the  present  section  it  is  purposed  to 
explain  when,  and  to  what  extent,  the  law  forbids  dis- 
turbance of  these  particular  kinds  of  easements  and  natural 
rights,  as  well  as  the  circumstances  under  which  the  Court 
will  restrain  disturbance  by  injunction. 


Right  of 
action  for 
obstruction 
of  air. 


AIR. 

It  will  be  remembered  that  natural  rights  and  ease- 
ments with  reference  to  air  are  of  two  kinds — namely, 
those  connected  with  the  free  passage  of  air,  and  those 
connected  with  purity  of  air  ;  and  that  though  a  right  to 
free  and  uninterrupted  passage  of  air  to  a  window  may  be 
acquired  by  prescription  or  grant,  yet  that  no  right  to 
the  uninterrupted  flow  of  wind  to  a  windmill  or  to  a 
chimney  can  be  so  acquired.  This  being  so,  no  action 
can  be  maintained  by  the  owner  of  a  windmill  or  chimney 
against  a  landowner  who,  by  building,  obstructs  the  wind, 
to  the  damage  of  the  mill,  or  in  such  a  way  as  to  make 
1  ho  chimney  smoke  (/t) ;  but,  from  the  earliest  times,  a 
right  of  action  for  obstruction   of  air  which   would  have 


(70  Webb  v.  Bird,  13  C.  B., 
N.  S.,  841;  31  L.  J.,  C.  P. 
335.      Bryant    v.    Lefever,    I 


C.  P.  D.  17i';  48  L.  J.,  C.  P. 
380  ;  40  L.  T.  579. 


AIR.  471 

entered  a  window,  has  been  recognised  by  law,  if  a  right    chap.  IV. 
that  the  air  shall  be  uninterrupted  has  been  acquired  (i)  ;      ^ert-  2- 
and  the  Court  will,  if  the  case  demands  it,  restrain  such 
obstruction  by  injunction. 

Thu  distinction  between  the  easements  of  free  passage  Free  pass 
of  light  and  free  passage  of  air  has  already  been  u^t  distin- 
noticed  (j).  It  was  then  shown  that  they  are  acquired  by  gmshed- 
prescription  by  different  means,  rights  to  light  being 
acquired  under  the  Prescription  Act,  which  does  not 
touch  rights  to  free  passage  of  air,  and  rights  to  free 
passage  of  air  being  acquired  by  prescription  at  common 
law,  by  which  means  the  House  of  Lords  has  said 
rights  to  light  cannot  now  be  acquired.  Still  it 
is  a  frequent  practice  to  couple  them  together  as  if 
they  were  one  and  the  same  easement,  or  as  if  they 
were  at  all  events  so  connected  that  where  there  was  the 
one  there  was  also  the  other.  This  is  an  error,  and  the 
onl}r  point  in  common  between  them  is  that  they  both 
exist  in  connection  with  windows,  and  other  openings  in 
the  walls  of  buildings.  As,  in  speaking  of  these  easements, 
it  has  been  a  common  custom  to  couple  them  together,  so 
in  suing  for  obstruction  of  the  one  it  has  also  been  the 
custom  to  charge  the  offender  with  obstruction  of  both, 
and  yet  how  obvious  it  is  that  cases  must  be  innumerable 
in  which  the  light  accustomed  to  come  to  a  window  is 
obstructed,  while  the  air  is  in  no  appreciable  way  impeded. 
It  is  strange  that  until  recent  times  the  impropriety  of  the 
practice  of  coupling  these  rights  was  not  noticed  in  the 
Courts  ;  but  attention  has  now  been  called  to  it  in  several 
•cases.  One  of  these  is  City  of  London  Brewery  Company  v. 
Tennant  (k).  In  that  case  Lord  Selborne,  C,  said  at  the 
end  of  his  judgment  that  the  only  other  point  which  it 
occurred  to  him  to  notice  was  about  air.  He  had  observed 
that  in  all  that  class  of  cases  a  formula  had  crept  into  the 

(tyAldred's  case,  9  Coke,  58.         (k)  L.  R.,  9  Ch.  218;    43 
(j)   Ante,  pp.  42  and  276.        L.  J.,  Ch.  157;  29  L.  T.  755. 
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Chap.  [V 
Sect.  2. 


Injunctions 
to  restrain 
obstrucl  ion 


pleadings,  and  from  the  pleadings  had  passed  into  evidence, 

as  to  air  as  well  as  to  light ;  but  the  nature  of  the  case 

which  would  have  to  be  made  for  an  injunction  by  reason 

of  the  obstruction  of  air  was  toto  c<elo  different  from  a  case 

of  light.     Cases,  he  added,  are  very  rare  indeed,  and  must 

be  very  special,  such  as   to  involve  danger  to  health  or 

of  air— when    something  very  nearly  approaching  to  that,  to  justify  the 
granted.  .  .  ;  *  ... 

interference  of  the  Court  on  the  ground  of  the  diminution 

of  air.     Another  case  is  Baxter  v.  Bower  (I),  in  which  it 

was   said  that  all  the  forms  of  injunctions   inserted  the 

word  air  as  well  as  light,  but  that  the  former  word  ought 

not  to  be  inserted  unless  it  was  specially  directed,  and 

James,  L.  J.,  said  that  the  Court  never  puts  in  the  word 

"  air  "  now  unless  it  is  really  required. 


Right  of 
action  for 
pullut ion  <ii' 
air. 


Pollut  ion 
must  be  iiu- 
jusl  ifiable. 


An  action  will  lie  for  pollution  as  well  as  for  obstruction 
of  air,  but  in  this  case  without  the  acquisition  of  any 
easement,  for  purity  of  air  is  a  natural  right ;  if,  therefore, 
the  owner  of  land,  though  making  a  perfectly  legitimate 
use  of  his  own  property,  pollutes  the  air  which  passes 
to  the  land  of  another  person  in  an  unjustifiable  manner, 
the  latter  can  maintain  an  action  against  him  to  recover 
damages,  or  he  may  obtain  an  injunction  to  restrain  the 
pollution  (m) . 

It  must  be  noticed  that  it  is  only  when  air  is  polluted  in 
an  unjustifiable  manner  that  a  landowner  has  a  remedy  for 
the  nuisance  inflicted  upon  him,  and  that  it  is  not  in  every 
instance,  nor  for  every  degree  of  pollution,  that  an  action 
will  lie  ;  in  every  case  the  right  to  sue  depends  upon  the 
extent  and  nature  of  the  pollution,  and  the  circumstances 

(/)   14  L.  J.,  Ch.  625;  33  3  Gif.  683  ;  31  L.  J.,  Ch.  892 ; 

L.  T.41.    See  also  per  Neville,  7  L.  T.  207.     Tipping  v.  St. 

J. , in.  Andrews  x  AY  ail  e,  ( J!)07)  Helens     Smelting     Company, 

2Ch.  p.  507;  76  I..  J.,  Ch.  L.   \l.,    I   Ch.  66.     Crump  v. 

p.  680;  97  L.  T.  p.  1=29.  Lambert,  L.   Et.,  3  Eq.  409; 

(m)  Walter  x.  Selfe,  4  De  lf>    I,.    T.    COO.      Morley    x. 

0.  &  S.   315;  20   L.  J.,  Ch.  Pragnell,  Cro.  Car.  510. 
I.'l.'j.     Beardmore  v.  Tredwell, 
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under  which  the  pollution  is  caused.     As  long  ago  as  the     (hap.  ]  V. 


old  case  of  Aldred  (ri)  this  principle  was  recognised,  when 
it  was  argued  on  motion  in  arrest  of  judgment,  that  "  the 
building  of  a  house  for  hogs  was  necessary  for  the  susten- 
ance of  man,  and  that  one  ought  not  to  have  so  delicate  a 
nose  that  he  cannot  hear  the  smell  of  hogs  "  ;  but  this  was 
a  strong  assertion,  and  it  need  scarcely  be  said  that  a  con- 
tention of  this  kind  would  not  be  tolerated,  even  if  any 
one  could  be  found  to  make  it,  at  the  present  day  ;  but,  to 
come  to  modern  decisions,  it  was  said  by  Lord  Westbury 
in  an  action  for  pollution  of  air  b)*  emission  of  noxious 
gases  from  copper  smelting  works,  that  if  a  man  lives  in  a 
town,  it  is  necessary  that  he  should  subject  himself  to  the 
consequences  of  those  operations  of  trade  which  may  be 
carried  on  in  his  immediate  locality,  which  are  actually 
necessary  for  trade  and  commerce,  and  also  for  the  enjoy- 
ment of  property,  and  for  the  benefit  of  the  inhabitants  of 
the  town  and  of  the  public  at  large,  and  that  if  a  man 
lives  in  a  street  where  there  are  numerous  shops,  and  a 
shop  is  opened  next  door  to  him  which  is  carried  on  in  a 
fair  and  reasonable  way,  he  has  no  ground  for  complaint 
because  to  himself  individually  there  may  arise  much 
discomfort  from  the  trade  carried  on  in  that  shop  ;  but  that 
when  an  occupation  is  carried  on  by  one  person  in  the 
neighbourhood  of  another,  and  the  result  of  that  trade  or 
occupation  or  business  is  a  material  injury  to  property, 
then  there  unquestionably  arises  a  very  different  considera- 
tion (o).  This  being  the  case,  it  becomes  very  material 
to  determine  under  what  circumstances  pollution  of  air  is 
justifiable. 


Sect.  2. 


In  the  first  place,  it  maybe  taken  as  a  rule  that  the  fact  Air  polluted 
that  the  air  is  more  or  less  polluted  by  other  persons  does  r';V 
not  justify  a  man  in  increasing  that  pollution.     Thus,  in 


(n)  0  Coke,  58.  II.  L.  C.  p.   650;  35    L.  J., 

(o)  St.     Helena      Smelting      Q.  B.  p.  72;  12  L.  T.  p.  779. 

Company      v.      Tipping,     1  1 
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.  IV.  the  case  of  St.  Helens  Smelting  Company  v.  Tipping, 
above  noticed,  the  jury  found  the  existence  of  the  injury, 
and  the  only  ground  on  which  it  was  asked  that  the  verdict 
might  be  set  aside  and  a  new  trial  directed,  was  that 
the  whole  neighbourhood  where  the  copper  smelting 
works  were  carried  on  was  more  or  less  devoted  to 
manufacturing  purposes,  and  therefore  it  was  said  that, 
inasmuch  as  the  copper  smelting  was  carried  on  in  what 
was  called  a  fit  place,  it  might  be  carried  on  with  impunity, 
although  the  result  might  be  the  utter  destruction,  or  the 
very  considerable  diminution,  of  the  value  of  the  plain- 
tiff's property.  It  was  held  that  that  was  not  a  sufficient 
reason  for  setting  aside  the  verdict  of  the  jury,  which  was 
in  favour  of  the  plaintiff  (p) .  The  rule  in  this  respect, 
with  regard  to  air,  is  the  same  as  that  in  the  case  of 
water,  for  the  fact  that  many  other  persons  pour  filthy 
matter  into  a  stream,  and  so  render  the  water  unfit  for 
use,  does  not  justify  a  manufacturer  in  adding  to  the 
pollution  ((f). 

Coming  to  a  The  circumstance  that  a  person  comes  to  a  place  where 
airisDoUuted  tne  a*r  *s  already  polluted,  is  not  of  itself  sufficient  to 
deprive  him  of  his  right  to  purity  of  air,  for  purit}7  of  air 
is  a  natural  right  incident  to  the  possession  of  land,  and 
•  annot  be  destroyed  except  by  an  adverse  right  to  pollute 
the  air  acquired  by  another  person.  A  right  to  pollute 
the  air  has  been  shown  to  be  an  easement  which  can  be 
acquired  only  b}T  grant  or  by  prescription — that  is,  when 
an  uninterrupted  practice  of  polluting  has  been  continued 
for  twenty  years  in  a  manner  capable  of  being  resisted  on 
the  ground  of  it  being  a  nuisance,  and  it  has  not  been 

(/>)  See  also  C<  >ohe  v.  Forbes,  in  a  noisy  neighbourhood,  see 

L.   K..  5   Eq.  Kit);  .'17   L.  J.,  Eushmer  v.  Polsue  &  Alfieri, 

Ch.  ITS;   17  L.  T.  371.  Limited,  (1906)  1  Ch.234;  75 

(q)  ( 'rossleydc  Sons,  Limited  L.  J.,  Ch.  7!)  ;  93  L.  T.  823  : 

.Lightowler,L.R..,2Ch.A78;  (1907)  A.  C.   121;  76  L.  J., 

!6   I',  J.,  Ch.  584  ;   L6  L.  T.  Ch.  365;  96  J,.  T.  510. 
L38.     As  to  increase  of  noise 


AIR.  475 

resisted;    the    mere    fact,   therefore,    of   the   first  comer    Chap.  TV. 


Sect.  2. 


erecting  a  factory  and  polluting  the  air  which  passes  to  a 
place  where  it  annoys  nobody,  does  not  give  him  any  right 
to  continue  that  pollution  to  the  nuisance  of  a  new-comer 
to  that  place  :  and  the  latter,  until  an  adverse  easement 
is  gained  against  him,  may  rely  upon  his  natural  right 
and  sue  for  the  pollution.  The  case  of  Bliss  v.  Uall(r) 
was  an  action  for  polluting  the  air  by  melting  tallow  to 
make  candles;  and  the  defence  set  up  in  the  plea  was, 
that  the  defendant  possessed  his  candle  factory  for  three 
years  before  the  plaintiff  became  possessed  of  his  house, 
and  that  when  the  defendant  first  became  possessed  of  his 
factory  the  furnaces  and  stoves  were  erected,  and  the 
defendant,  from  the  time  when  he  so  became  possessed  of 
the  factory  till  the  plaintiff  became  possessed  of  his  house, 
had  always  carried  on  his  trade  of  making  candles.  To  this 
plea  there  was  a  demurrer,  and  it  was  held  that  the  matters 
alleged  for  the  defence  formed  no  answer  to  the  complaint 
in  the  declaration,  for  that  the  plaintiff  came  to  the  house 
he  occupied  with  all  the  rights  which  the  common  law 
affords,  and  that  one  of  them  was  aright  to  wholesome  air, 
so  that,  unless  the  defendant  could  show  a  prescriptive 
right  to  pollute  the  air  which  was  accustomed  to  flow  to 
the  plaintiff's  house,  the  plaintiff  was  entitled  to  judgment. 
So,  also,  Vice-Chancellor  Wood,  in  the  case  of  Tipping  v. 
St.  Helens  Smelting  Company  (s),  held  that  the  fact  of 
the  plaintiff  having  come  to  the  nuisance  did  not  disentitle 
him  to  the  aid  of  the  Court  of  Chancery  to  stop  the  pollu- 
tion of  the  air  by  injunction. 

Pollution  of  air   is   very  frequently   produced  by  the  Unavoidable 
carrying  on  of  trades  which  are  in  themselves  perfectly  J^n-vinT on 
lawful   and,  until  they  cause    annoyance    to    the    neigh-  trade, 
hours,  altogether  free  from    objection.       It  is    essential 
for  the  welfare  of  the  nation  that  these  trades  should  be 

(r)  4  Bing.  N.   C.   183;    7      also  Sturges  v.  Bridgman,  11 
L.  J.,  N.  S.,  C.  P.  L22.  Ch.    D.  852;    is  L.  J.,  Ch. 

(s)  L.  R.s  1  Ch.  p.  07.    See     785  ;  41  L.  T.  219. 


Barlow. 
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Chap.  IV.    carried  on  somewhere,  for  by  them  many  of  the   ordinary 

^ect-  ~-  necessaries  of  life  are  supplied  ;  and  it  is  in  many  in- 
stances unavoidable  that  the  comfort  of  persons  who  dwell 
in  the  neighbourhood  should  he  interfered  with,  and  even 
that  property  should  be  injured  by  the  noxious  fumes 
which  are  produced  from  factories.  Numerous  trades  of 
this  kind,  which  are  more  or  less  detrimental,  might  he 
named,  hut  it  will  suffice  to  mention  brick-burning, 
candle-making  and  copper-smelting,  as  instances  ;  and  it 
becomes  a  very  important  question  whether,  and  under 
what  restrictions  (if  any),  these  trades  are  to  be  carried  on 
and  whether  persons  in  the  vicinity  must  submit  to  the 
injury  thereby  caused,  or  whether  the  right  to  purity  of 
air  is  so  supreme  that  the  law  will  protect  that  right  at  all 
Bole  v.  risks,  even  to  the  suspension  of  trade.     Hole  v.  Barloiv  (t) 

was  one  of  the  first  cases  in  which  this  question  was 
raised,  and  the  case  is  worthy  of  attention  (though  it 
was  subsequently  overruled),  as  it  was  the  first  of  a  series 
of  cases  by  which  the  law  on  this  subject  has  been 
ultimately  settled.  The  action  was  for  nuisance  created 
by  brick-burning.  The  facts  were  that  the  plaintiff 
occupied  a  house  in  a  newly  made  road,  abutting  upon  a 
field  belonging  to  the  defendant,  and  that  the  defendant, 
preparatory  to  the  building  of  certain  houses,  excavated  clay 
for  bricks,  which  he  caused  to  be  placed  in  three  clamps, 
for  burning  in  the  field  near  to  the  plaintiff's  house,  one 
of  them  being  within  thirty  feet  of  it  ;  and  it  was  urged 
on  the  part  of  the  defendant  that  the  nuisance  was  not 
actionable,  as  the  brick-burning  was  in  a  convenient 
place,  ami  not  done  wantonly  and  with  intent  to  injure 
and  annoy  the  plaintiff.  Ityles,  J.,  directed  the  jury  that 
to  entitle  the  plaintiff  to  succeed  it  was  not  necessary  that 
the  nuisance  should  be  injurious  to  health,  for  it  was 
enough  if  it  rendered  the  enjoyment  of  life  and  property 

(t)    I    ( '.    B.,  X.  S.  334  ;  27  reported  to  have  said  that  the 

l...l..('.  P.  207.     Enthecaseof  latter  part  of  the  judgment  in 

Cavey   v.    Ledbitter  (13  C.  B.,  Hole  v.  Barlow  did  not  seem 

X.  S.j  p.  472),  Willes,  ■).,  is  to  be  correctly  reported. 
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uncomfortable,  but  that  it  is  not  everybody  whose  enjoy-  Chap.  IV. 
ment  of  life  and  property  is  rendered  uncomfortable  by  >oct-  _ 
the  carying  on  of  an  offensive  or  noxious  trade  who  can 
bring  an  action,  for  if  that  were  so,  the  neighbourhood  of 
Birmingham  and  Wolverhampton,  and  other  great  manu- 
facturing towns  in  England,  would  be  full  of  persons 
bringing  actions  for  nuisances  arising  from  the  carrying 
on  of  noxious  and  offensive  trades  in  their  vicinity  to  the 
great  injury  of  the  manufacturing  and  social  interests 
of  the  community.  The  learned  judge  added  that  he 
apprehended  the  law  to  be  that  no  action  will  lie  for 
the  reasonable  use  of  a  lawful  trade  in  a  convenient  and 
proper  place,  even  though  some  one  may  suffer  annoyance 
from  its  being  so  carried  on.  He  then  directed  the  jury 
that  the  place  was  convenient  and  proper,  and  that  the 
action  would  not  lie.  The  verdict  was  for  the  defendant, 
and  a  rule  was  obtained  for  a  new  trial,  which  was  after- 
wards discharged  on  the  ground  that  the  direction  to  the 
jury  was  right.  Willes,  J.,  on  the  argument  of  the  rule, 
said,  that  the  common  law  right  which  every  proprietor  of 
a  dwelling-house  has  to  have  the  air  uncontaminated  and 
unpolluted  is  subject  to  this  qualification,  that  necessities 
may  arise  for  an  interference  with  that  right  pro  bono 
publico  to  this  extent,  that  such  interference  be  in  respect 
of  a  matter  essential  to  the  business  of  life,  and  be 
conducted  in  a  reasonable  and  proper  manner,  and  in  a 
reasonable  and  proper  place  (u). 

In  the  subsequent  case  of  Bamford  v.  Turnley  (r),  in  Bamford  v. 
the  Exchequer  Chamber,  the  decision  in  the  case  of  Hole  v.  I",'"l,'!i- 

(u)  In  the  case  of   Beard-  taking  too  narrow  a  view  to 

more  v.  Tredwell   (3   Gif .  p.  say  that  public  necessity  is  the 

686  ;  31  L.  J.,  Ch.  p.  894  ;  7  only  ground  upon  which  the 

L.  T.  p.  209),  Vice -Chancellor  Court   of    Chancery    may  be 

Stuart  said  that  the  expres-  induced   not    to   interfere    to 

sions    used    by    Mr.    Justice  restrain  the  violation  of  that 

Willes  in  Hole  v.  Barlow  are  which  was  clearly  in  the  first 

applicable  to  the  case  of  public  instance  a  private  right, 
necessity  only,  but  that  it  is  (v)  3  B.  &  S.  66 ;  31  L.  J., 
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Chap.  !\ '.  Barlow  was  overruled,  the  Court,  however,  being  divided 
_  J"  iii  opinion.  Cockburn,  C.  J.,  had  directed  the  jury  in 
that  case,  on  the  authority  of  Hole  v.  Barlow,  that  if  they 
were  of  opinion  that  the  spot  on  which  the  defendant  had 
burnt  his  bricks  was  a  proper  and  convenient  spot,  and 
that  the  burning  of  the  bricks  under  the  circumstances  of 
the  case  was  a  reasonable  use  by  the  defendant  of  his  own 
land,  the  defendant  was  entitled  so  to  use  his  own  land, 
and  would  be  entitled  to  a  verdict  independently  of  the 
small  matter  of  whether  there  was  an  interference  with 
Judgmenl  of  the  plaintiff's  comfort  or  whether  there  was  not.  In  the 
^SequCT*'  Exchequer  Chamber,  Pollock,  C.  B.,  thought  this  direction 
chamber.  substantially  right,  and  expressed  his  opinion  that  the 
nuisance  for  which  an  action  will  lie  is  not  capable  of  any 
legal  definition  which  would  be  applicable  to  all  actions 
and  useful  in  deciding  them,  for  that  the  question  depended 
entirely  upon  surrounding  circumstances — the  place  where 
— the  time  when — the  alleged  nuisance,  what — the  mode 
of  committing  it,  how — and  the  duration  of  it,  whether 
temporary  or  permanent,  occasional  or  continual — so  as 
to  make  it  impossible  to  lay  down  any  rule  applicable  to 
every  case.  Under  the  circumstances  of  the  case,  and  as 
the  jury  had  found  that  the  use  of  the  land  for  brick- 
making  was  a  reasonable  use,  he  thought  the  judgment  of 
the  Court  below,  which  had  refused  a  rule  to  show  cause 
why  the  verdict  found  for  the  defendant  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiff,  should  be 
Judgment  of  affirmed.  Bramwell,  B.,  thought  that  the  judgment 
Bramwell,  B.  shoui(i  \je  reversed  on  the  ground  that  the  defendant  had 
done  that  which,  if  done  wantonly  or  maliciously,  would 
be  actionable  as  being  a  nuisance  to  the  plaintiff's  habita- 
tion by  causing  a  sensible  diminution  of  the  comfortable 
enjoyment  of  it,  and  that  that  called  on  the  defendant  to 

Q.  B.  286.     In  Cavey  v.  Led-  Turnley,    in    the    Exchequer 

bitter  (13  C.  B.,N.  S.  470  ;  32  Chamber,  I,  who  was  a  con- 

L.   J.,    C.   P.    104),  Keating,  sentingparty,  understood  Hole 

J.,    said:     "In   Bamford    v.  v.  Barlow  to  be  overruled." 
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justify  or  excuse  what  he  had  done,  which  lie  had  heen  Chap.  IV. 
unable  to  do  ;  he  thought  that  the  plaintiff  had  a  prima 
facie  case,  and  that  the  defendant  had  infringed  the  maxim 
sic  utere  tuo  ut  alienum  non  Icedas,  and  could  not  justify 
his  wrong.  The  majority  of  the  Court — Erie,  C.  J.,  Judgment  of 
Williams,  J.,  Keating,  J.,  and  Wilde,  B. — also  thought  court!  J  ° 
that  the  judgment  should  be  reversed,  and  these  judges 
united  in  giving  judgment.  Their  judgment  was  to  the 
effect  that  it  had  been  treated  as  a  doctrine  of  law  that  as 
the  jury  had  found  that  the  spot  where  the  bricks  were 
made  was  proper  and  convenient,  and  that  the  burning  of 
the  bricks  was  a  reasonable  use  of  the  land,  these  circum- 
stances constituted  a  bar  to  the  action  ;  and  that  as  this 
doctrine  was  founded  on  the  decision  in  Hole  v.  Barlow, 
it  was  a  question  for  the  consideration  of  the  Court 
whether  that  case  was  well  decided.  The  decision  in 
Hole  v.  Barlow,  it  was  added,  was  plainly  founded  on  a 
passage  in  Com.  Dig.  tit.  "Action  on  the  Case  for  a 
Nuisance,"  (C.)  which  is  in  the  following  words  :  "  So  an 
action  does  not  lie  for  a  reasonable  use  of  any  right, 
though  it  be  to  the  annoyance  of  another;  as  if  a  butcher, 
brewer,  &c,  use  his  trade  in  a  convenient  place,  though 
it  be  to  the  annoyance  of  his  neighbour";  but  that  no 
authority  was  cited  by  Comyns  for  this  dictum,  in  which 
there  was  a  want  of  precision,  especially  in  the  words 
"  reasonable  "  and  "  convenient,"  which  render  its  mean- 
ing by  no  means  clear,  and  it  might  be  doubted  whether 
the  Court,  in  Hole  v.  Barlow,  did  not  misunderstand  it. 
The  meaning  of  the  word  "  convenient,"  as  it  is  used  by 
several  authorities,  was  then  considered  ;  and  the  judg- 
ment continued,  that  it  seemed  that  just  as  the  use  of  an 
offensive  trade  will  be  indictable  as  a  public  nuisance  if  it 
is  carried  on  in  an  inconvenient  place — i.e.,  a  place  where 
it  greatly  incommodes  a  multitude  of  persons — so  it  will 
be  actionable  as  a  private  nuisance  if  it  be  carried  on 
in  an  inconvenient  place — i.e.,  a  place  where  it  greatly 
incommodes  an  individual ;  and  that  if  this  be  the  true 


480  DISTURBANCE   OF   EASEMENTS. 

Chap.  IV.  construction  of  the  expression  "convenient"  in  the 
s  -•  passage  from  Comi/ns,  the  doctrine  contained  in  it 
amounted  to  no  more  than  what  had  long  been  settled 
law — viz.,  that  a  man  may,  without  being  liable  to  an 
action,  exercise  a  lawful  trade,  as  that  of  a  butcher, 
brewer,  or  the  like,  notwithstanding  it  be  carried  on  so 
near  the  house  of  another  as  to  be  an  annoyance  to  him 
in  rendering  his  residence  there  less  delectable  or  agree- 
able than  it  otherwise  would  have  been,  provided  the 
trade  be  so  conducted  that  it  did  not  cause  what  amounts, 
in  point  of  law,  to  a  nuisance  to  the  neighbouring  house. 
In  Hole  v.  Barlow,  it  was  added  that  the  Court  appeared 
to  have  read  the  passage  as  containing  a  doctrine  that  a 
place  ma}'  be  "  proper  and  convenient "'  for  the  carrying 
on  of  a  trade,  notwithstanding  it  is  a  place  where  the 
trade  cannot  be  carried  on  without  causing  a,  nuisance  to 
a  neighbour.  This  was  a  doctrine  which  had  certainly 
never  been  judicially  adopted  in  any  case  before,  and  the 
adoption  of  it  would  be  inconsistent  with  the  judgments 
pronounced  in  some  of  the  cases  cited  at  the  Bar  during 
the  argument  of  the  case  then  under  consideration,  and 
more  especially  with  the  case  of  Walter  v.  Selfe  (w).  In 
the  case  then  before  the  Court,  the  judgment  continued, 
the  direction  to  the  jury  pointed  to  a  further  condition — 
viz.,  if  the  burning  of  the  bricks  was,  under  the  circum- 
stances, a  reasonable  use  by  the  defendant  of  his  own 
land — and  it  remained  to  see  whether  the  doctrine 
adopted  in  Hole  v.  Barlow,  if  accompanied  with  this 
addition,  was  maintainable.  If  it  was  good  law  that  the 
iitness  of  the  locality  prevents  the  carrying  on  of  an 
offensive  trade  from  being  an  actionable  nuisance,  it 
appeared  necessarily  to  follow  that  this  must  be  a  reason- 
able use  of  the  land  ;  but  if  it  was  not  good  law,  and  if 
the  true  doctrine  was  that  whenever,  taking  all  the 
circumstances  into   consideration,  including   the    nature 

(w)  4  De  G.  &  Sm.  315  ;  20  L.  J.,  Ch.  433. 
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and  extent  of  the  plaintiff's  enjoyment  before  the  acts    Chap.  IV. 
complained   of,   the    annoyance   is    sufficiently  great   to  ^  2* 

amount  to  a  nuisance,  according  to  the  ordinary  rule  of 
law,  an  action  will  lie,  whatever  the  locality  may  be,  then 
the  jury  cannot  properly  be  asked  whether  the  causing 
the  annoyance  was  a  reasonable  use  of  the  land.  If  such 
a  question  is  proper  in  an  action  for  corrupting  air,  a 
similar  question  should  be  asked  the  jury  in  actions  for 
other  violations  of  the  ordinary  rights  of  property — e.g., 
the  transmission  by  a  neighbour  of  water  in  a  polluted 
condition  ;  and  so,  if  a  right  to  light  has  been  acquired, 
and  is  obstructed  by  a  building,  the  question  should  be 
asked  whether  the  obstructing  building  was  erected  in  a 
convenient  and  proper  place,  and  in  the  reasonable  enjoy- 
ment by  the  defendant  of  his  own  land.  Nobody  had 
ever  suggested  that  such  questions  might  be  put  to  a 
jury,  and  yet  it  was  difficult  to  see  why  such  questions 
should  not  be  left  to  a  jury  if  Hole  v.  Barlow  was  well 
decided.  The  Court  was  of  opinion  that  the  decision  in 
the  case  of  Hole  v.  Barloiv  was  wrong. 

The  last  case  on  this  subject  to  which  it  is  necessaiy  St.  Helen* 
to  direct  special  attention  is  St.  Helens  Smelting  Company  8q^%L  v 
v.  Tipping  (.*•),  which  was  taken  to  the  House  of  Lords.  Tipping. 
This  was  an  action  for  erecting  and  using  copper-smelting 
works,   by  the  noxious  fumes  from  which  the  plaintiff's 
trees  were  killed  and  his  cattle  injured.     The  case  was 
tried  before  Mellor,  J.,  who  directed  the  jury  that  a  man 
has  certain  rights  which  he  may  exercise  on  his  own 
property,  and  within  the  limits  of  those  rights  he  may 
do  any  act  which  is  not  unlawful  :  he  may,  among  other 
things,  erect  a  lime-kiln,  if  it  is  in  a  convenient  place, 
"  but  the  meaning  of  the  word  '  convenient,'  "  he  added, 
"  I  shall  venture  to  interpret  to  3rou  as  being  that  it 
must  be  plain  that  he  will  not  do  an  actionable  injury  to 
another,  because  a  man  may  not  use  his  own  property  so 

0)  11  H.  L.  C.  642  ;  35  L.  J.,  Q.  B.  66  ;  12  L.  T.  776. 

E.  II 
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Chap.  IV.  as  to  injure  his  neighbour."  In  his  judgment  in  the 
cr'  2"  House  of  Lords,  Lord  Westbury,  C,  explained  that  there 
is  a  difference  between  an  action  brought  for  a  nuisance 
upon  the  ground  that  the  alleged  nuisance  produces 
material  injury  to  property,  and  an  action  brought  for 
a  nuisance  on  the  ground  that  the  thing  alleged  to  be 
a  nuisance  is  productive  of  sensible  personal  discomfort. 
Whether  a  thing  which  produces  mere  personal  discomfort 
is  an  actionable  nuisance,  depends  greatly  on  the  circum- 
stance where  the  thing  occurs,  for  if  a  man  lives  in  a  town 
he  must  submit  to  the  consequences  of  those  operations  of 
trade  which  may  be  carried  on  in  his  immediate  locality, 
which  are  actually  necessary  for  trade  and  commerce,  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the 
inhabitants  of  the  town  and  of  the  public  at  large  ;  and  if 
a  man  lives  in  a  street  he  cannot  complain  of  discomfort 
which  is  caused  to  himself  individually  b}r  the  business 
carried  on  in  neighbouring  shops  ;  but  when  an  occupa- 
tion is  carried  on  by  one  person  in  the  neighbourhood  of 
another,  and  the  result  of  that  occupation  is  a  material 
injury,  the  case  is  very  different,  for  then  the  submission 
which  is  required  in  the  case  of  mere  personal  discomfort 
is  not  demanded  by  the  law. 

Result  of  From  these  cases  and  the  opinions  of  the  various  judges 

it  is  not  easy  to  extract  precisely  the  law  on  the  subject  ; 
but  it  seems,  in  the  first  place,  that  much  of  the  difficulty 
has  arisen  through  the  introduction  of  the  question, 
whether  a  place  where  a  trade  is  carried  on  is  "  convenient 
and  proper"  for  the  purpose,  and  whether  the  purpose  is 
a  reasonable  use  by  the  owner  of  his  own  land.  This  ques- 
tion may,  therefore,  be  put  aside,  for  if  a  place  is  convenient 
and  proper  for  the  purpose,  the  purpose  is  a  reasonable 
use  of  the  land,  and  the  use  cannot  be  reasonable  nor  the 
place  convenient  and  proper  if  an  actionable  injury  is  caused 
to  a  neighbour.  This  appears  to  be  arguing  in  a  circle, 
for  after  all  the  question  is,  when  is  an  injury,  caused  by 
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pollution  of  air  produced  by  the  exercise  of  a  lawful  trade,  (hap.  IV 
actionable  ?  To  solve  this  it  will  be  found  material  to  ect'  2-  _ 
follow  the  distinction  pointed  out  by  Lord  Westbury  in 
the  case  of  St.  Helens  Smelting  Company  v.  Tipping, 
between  pollution  of  air  which  causes  mere  personal  dis- 
comfort, and  pollution  of  air  which  produces  material 
injury  to  property  or  health.  To  take  the  hitter  case  first, 
it  will  be  found  as  a  rule  that  unless  a  person  carrying  on 
a  trade  has  acquired  as  an  easement  a  right  to  pollute  the 
air  to  such  an  extent  and  in  such  a  manner  as  to  produce 
material  injury  to  health  or  property,  such  pollution  is  in 
every  case  an  actionable  injury,  and  it  is  no  justification 
for  causing  such  injury  to  allege  that  it  was  caused  by  the 
exercise  of  a  trade  which  was  carried  on  in  a  convenient 
and  proper  place,  and  the  carrying  on  of  which  was  a 
reasonable  use  by  the  defendant  of  his  own  land  (?/). 
If,  on  the  other  hand,  mere  personal  discomfort  is  pro- 
duced, those  facts  may  justify  the  injury ;  but  each  case 
must  depend  upon  its  own  circumstances,  for  every  man 
has  a  right  that  the  air  shall  not  be  polluted  to  such  an 
extent,  and  in  such  a  manner,  as  to  interfere  materially 
with  the  ordinary  comfort  of  human  existence  (z),  yet  a 
man  must  not  be  fastidious,  for  the  law  will  not  allow 
him  to  sue  for  trifling  or  temporary  annoyance,  and  the 
locality  in  which  he  dwells  must  be  taken  into  considera- 
tion in  determining  whether  he  has,  or  has  not,  a  right  of 
action  (a). 

(ij)  In  Cooke  v.  Forbes  (L.R.,  3   Eq.   409;    15   L.    T.  COO. 

5  Eq.  166  ;  37  L.  J.,  Ch.  178  ;  Morley  v.  Pragnell,  Cro.  Car. 

17  L.  T.  371)  it  was  held  that  510.     Walter  v.  Selfe,  4  De  G. 

if  a  person  manufactures  goods  &   Sm.   315  ;    20  L.   J.,  Ch. 

of  a  particularly  sensitive  or  433. 

delicate    character,    it    is     a  (a)  Swaine  v.  Great  North- 

wrongful  act  for  another  per-  ern    Railway     Company,    33 

son  to  allow  noxious  fumes  to  L.  J.,  Ch.  399  ;  9  L.  T.  745. 

be   emitted   from  his   manu-  See,    however,    Benjamin    v. 

factory   if   the   goods   of   the  Storr,  L.  R  ,  9  C.  P.  400  ;  43 

former  are  thereby  damaged.  L.  J.,  C.  r.  162  ;  30  L.  T.  362. 

(z)  Crump  v.  Lambert,  L.  R., 

i  i  2 
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Chap.  IV.         In   cases   of  pollution   of  air,   the    question   of  public 
"~ec    "'      nuisance  lias  always  to  be    remembered  as  well  as    the 
Public  private  rights  of  individuals,  and  it  is  apprehended  that 

although  pollution  may  have  continued  for  twenty  years 
so  as  to  afford  a  prescriptive  right  against  a  neighbour, 
yet  that  such  user  affords  no  right  against  the  public,  and 
that  an  indictment  will  lie  for  the  nuisance. 

Eight  of  Pollution  of  air  is  not  usually  an  injury  for  which  a 

reversioner  to  reversioner  can  sue,  for  the  annoyance  is  in  most  cases  of 

sue  for  pollu-  •> 

tion  of  air.       a  temporary  nature,  affecting  only  the  occupier  of  a  house 

and  causing  no  injury  to  the  inheritance.     The  case  of 

Simpson  v.  Savage  (h)  was  an  action  for  pollution  of  air 

by  smoke  from  a  chimney  of  a  factory;  and  it  was  urged 

on  the  part  of  the  plaintiff,  who  was  a  reversioner,  that 

though  an  action  for  pollution  of  air  can  ordinarily  be 

maintained  by  the  occupier  of  a  house  only,  yet  that  in 

that  case  the  reversionary  estate  was  injured  because  the 

factory  andchimney  were  permanent  and  therefore  injurious 

to  the  inheritance  ;   but  it  was  held  that  the  action  would 

not  lie,  for  the  erection  of  the  chimney  alone  was  not  an 

injurious  or  wrongful  act,  and  if  it  had  happened  never  to 

be  used  no  injury  could  have  arisen,  but  that  it  was  the 

use  made  of  the   chimney  which  caused  the  injury,  and 

that  was  the  real   subject-matter  of  complaint.     It  was 

argued  also  that   the   nuisance   from    the    smoke    would 

cause  the  reversion  to  sell  for  less  than  it  would  have  sold 

for  had  the  chimney  not  been  there  ;  but  it  was  held  that 

this  circumstance  would  not  entitle  the  reversioner  to  sue, 

for  that  if  it  was  a  fact  that  the  reversion  would  sell  for 

less,  it  was  not  on  account  of  anything  that  had  been  done, 

but  on  account  of  the  apprehension  of  future  annoyance. 

Acquiescence       Although  the  circumstances  of  a  case  may  be  such  that 

of  air  "  ^ie  Court  would,  in  its  discretion,  think  it  a  case  fit  for 

the  grant  of  an  injunction  to  restrain  pollution  of  air,  it  is 

(b)  1  ('.  ]'..,  X.  S.  347;  20  L.  J.,  C.  P.  50. 
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always  essential  for  the  obtaining  of  that  remedy  that    Chap.  IV. 

the    party    injured    shall    not    have    acquiesced    in    the [ 

pollution,  nor  have  slept  upon  his  rights,  for  if  he  has 
done  so,  the  Court  would  refuse  an  injunction,  though 
it  would  probably  award  him  damages  for  the  injury. 
Acquiescence,  to  disentitle  a  person  to  an  injunction,  may 
be  given  in  various  ways ;  for  not  only  may  consent  be 
given  in  express  terms,  but  it  may  frequently  be  inferred 
from  silence.  Thus  if  a  landowner  passively  suffers 
the  owner  of  adjoining  ground  to  erect  a  factory,  the 
natural  result  of  which  will  be  that  the  air  will  be  polluted 
when  the  factory  is  used,  the  Court  will  refuse  to  prevent 
the  pollution ;  but  it  does  not  follow  that  because  a 
landowner,  by  acquiescence  in  the  erection  of  a  factory, 
has  lost  his  right  to  the  aid  of  the  Court  to  prevent 
pollution  of  the  air  when  the  factory  is  used,  he  is  to  be 
debarred,  by  that  acquiescence  alone,  from  obtaining  its 
aid  if  it  is  proposed  to  extend  the  factory,  or  if  the  extent 
of  the  accustomed  pollution  would  be  increased  (c). 


LIGHT. 

The  right  to  light,  like  the  right  to  free  passage  of  air  Right  of 
and  water,  is  an  easement  of  a  negative  character — that  is,  ^sh-u  t°o 
it  is  not  a  right  entitling  the  dominant  owner  to  do  some-  of  light. 
thing  on  the  servient  tenement — but  it  is  a  right  by  which 
the  servient  owner  is  restricted  from  the  full  and  ordinary 
enjoyment  of  his  land;  it  is  a  right  b}r  which  the  servient 
owner  is  prohibited  building  on  his  own  soil  in  such  a 
manner  as  to  obstruct  the  light  which  would  pass  over  the 
servient  tenement  to  the  windows  of  the  dominant  tene- 
ment, in  consequence  of  which  any  such  building  becomes 
wrongful,  and  the  obstruction  of  the  light   an  injury  for 
which  the  dominant  owner  ma}r  sue  (d). 

(c)  Barikart  v.  Houghton,  27      exist   between   the  easements 
Beav.  425  ;  28  L.  J.,  Oh.  473.      of  free  passage  for  light  and 

(d)  The    distinctions     that      air  have  already  been  noticed, 
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Chap.  IV.         Obstruction  of  light  is  an  injury  which  the  law  lias 
f'  "'      recognised,  and  for  which  it  lias  awarded  compensation, 


,d  ot     in  the  shape  of  damages,  from  the  earliest  times  ;  but  in 

obstruction  *  °     ' 

by  injunction,  later  years  the  tendency  arose  rather  to  appeal  to  the 
Court  of  Chancery  to  restrain  obstruction  of  light  by 
injunction  than  to  sue  for  damages  at  law,  inasmuch  as 
the  award  of  damages  was,  in  many  cases,  an  inadequate 
remedy,  or  inappropriate  to  the  circumstances  of  the  case. 
One  of  the  earliest  instances  of  application  to  the  Court 
of  Chancery  to  restrain  obstruction  of  light  by  injunction 
was  the  Attorney -General  v.  Nichol  (e),  in  which  Lord 
Eldon,  C,  said  that  the  foundation  of  the  jurisdiction  of 
that  Court  was  that  head  of  mischief  alluded  to  by  Lord 
Hardwicke  (ce) — that  sort  of  material  injury  to  the  comfort 
of  the  existence  of  those  who  dwell  in  the  neighbouring 
house — requiring  the  application  of  a  power  to  prevent  as 
well  as  remedy  an  evil  for  which  damages,  more  or  less, 
would  be  given  in  an  action  at  law. 

Acquiescence.  By  acquiescence  in  the  erection  of  a  building  which  it 
is  probable  will  have  the  effect  of  interfering  with  light, 
the  dominant  owner  will  often  lose  his  right  to  an 
injunction  after  the  building  is  completed,  or  when 
it  has  advanced  to  any  considerable  height,  on  the  same 
principle  that  acquiescence  in  pollution  of  air  will  fre- 
quently deprive  a  person  injured  of  a  similar  remedy  for 
that  pollution  ;  if  it  should  turn  out,  however,  that  the 
owner  of  a  right  to  light  was  induced  to  acquiesce  in  the 
erection  of  an  obstructing  building,  by  the  false  repre- 
sentation of  the  builder  that  his  light  would  not  be 
obstructed  when  the  building  should  be  finished,  he  would, 
in  all  probability,  not  be  deprived  of  his  right  to  have  the 
obstruction   abated  (/),  and  before  the  refusal  to  order 

us  well  as  the  impropriety  of  v.    East    India    Company,    1 

coupling  them   in  actions  for  Dick.  1C3. 

obstruction.    See  ante,  p.  471.  (/)  Dav'ies  v.  Marshall,  10 

(e)  16  Ves.  338.  C.  *B.,  N.  S.  697  ;  31  L.  J., 

(ee)  Fishmongers'1  Company  C.  P.  61  ;   4  L.  T.  105. 
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a  completed  building  to  be  removed  the  Court  will  take    Chop.  IV. 

into  consideration  the  nature  of  the  obstructing  building        ect'  2j 

and  the  other  circumstances  of  the  case.     It  was  said  by 

the  Lords  Justices,  in  the  case  of  Baxter  v.  Bower  (g), 

that  the  Court  would  not  allow  a   man  to  stand  by  while 

such  a  building  as  the  Langham  Hotel  was  being  erected 

and  then  come  and  have  it  pulled  down,  but  the  case  then 

under   consideration   was   very   different,    for   there   the 

obstructing  building  was  merely  an  open  shed  of  a  slight 

and  temporary  character  which  could  be  removed  easily 

and  at  very  little  cost.     If,  however,  notice  has  been  given 

to   a  builder  of   a  right   to   light,    and   he   continues   to 

build,  he  will  do  so  at  his  peril,  and,  if  the  right  is  proved, 

probably  be  compelled  by  mandatory  injunction  to  pull 

his  building  down  (/*). 

It  was  mentioned  in  a  former  part  of  this  work,  when  Right  by  im- 
the  acquisition  of  rights  to  light  was  considered,  that  if  a  on^ai^of1* 
person  sells  a  house,  with  windows  overlooking  his  land  house : — 
which  he  retains,  a  right  to  light  is  given  to  the  purchaser  °  s  ructl0n* 
by  implied  grant,  and  that  the  vendor  cannot  afterwards 
build  in   such  a   manner  as   to  obstruct  the  light ;    for 
obstructing  the  light  would  be  an  act  in  derogation  of 
the  vendor's  grant,  which  the  law  will  not  permit.    In  the 
event  of  such  obstruction  the  purchaser  may  sue  either 
for  damages  or  an  injunction.     In  a  case,  however,  in 
which  the  owner  of  a  house,  with  an  ancient  window, 
had  let  it  by  an  agreement  not  under   seal,  wherein  he 
promised  to  grant  a  lease,  and  had  afterwards  blocked  up 
the  window,  the  Court  of  Chanceiy  refused  to  compel  the 
lessor  to  remove  the  obstruction,  as  the  bill  did  not  ask 
for  specific  performance  of  the  agreement  to  grant  the 
lease,  whereby  the  tenant  might  acquire  a  legal  right  to 
light,  and  the   light   could    not    be    claimed    as    ancient 

(g)  44  L.  J.,  Ch.  025;  33  102;    73  L.  T.  372.     Daniel 

L.  T.  41.  v.  Ferguson,  (1891)  2  Ch.  27. 

Ot)  Von   Joel    v.   Homscy,  Lawrence  v.  Horton,  59  L.  J., 

1 895)  2  Oh.  774  ;  05  L.  J.,  Ch.  Ch.  440  ;  02  L.  T.  7  I  'J. 
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Chap.  IV. 
Sect.  'J. 


Justification 
for  obstruct- 
ing light. 


Sufficient 
light  for 
present 
purposes. 


against  the  lessor  (i).  The  right  to  light  by  implied 
grant,  on  sale  of  a  house  apart  from  the  adjoining 
land,  obviously  extends  only  to  windows  which  were  in 
existence  at  the  time  of  the  sale,  and  which  are  in  the 
house  sold  ;  no  action  will  therefore  lie  for  obstruction  of 
windows  which  have  been  opened  subsequently  to  the  sale, 
nor  for  obstruction  of  windows  in  buildings  other  than 
those  included  in  the  purchase,  unless  perhaps  land  has 
been  sold  for  building  purposes,  by  which  means  a  grant 
of  right  to  light  to  the  buildings  to  be  erected  might 
possibly  be  jn'esumed;  neither  can  the  purchaser  sue  if  he 
has  materially  altered  the  position  of  the  windows :  that 
is,  if  he  has  altered  them  to  such  a  degree  that  they 
cannot  be  regarded  as  the  same  lights  ( j). 

"When  actions  or  suits  have  been  commenced  for 
obstruction  of  light,  various  defences,  which  involve 
important  principles,  have  at  times  been  made  to  justify 
the  obstruction,  but  which  have  been  held  to  afford  no 
justification  whatever;  among  others  are  the  following: — 

In  the  case  of  Yates  v.  Jack  (k),  it  was  held  that  the 
circumstance  of  sufficient  light  being  left  for  the  present 
purpose  of  the  owner  of  a  house  whose  light  is  obstructed, 
or  that  many  persons  carry  on  a  business  similar  to  that 
conducted  in  the  house,  with  a  smaller  amount  of  light 
than  that  which  continues  to  enter  the  obstructed  windows, 
formed  no  justification  for  an  obstruction,  for  the  right 
conferred  or  recognised  by  the  Prescription  Act  is  an 
absolute  indefeasible  right  to  the  enjoyment  of  the  light 
accustomed  to  enter  the  windows,  without  reference  to  the 

Sm. 


(i)  Fox  v.  Purssell, 
cV  (i.  242. 

Blanchard  v.  Bridges,  1 
A.  &  E.  176;  5  L.  J.,  X.  S.. 
K.  13.  78.  National  Pro- 
vincial Plate  Glass  Insurance 
(  ompany  v.  Prudential  Tm  ur- 
ance  <  'ompany,  6  ( !h.  1  >.  757  : 
46  L.  J.,  Ch.  871  ;  37  L.  T.  91. 


(/,•)  L.  R,  1  Ch.  295;  35 
L.  J.,  Ch.  539;  14  L.  T.  151. 
See  also  Martin  v.  Headon, 
L.  R,  2  Eq.  425  ;  35  L.  J, 
Ch.  602;  14  L.  T.  -^o-  and 
Dent  v.  Auction  Mart  Corn- 
ran,,,  L.  R.,  2  Eq.  238;  35 
L.J,  Ch.  555;  14  L.  T.  827. 
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purpose  for  which  it  has  been  used  ;  but  that  has  now  been    Chap.  IV. 

modified  by  the  decision  of  the  House  of  Lords  in  Colls      '       "  " 

v.  Home  and  Colonial  Stores,  Limited  (I),  when  it  was 
held  that  obstruction  of  light  to  be  actionable  must  be 
substantial  and  amount  to  a  nuisance,  so  that  if  sufficient 
light  be  left  for  ordinary  use,  that  would  now  be  a  good 
defence. 

It  has  also  been  alleged  as  an  excuse  or  justification  for  Substitution 

obstructing  light,  and  as  a  defence  in  legal  proceedings,  of  °io.ht  in  a 

that  more  light  has  been  given  in  consequence  of  the  different 

.  ....  direction. 

alteration   of  the    obstructing    buildings    in    a    different 

direction  or  in  a  different  manner  from  that  by  which  it 
was  formerly  derived,  and  also  that  the  property  in  the 
dominant  tenement  has  been  improved  by  the  alterations 
which  have  been  effected  in  the  neighbouring  houses,  and 
that  the  owner  himself  has  partially  obstructed  his  own 
light;  but  all  these  excuses  are  to  no  purpose,  and  do  not 
justify  the  obstruction  of  ancient  light,  for  the  owner  of  a 
right  to  light  has  a  right  to  have  the  light  uninterrupted 
in  its  ordinary  mode  of  flowing  to  his  windows,  and 
undiverted  from  its  accustomed  course,  and  no  other  person 
can  justify  the  substitution  of  a  different  stream  of  light 
without  the  consent  of  the  dominant  owner.  Indepen- 
dently of  this  the  dominant  owner  would  have  no  legal 
right  that  a  new  stream  should  not  be  obstructed  ;  if, 
therefore,  the  giving  of  such  a  new  stream  justified  the 
obstruction  of  ancient  light,  the  dominant  owner  might 
soon  be  deprived  of  light  altogether,  for  he  could  not 
resist  the  stoppage  of  the  new  supply  (m). 

It  is  also  no  defence  to  an   action  for  obstruction  to  Improvement 
allege  that  the  dominant  owner  has  improved  his  windows  lio.jlN 

(Z)  (1904)   A.   C.    179  ;    73  L.  R.  5  Cli.  1G3  ;  39  L.  J.,  Ch. 

L.  J.,  Ch.  481 ;  90  L.  T.  687.  289  ;  22  L.  T.  831.      Dyers' 

Kine  v.  Jolly,  (1907)  A.  C.  1 ;  Company  v.  King,  L.  IC, '.»  Eq. 

76  L.  J.,  Ch.  1  ;  95  L.  T.  656.  438  ;  39  L.  J.,  Ch.   339  ;  22 

(m)  Senior  v.  Pawson,LAi.,  L.  T.  120.     Baxter  v.  Bower, 

3  Eq.  330.     Straight  v.  Burn,  44  L.  J.,  Ch.  025  ;  33  L.  T.  41. 
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Chap.  IV. 
Sect.  2. 


Position  of 
acting 

building. 


Enlargement 
of  ancient 
Lights,  and 
opening  of 
new  windows, 


so  as  to  cause  them  to  admit  more  light  than  he  has  been 
accustomed  to  enjoy.  By  doing  so  he  has  not  increased 
the  burden  on  the  servient  tenement  or  done  any  act  by 
which   his   right   after   the    lapse    of  time    may  become 

increased  (n). 

The  position  of  an  obstructing  building  is  not  a  material 
consideration  in  determining  whether  an  action  will  lie 
either  for  an  injunction  or  for  damages,  for  it  matters  not 
whether  the  building  is  opposite,  at  right  angles,  or  in  a 
position  oblique  to  the  obstructed  windows,  the  real  and 
only  question  being  whether  the  effect  of  it  is  such  an 
obstruction  as  the  party  building  has  no  right  to  cause  (o). 
The  position  of  an  obstructing  building  may,  however, 
have  some  effect  on  the  evidence  necessary  to  support  an 
action.  In  the  case  of  the  City  of  London  Brewery  Com- 
pany  v.  Tennant  (p),  Lord  Selborne,  C,  said  that  he  quite 
agreed  with  Lord  C  ran  worth  in  the  case  of  Clarice  v. 
Clark  (q),  that  a  greater  amount  of  evidence  is  needed  to 
prove  a  material  injury  to  light  by  lateral  or  oblique 
"iot ruction  than  is  necessary  in  a  case  of  direct  obstruc- 
tion, and  that  more  especially  when  the  buildings  to  the 
hide  are  not  erected  upon  what  was  previously  an  open 
space,  but  upon  a  space  already  to  a  very  great  extent 
obstructed  by  buildings. 

A  question  of  considerable  importance  relating  to 
justification  for  obstruction  of  light,  which  gave  rise  to 
much  argument,  and  obtained  ultimate  decision  in  the 
'  House  of  Lords,  is  whether  the  fact  that  the  owner  of 
ancient  lights  has  enlarged  his  windows,  or  has  opened 
new  windows,  will  justify  the  servient  owner  in  obstructing 
the  ancient  lights  if  it  is  impossible  for  him,  owing  to  the 
position  of  the  enlargement  or  of  the  new  windows,  to 

L.  J.,  Ch.  p.  459;  29  L.  T. 
p.  757. 


(u)  Turner  \ .  Spoom  r,  I  Dr. 
&Sm.  467;  30  L.  J.,  Ch.  801. 

(o)  Attorney  -  General  v. 
Niehol,  L6  Ves.  p.  342. 

(p)  L.  R.,9Ch.  p.  220;  43 


(q)  L.   R.,    1   Ch.    16;    35 
L.  J.,  Ch.  151;  13  L.  T.  482. 
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obstruct  them  alone  without  at  the  same  time  obstructing    Chap.  IV. 

the  ancient  lights.      It  was  ultimately  decided  that  the ^ect-  -• 

servient  owner  is  not,  in  such  case,  justified  in  obstructing 
the  ancient  lights,  and  further  that  the  Court  will  not 
make  it  a  condition  for  the  grant  of  an  injunction  to 
restrain  obstruction  of  ancient  lights,  that  new  windows  or 
the  increase  of  ancient  windows  should  be  blocked  up  (?•)  ; 
but  as  this  is  a  question  of  considerable  importance,  which 
gave  rise  to  much  debate  and  diversity  of  opinion,  the 
various  decisions  of  the  Courts  on  the  subject  will  be 
considered  in  succession.  In  speaking  here  of  enlarge- 
ment of  windows  and  the  effect  as  a  justification  for 
blocking  them  up  altogether,  it  must  be  understood  that 
enlargements  leaving  some  definite  and  substantial  portion 
of  the  old  window  in  existence  is  meant,  for  alterations 
may  be  of  such  a  character  as  entirely  to  destroy  the 
ancient  right,  and  that  it  is  not  enough  for  a  claimant  of 
an  ancient  light  to  an  altered  window  to  sa}7  that  though 
the  alterations  have  been  so  extensive  as  practically  to  have 
destroyed  the  identity  of  the  window,  yet  that  some  part 
of  the  altered  window  must  correspond  with  some  indefinite 
part  of  the  window  in  its  former  state  ;  he  must  show  that 
some  definite  part  of  the  new  window  occupies  the  same 
space  as  some  definite  part  of  the  old,  or  he  cannot  sue  for 
disturbance,  and  the  obstructing  party  will  have  a  justifi- 
cation for  his  act  (s). 

The  first  case  to  be  noticed  is  Benshaw  v.  Bean  (t).  Renshavo  v. 
The  plaintiff's  windows  overlooked  a  court,  on  the  opposite 

()■)  Aynsley  v.  Glover,  L.  R.,  and    Trustees    of   the    Goioer 

10  Ch.   283;   41  L.   J.,  Ch.  Walk  Schools,  24  Q.  B.  D.  40 : 

523  ;  32  L.  T.  315.     As  to  the  21  Q.  B.  D.  326  ;  59  L.   J., 

damages   which  may   be  re-  Q.  B.  162  ;  62  L.  T.  306. 

covered   in   an    action   or  as  (s)  Fowlers  v.  Walker,  51 

compensation  under  the  Lands  L.  J.,  Ch.  113.     Pendarves  v. 

Clauses  Act,  1845,  for  obstruc-  Monro,  (1892)  1  Ch.  611;  61 

tion  of  new  and  old  lights,  see  L.  J.,  Ch.  494. 

In   re    London,    Tilbury   and  (t)  18  Q.  B.  112  ;  21  L.  J., 

Southend   Railway    Company  Q.  B.  219. 
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i  bap  IV.  side  of  which  the  defendant's  house  was  situate.  Until 
Sect-  2-  they  were  altered  they  were  entirely  ancient  lights,  but 
about  eighteen  years  before  the  action  the  house  had  been 
rebuilt,  some  of  the  windows  being  enlarged  and  some 
lotallv  altered  in  position,  but  none  of  the  new  windows 
entirely  corresponded  in  size  and  situation  with  the  ancient 
lights,  although  some  did  in  part.  The  defendant  raised 
bis  house  and  obstructed  the  light.  The  Court  gave 
judgment  for  the  defendant.  Lord  Campbell,  C.  J., 
said  that  the  Court  did  not  proceed  upon  the  ground  that 
the  plaintiff,  by  the  alteration  of  his  windows,  had  entirely 
lost  the  right  which  he  had  before  enjoyed  of  having 
light  and  air  through  such  portions  of  the  existing 
windows  as  formed  portions  of  the  ancient  lights ;  but 
that  the  plaintiff  had  acquired  nothing  more  in  addition 
to  his  former  right,  and  if  by  the  alterations  which  he 
had  made  he  had  exceeded  the  limits  of  that  right,  and 
had  put  himself  into  such  a  position  that  the  excess 
could  not  be  obstructed  by  the  defendant  in  the  exercise 
of  his  lawful  rights  on  his  own  land  without  at  the  same 
time  obstructing  the  former  right  of  the  plaintiff,  he  had 
only  himself  to  blame  and  must  be  considered  to  have  lost 
the  former  right  which  he  had,  at  all  events  until  he  should 
do  away  with  the  excess  and  restore  his  windows  to  their 
former  state. 

Hutchimon  v.      The  case  of  Hutchinson  v.  ( 'opestake  (it)  was  very  similar 
c°pestake.        «n  ^g  j-.l(.ts  to  {]lat  Q£  Rens]law  Vi  Bean,  and  the  judgment 

was  in  effect  the  same ;  but  the  Exchequer  Chamber 
decided  in  favour  of  the  defendant  on  the  ground  that 
the  ancient  lights  were  so  confused  with  the  new  portions 
that  they  could  not  be  considered  as  substantially  the 
same  lights.  There  is,  however,  one  portion  of  the 
judgment  which  should  be  specially  noticed.  It  will  be 
observed  that  the  Court  treated  the  right  to  light  acquired 
by  prescription  as  arising  by  implied  grant  in  a  manner 

(u)  0  C.  B.,  X.  S.  863 :  31  L.  J.,  C.  P.,  liJ  ;  5  L.  T.  178. 
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similar  to  other  easements  acquired  by  prescription,  and    Chap.  IV. 
in  this  the  view  of  the  Court  differed  from  the  opinion  of      kect.  2- 
the  House  of  Lords,  in  Tapling  v.  Jones,  which  was  sub- 
sequently given  and  will  be  noticed  next. 

Several  cases  subsequently  arose  relating  to  the  en-  Tapling  v. 
largement  of  ancient  lights  and  opening  of  new  windows(v). 
Chief  among  these  was  Tapling  v.  Jones  in  the  House 
of  Lords  (w),  in  which  the  principles  of  law  on  this 
important  point  were  ultimately  determined.  Jones, 
the  plaintiff',  who  was  respondent  in  the  House  of  Lords, 
carried  on  business  in  certain  premises  in  Wood  Street, 
Cheapside,  which  abutted  in  the  rear  on  property  in 
Gresham  Street  in  the  occupation  of  the  defendant 
Tapling,  who  became  appellant  in  the  House  of  Lords. 
In  the  year  1852  Jones  pulled  down  his  premises  in 
Wood  Street  and  erected  new  warehouses,  and  in  so  doing 
made  considerable  alterations  in  the  size  and  position  of 
his  ancient  lights,  and  not  only  increased  them,  but 
opened  new  windows,  which  were  so  situated  that  it  was 
impossible  for  the  defendant  to  obstruct  or  block  them 
up  without  also  obstructing  or  blocking  to  an  equal  or 
greater  extent  some  of  the  ancient  but  altered  windows. 
The  defendant  Tapling,  in  the  year  1856  pulled  down  his 
premises  in  Gresham  Street  and  erected  new  warehouses, 
thereby  obstructing  the  plaintiff's  new  windows  and  the 
ancient  altered  lights.  The  plaintiff,  after  the  defendant 
had  completed  the  obstructing  wall  of  his  new  premises 
caused  his  altered  windows  to  be  restored  to  their  original 
state,  and  the  new  windows  to  be  blocked  up,  and  he 
then  wrote  to  the  defendant  requiring  him  to  pull  down 
his  wall ;  this,  however,  was  refused,  and  the  action  was 
commenced.     The  judges  differed  in  opinion  as  to  the 

(v)  Binckes    v.     Fash,    11  52  L.  T.  9. 
C.  B.,  N.  S.  324  ;  31  L.  J.,         (to)  11   H.  L.  C.  290  ;    34 

C.  P.  121 ;  6  L.  T.  125.  New-  L.  J.,  C.  P.  342  ;  12  L.  T.  555. 
son  v.  Pender,  27  Ch.  D.  43 ; 
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Chap.  IV.    plaintiff's  right  of  action,  both  in  the  Court  of  Common 
Sect'  2|       Pleas  and  in  the  Exchequer  Chamber;  but  these  judg- 
ments are  not  material  now,  as   the  whole  theory  of  the 
right  to  light  acquired   under  the  Prescription  Act  was 
explained   in  the   House  of  Lords  to  be  different  from 
what  had  been  assumed  in  all  previous  decisions,  and.  in 
fact  the  principles  of  law  upon  which   all  previous  cases 
had  been  decided  were  overruled.     It  is  necessary,  there- 
fore, to  consider  the  judgment  of  the  Lords  alone,  and 
particularly   that  of  Lord  Westbury,   C,  who  explained 
the  true  nature  of  the  easement  of  light,  and  the  principles 
of  law  by   which   that   right   and  the   right  of  action  is 
governed.     It  will  be  remarked,  however,  that  the  whole 
of  this  judgment  relates   to  rights  to   light   acquired   by 
prescription  ;  and  if,  therefore,  such   a  right  is  acquired 
by   grant,   actual    or   implied,   it  is    presumed    that    the 
principles  of  law  expounded  in  the  judgment  would  not 
apply  to  the  case.     His  Lordship,  after  citing  the  third 
section  of  the  Prescription  Act,  which  relates  exclusively 
to   the   acquisition  of  rights   to   light,  remarked   that  it 
was    material  to    observe,  with  reference   to  the  appeal 
under  consideration,  that  the  right  to  what  is  called  an 
"  ancient  light"  now  depends  upon  positive   enactment; 
that  it  is  matter  juris  positici  and  does  not  require,  and 
therefore  ought  not  to  be  rested  on  any  presumption  of 
grant  or  fiction  of  a  licence  having  been  obtained  from 
the     adjoining     proprietor,    and     he     added    that    that 
observation  was  material,  because  he  thought  it  would  be 
found  that  error  in  some  decided  cases  had  arisen  from 
the  fact  of  the  Courts  treating  the  right  as  originating  in 
a  presumed  grant  or  licence.     It  must  also  be  observed,  he 
continued,  that  after  an  enjoyment  of  an  access  of  light, 
for  twenty  years  without  interruption,  the  right  is  declared 
by  the  statute  to  be  absolute  and  indefeasible,  and  that  it 
would  therefore  seem  that  it  cannot  be  lost   or  defeated 
by    a  subsequent  temporary   intermission    of  enjoyment 
not  amounting  to  abandonment ;  and  that  this  absolute 
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and  indefeasible  right,  which  is  the  creation  of  the  statute,    Chap.  IV. 

is  not  subjected  to  any  condition  or  qualification,  nor  is      '-ec*-  -• 

it  made  liable  to  be  affected  or  prejudiced  by  any  attempt 

to  extend  the  access  or  use   of  light  beyond  that  which, 

having  been  enjoyed  uninterruptedly  during  the  required 

period,  is  declared  to  be  not  liable  to  be  defeated.    "  Before 

dealing  with  the  appeal,"  his  Lordship  said,  "it  might 

be  useful  to  point  out  some  expressions  which  are  found 

in  decided  cases,  and  which  seem  to  have  a  tendenc}r  to 

mislead.     One  of  these  expressions  is  the  phrase  'right 

to  obstruct.'     If  my  adjoining  neighbour,"  he  continued, 

"  builds  upon  his  land  and  opens  numerous  windows  which 

look  over  my  gardens  or  my  pleasure  grounds,  I  do  not 

acquire  from  this  act  of  my  neighbour  any  new  or  other 

right  than  I  before  possessed.     I  have  simply  the  same 

right  of  building  or  raising  any  erection  I  please  on  my 

own  land,  unless  that  right  has  been  by  some  antecedent 

matter  either  lost  or  impaired,   and   I    gain  no  new  or 

enlarged  right  by  the  act  of  niy  neighbour.     Again,  there 

is  another  form  of  words  which  is  often  found  in  cases  on 

this  subject — namely,  the  phrase  '  invasion  of  privacy  by 

opening  windows.'     That  is  not  treated  by  the  law  as  a 

wrong  for  which  any  remedy  is  given.     If  A.  be  the  owner 

of  beautiful  gardens  and  pleasure  grounds,  and  B.  is  the 

owner  of  an  adjoining  piece  of  land,  B.may  build  upon  it 

a  manufactoiy  with  a  hundred  windows   overlooking  the 

pleasure  grounds,  and  A.  has  neither  more  nor  less  than 

the  right  which  he  previously  had  of  erecting  on  his  land 

a  building  of  such  a  height  and  extent  as  will   shut  out 

the  windows   of  the  newly  erected   manufactory.    .    .    . 

Suppose,  then,"  continued  the  Lord  Chancellor,  "  that 

the  owner  of  a  dwelling-house  with  a  window,  to  which 

an  absolute   and  indefeasible  right  to    a    certain   access 

of  light   belonged,    opens   two    other   windows,   one    on 

each    side    of    the    old    window,    does    the    indefeasible 

right  become  thereby  defeasible  ?     By  opening  the  new 

windows   he    does    no    injury    or   wrong   in   the    eye    of 
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Chap.  TV.  the  law  to  his  neighbour,  who  is  at  liberty  to  build 
up  against  them,  so  far  as  lie  possesses  the  right  of 
building  on  his  land  ;  but  it  must  be  remembered  that 
he  possesses  no  right  of  building  so  as  to  obstruct 
the  ancient  window,  for  to  that  extent  his  right  of 
building  is  gone  by  the  indefeasible  right  which  the 
statute  has  offered." 

Alter  the  enunciation  of  these  important  principles  of 
law,  Lord  Westbury  stated  thai  he  could  not  accept  the 
reasoning  on  which  the  decisions  in  Renshato  v.  Bean  an  i 
Hutchinson  v.  Copestake  werefounded,  for  upon  examining 
the  judgments  in  those  cases  it  would  be  seen  that  the 
opening  of  new  windows  was  treated  as  a  wrongful  .  t 
done  by  the  owner  of  the  ancient  lights,  which  occasioi  ed 
the  loss  of  the  old  right  he  possessed ;  and  the  Courts 
asked  whether  he  could  complain  of  the  natural  conse- 
quence of  his  own  act.  His  lordship  thought  two  erroneous 
assumptions  underlaid  this  reasoning  :  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one ;  and 
secondly,  that  such  wrongful  act  was  sufficient  in  law  to 
deprive  the  party  of  his  right  under  the  statute.  But  he 
had  already  observed  that  the  opening  of  new  windows  is 
in  law  an  innocent  act,  and  no  innocent  act  can  destroy 
the  existing  right  of  one  party,  or  give  an  enlarged  right 
to  the  other — namely,  the  adjoining  proprietor.  The 
other  lords  concurred,  and  expressed  opinions  similar  to 
that  of  Lord  Westburv. 

Action  by  a  It  was  mentioned  in  a  former  place  that  in  those  cases 

in  which  disturbance  of  an  easement  affects  the  occupier 
of  a  house  alone,  a  reversioner  who  is  in  no  way  injured  is 
incapable  of  suing  either  at  law  or  in  equity.  It  is  on 
this  ground  that  a  reversioner  is,  in  most  cases,  incapable 
of  suing  for  obstruction  of  light,  for  the  injury  caused  is 
generally  an  injury  to  the  occupier  of  a  house  alone  (x). 

Lino  v.  Eudkin,  6   (In      Cooper  v.  Crabtree,  19  Ch.  D. 
D.  160;  40  L.  J.,  Ch.   807.      193;  51  L.  J.,  Ch.   189;  ±o 
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There  are,  however,  exceptional  cases  in  which  a  reversioner  Chap.  IV. 
can  sue.  In  Wilson  v.  Townend  (y) ,  Kindersley,  V.-C.  ect-  2- 
said  that  the  ground  of  the  jurisdiction  of  the  Court  of 
Chancery  in  cases  of  obstruction  of  light  is  the  interference 
with  the  personal  convenience  and  comfort  of  the  occupiers 
of  the  house  to  which  a  right  to  light  is  appurtenant ; 
he  thought,  however,  that  exceptions  to  this  rule  might 
arise,  and  that  the  case  then  before  the  Court  was  one 
of  those  exceptions,  on  the  ground  that  the  value  of  the 
dominant  tenement  would  he  materially  diminished  by 
the  continuance  of  the  obstruction,  and  consequently  that 
the  Court  was  justified  in  interfering  at  the  suit  of  a 
reversioner.  So,  also,  in  the  case  of  Metropolitan 
Association  v.  Fetch  (z),  it  was  held  that  the  erection 
of  a  hoarding  by  which  light  was  obstructed  might  be 
sufficient  to  give  a  right  of  action  to  a  reversioner,  for 
that  the  injury  might  be  of  a  permanent  character,  and 
therefore  injurious  to  the  reversionary  estate,  but  whether 
the  hoarding  was  of  such  a  permanent  character  as  really 
to  produce  injury  to  the  reversioner,  and  enable  him  to 
maintain  his  action,  was  a  question  of  fact  which  must  be 
determined  by  a  jury.  The  argument  by  which  the  Vice- 
Chancellor,  in  Wilson  v.  Townend,  arrived  at  his  decision, 
that  he  ought  to  grant  an  injunction  at  the  suit  of  the  re- 
versioner, and  that  the  objection  of  the  defendant  to  the 
jurisdiction  of  the  Court  ought  not  to  prevail,  was  to  the 
effect  that,  supposing  it  happened,  as  it  does  happen  in 
many  cases,  that  the  house  which  had  the  ancient  lights 
stood  upon  the  very  verge  of  the  owner's  ground,  there 
would  bo  nothing,  if  the  defendant's  objection  were  to 
prevail,  to  prevent  him,  if  his  ground  came  up  to  the  wall 
of  the  house,  from  building  a  dead  wall  within  six  inches 
of  the  whole  of  the  windows,  and  so  completely  blocking 
up  the  whole  of  the  light ;  and  he  felt  very  great  difficulty 

L.  T.  587  :  20  Ch.  D.  589 ;  51     L.  J.,  Ch.  25. 
L.  J.,  Ch.  544  ;  47  L.  T.  5.  (z)  5  C.  B.,  N.  S.  504  :  27 

(y)  1  Dr.  &  Sm.  324 ;  30      L.  J.,  C.  P.  330. 

E.  K   K 


498  DISTURBANCE    OF    EASEMENTS. 

Chap.  IV.  in  coming  to  the  conclusion,  that  in  such  a  case  the  Court 
_  "  of  Chancery  would  say,  "  You  must  go  to  law  and  get  3?our 
damages,  and  this  Court  will  not  interfere."  It  would 
seem,  however,  that  there  is  no  real  difficulty  on  the 
point,  and  that  the  rule  must  he  the  same  in  cases  of 
obstruction  of  light  as  in  cases  of  disturbance  of  other 
easements:  if  an  obstruction  is  merely  temporary,  the 
occupier  of  the  house  is  alone  injured,  and  he  alone  can 
-iif  for  damages,  for  actual  injury  is  necessary  to  support 
an  action  on  the  case  ;  so  also  lie  alone  can  sue  for  an 
injunction,  for  the  foundation  for  that  remedy  is  the  inter- 
ference with  his  personal  comfort ;  if,  on  the  contrary,  the 
obstructing  object  is  permanent,  the  reversionary  estate 
is  injured,  for  the  right  to  light  may  be  annulled  unless 
the  obstruction  is  destroyed :  the  right  of  the  reversioner 
is  therefore  injured,  and  he  can  sue  either  for  damages  or 
for  an  injunction,  for  he,  as  well  as  the  occupier,  sustains 
damage  from  the  obstruction. 

Application         If  a  person  with  a  limited  interest  in  a  house  to  which 
bT person  10D  a  Ylo^  to  light  is  appurtenant  applies  to  the  Court  for 

with  limited    an  injunction   to  restrain  the   obstruction   of  his  light, 
interest.  . 

it  seems  that    the    Court  will    restrain    the   obstruction 

merely  during  the  continuance   of  his  interest,  and  not 

perpetually  (a). 

Obstructing         If  a  building  by  which  light  is  wrongfully  obstructed  is 
occupation  of  m  ^ne  occupation  of  a  tenant,  and  not  of  the  owner  of  the 

a  tenant  of       80il,  there  can  be  no   doubt  but  that  an  action  for  the 
lacdowiK  r.  . 

obstruction  may  be  maintained  against  the  tenant  it  he 

erected  the  building,  for  he  was  guilty  of  a  wrongful  act 

by  building  in  such  a  manner  as  to  obstruct  the  light ; 

but  the  case  would  appear  to  be  different  if  the  building 

was  erected  before  the  tenancy  commenced,  for  then  the 

tenant  could  not  be  said  to  have  committed  a  wrongful 

act,  and  it  would  be  an  act  of  waste  if  he  were  to  remove 

the  building.      It  is  difficult,   however,   to   see  how  the 

(a)  Simper  v.  Foley,  '2  Job.  cV  II.  555  ;  5  L.  T.  GG9.    , 
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landlord  could  be  made  to  remove  the  building,  as  he  is  Chap.  IV. 
not  in  possession,  and  would  commit  a  trespass  against  _ 
his  tenant  if  he  were  to  touch  it.  If  an  action  has  once 
been  maintained  against  the  tenant  for  erecting  an 
obstructing  building,  no  second  action  can  be  brought 
against  him  successfully  for  continuing  the  obstruction, 
for  he  cannot  remove  it  (6). 

Substantial  injury  from  the  loss  of  light  is  generally  Substantial 
essential  for  an  action,  for  the  Court  will  not  interfere  site  to  support 
in  every  case  of  trifling  inconvenience  or  injury.  This  is  an  action. 
a  rule  which  has  been  recognised  from  very  early  as  well 
as  in  modern  times — for  instance,  in  Dent  v.  Auction 
Mart  Company  (c),  in  which  several  of  the  authorities  were 
mentioned.  In  that  case  Vice-Chancellor  Wood  said : 
"  In  these  cases,  which  of  late  have  been  extremely 
frequent,  the  old  doctrine,  which  was  established  by 
Lord  Eldon  in  the  Attorney-General  v.  Nichol,  seems 
in  substance  never  to  have  been  departed  from.  .  .  . 
The  doctrine  established  in  the  Attorney-General  v. 
Nichol,  and  recognised  b}'  Lord  Westbury  in  the 
more  recent  case  of  Jackson  v.  Duke  oj  Newcastle,  and 
other  cases,  was  this  :  '  There  are  many  obvious  cases  of 
new  buildings  darkening  those  opposite  to  them,  but  not 
in  such  a  degree  that  an  injunction  could  be  maintained 

(6)  Arnold     v.      Jefferson,  L.  R.,  1  Oh.  442  ;  35  L.  J.,  Ch. 

Holt,     498.      See,     however,  223 ;  13  L.  T.  730.     Beadel  v. 

Roseicell  v.  Prior,  2  Salk.  460.  Perry,  L.  R.,  3  Eq.  465  ;  15 

(c)  L.  R.,   2  Eq.  238 ;    35  L.  T.  345.     Morris  v.  Lessees 

L.  J.,  Ch.  555  ;  14  L.  T.  827.  of    Lord    Berkeley,    2    Ves. 

Attorney-General  v.  Nichol,  16  Sen.  452  ;    Ves.  Sen.   Suppt. 

Ves.  338.  Jackson  v.  Duke  of  404.      Ecclesiastical  Commis- 

Newcastle,  3  D.  J.  &  S.  275  ;  sioners   v.    Kino,    14  Ch.   D. 

33  L.  J.,  Ch.  698.     Parker  v.  213  ;   49  L.  J.,  Ch.  529  ;  42 

Smith,  5  C.  &  P.  438.     Wells  L.    T.   201.      Colls  v.   Home 

v.  Ody,  7  C.  &  P.  410.  Pringle  and   Colonial    Stores,    (1904) 

v.  Wernham,  7  C.  &  P.  377.  A.  C.  179 ;  73  L.  J.,  Ch.  is  j  ; 

Back  v.  Stacey,  2  C.  &  P.  465.  90  L.  T.  687.     Kine  v.  Jolh,, 

Archedeckne  v.  Kelk,  2  Gift-.  (1907)  A.  C.  1 ;  76  L.  J.,  Ch. 

683.     RobsonxAYliittingham,  1;  95  L.  T.  656. 
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Chap.  IV.  or  an  action  upon  the  case,  which,  however,  might  be 
maintained  in  many  cases  which  would  not  support  an  in- 
junction.' In  that  one  sentence  is  contained  the  whole  of 
the  doctrine  which  of  late  has  been  recognised  as  govern- 
ing this  Court  in  its  decisions;  though  it  is  not  always 
easj  to  apply  that  doctrine  when  it  has  been  enunciated. 
First  of  all,  it  is  necessary  to  ascertain  what  it  is  that  will 
at  law  support  a  claim  for  damages  in  respect  of  an  injury 
done  to  a  building  by  the  obstruction  of  light  and  air; 
and  the  authority  to  which  1  would  refer  in  preference  to 
any  other  upon  this  subject  is  the  summing  up  of  Chief 
Justice  Best  in  the  case  of  Back  v.  Stacy,  because  that 
summing  up  has  been  approved  of  by  the  Lords  Justices 
in  a  recent  cast  before  their  Lordships.  The  Chief  Justice 
told  the  jury,  '  In  order  to  give  a  right  of  action  and 
sustain  the  issue  there  must  be  a  substantial  privation  of 
light  sufficient  to  render  the  occupation  of  the  house  un- 
comfortable, and  to  prevent  the  plaintiff  from  carrying  on 
his  accustomed  business  (that  of  a  grocer)  on  the  premises 
as  beneficially  as  be  had  formerly  done.'  With  the  ex- 
ception of  reading  or  for  and,  I  apprehend  that  the  above 
statement  correctly  lays  down  the  doctrine  in  the  manner 
in  which  it  would  now  be  supported  in  an  action  at  law." 
There  are  cases,  however,  in  which  the  Courts  will  inter- 
fere when  the  obstruction  of  light  is  very  slight,  and  the 
injury  sustained  is  trifling;  but  these  are  very  rare  and 
depend  upon  exceptional  circumstances  (//).  It  was  re- 
marked by  Vice-Chancellor  Wood,  in  the  passage  above 
cited  from  his  judgment  in  Dent  v.  Auction  Mart 
Company,  that  it  is  not  always  easy  to  apply  the  doctrine 
there  referred  to  when  it  has  been  enunciated.  The  truth 
seems  to  be  that  in  each  ease  the  decision  must  depend 
upon  the  circumstances,  and  that  it  is  impossible  to  lay 
down  any  infallible  rule  by  which  it  may  be  determined 
whether  the  injury  sustained  is  sufficient  to  induce  a  Court 
to  interfere  or  a  jury  to  award  damages. 

(d)  Herz  v.  Union  Banl;  of  London,  2  Gif.  G86. 
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As    the    rights    and    obligations    of   parties  to    deeds    Chap.  IV. 
containing  covenants  for  quiet  enjoyment  have  on  various 


occasions    been   brought    in    question    with  reference  to  Covenant 
...,.,  j,  .  tor  quiet 

easements,    and    particularly    with    reference    to    rights  enjoyment- 

to  light,  it  will  be  well  here   to  notice   the   effect  of  a  pi?°f oE,.  , 
o     '  substantial 

covenant  for  quiet  enjoyment.  No  grant  of  a  right  to  injury, 
light  is  to  be  implied  from  the  covenant  for  quiet 
enjoyment.  In  Leech  v.  Schweder  (e)  it  was  held  by 
the  Master  of  the  Rolls  that  the  effect  of  a  covenant 
for  quiet  enjoyment  following  a  grant  of  light  among 
the  general  words  of  a  deed  of  conveyance  is  to  render 
the  grantee  entitled  to  an  injunction  to  restrain  inter- 
ference with  his  right,  however  slight  that  interference 
may  be,  and  that  substantial  injury  to  his  right  is  not  a 
material  consideration  in  determining  his  right  to  an 
injunction  in  such  a  case  ;  but  this  decision  was  overruled 
hy  the  Lords  Justices  on  appeal.  The  Lords  Justices 
first  considered  whether  any  greater  right  than  the 
ordinary  easement  was  passed  by  the  terms  of  the  deed 
under  their  notice.  The  deed  first  conveyed  a  piece  of 
ground  with  the  warehouses,  tenements,  and  appurten- 
ances, and  then  contained  general  words  including  "  all 
lights,  easements,  advantages  and  appurtenances  thereto 
belonging,  or  in  anywise  appertaining,"  and  the  Court 
thought  that  no  greater  right  passed  to  the  grantee  by 
those  words  than  the  ordinary  right  to  light  which  is 
commonly  acquired  by  prescription.  Mellish,  L.  J., 
then  said  that  the  next  question  was,  Did  the  covenant 
for  quiet  enjoyment  make  any  difference '?  He  had  no 
hesitation  in  saying  that  nothing  could  be  clearer  than 
that  in  a  Court  of  law  the  covenant  for  quiet  enjoyment 
in  its  plain  ordinary  terms  did  not  increase  or  enlarge  the 
rights  which  were  granted  by  the  previous  part  of  the 
conve3rance,  though  it  would  of  course  be  possible  to  insert 
in  any  covenant  words  which  would  increase  the  right  of 

(e)  L.R.,9Ch.463;43L.J.,      v.  Smith,  L.  R.,  6  Eq.  311 ;  38 

Ch.  187  ;  30  L.  T.  586.    Potts      L.  J.,  Ch.  58 ;  IS  L.  T.  629. 
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Chap.  IV.  the  covenantee  to  damages  if  li is  right  were  violated,  or 
_  "'  would  entitle  him  to  an  injunction  to  enforce  his  right. 
li  had  been  argued  thai  the  covenant  for  quiet  enjoyment 
was  broken  by  the  obstruction  of  the  light  as  it  was 
accustomed  to  enter  the  windows  at  the  time  of  the  grant, 
however  slight  the  obstruction  might  be,  and  the  covenant 
being  broken  that  the  grantee  was  entitled  to  an  injunction 
to  restrain  such  violation,  although  he  might  not  be  able 
to  prove  sufficienf  injury  to  entitle  him  to  damages  in  a 
Court  of  law,  but  the  Court  of  Appeal  held  that  that  was 
not  so,  and  that  there  was  no  difference  in  the  amount  of 
damage  which  would  entitle  a  person  to  "maintain  an 
action  at  law,  and  that  which  would  entitle  him  to  file 
a  bill  in  equity  notwithstanding  the  covenant  for  quiet 
enjoyment.  The  conclusion,  therefore,  to  be  derived 
from  this  case  as  to  the  effect  of  the  common  covenant  for 
quiet  enjoyment  on  the  ordinary  easements  granted  by  a 
deed  of  conveyance  is,  that  it  has  no  effect  whatever,  except 
perhaps  to  give  a  remedy  by  action  on  the  covenant  in 
addition  to  or  in  lieu  of  the  ordinary  remedy  by  action 
on  the  case  (if  the  expression  may  still  be  used)  for 
interference  with  the  right,  but  in  any  case  substantial 
injury  must  be  proved. 

Light  pre-  The    difficulty    of  determining  whether  a  building  in 

at  an  angle  of  course  of  erection  would,  when  completed,  be  of  such  a 

"'('s—    character  as  to  cause  a  substantial  diminution  of  light  to 
substantial  .  .  .  . 

injury.  an  ancient  window    opposite  to   it,  and   whether  a   case 

is  such  as  to  warrant  a  grant  of  an  injunction,  gave  rise 

to  an  attempt  to  establish  a  rule  or  guiding  principle  that 

if  the  obstructing  wall  would  not  when  finished  be  of  such 

a  height  as  to  prevent  the  light  falling  on  to  the  window  at 

an  angle  of  forty-five  degrees,  there  would  not  be  sufficient 

ground    to    infer    that    the    light     would    be    materially 

obstructed,  and  that  the  case  would  not  be  one  in  which 

the  building    should  under    ordinary    circumstances  be 

restrained.     This  principle  was  set  on  foot  by  the  late 
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Vice-Chancellor,  Sir  John  Stuart,  who  said  that  it  seemed  Chap.  IV. 
to  him  that  where,  opposite  to  ancient  lights,  a  wall  is  Sect.  -• 
built  not  higher  than  the  distance  between  the  wall  and 
the  ancient  lights,  there  cannot,  under  ordinary  circum- 
stances, be  such  a  material  obscuration  of  the  ancient 
lights  as  to  make  it  necessary  for  the  Court  of  Chancery 
to  interfere  by  injunction.  He  added  that  the  Metro- 
politan Building  Act  is  framed  on  the  principle  that  the 
height  of  a  building  on  the  opposite  side  of  a  street 
should  not  exceed  the  breadth  of  the  street — that  is,  if 
the  street  be  forty  feet  wide,  the  height  of  the  building 
on  the  opposite  side  must  not  exceed  forty  feet.  He  also 
said,  that  he  had  had  the  means  of  ascertaining  from  one 
of  the  most  eminent  judges  of  the  common  law  Courts 
that,  as  a  general  proposition,  the  Courts  of  law  were  then 
disposed  to  ta  lie  that  view  (//).  This  proposition  has  given 
rise  to  a  considerable  amount  of  discussion,  and  various 
cases  have  been  argued  in  which  it  has  been  urged  as  a 
hard-and-fast  rule  of  law ;  it  is  unnecessary  to  discuss  in 
detail  all  the  cases  in  which  the  subject  has  been  con- 
sidered, but  it  is  sufficient  to  refer  to  some  of  them,  as 
they  will  show  in  what  light  the  principle  is  now  regarded. 
In  the  case  of  City  of  London  Brewery  Company  v. 
Tennant  (h),  Lord  Selborne,  C,  said  that  there  is  no 
positive  rule  of  law  upon  the  subject;  and  that  the 
circumstance  that  forty-five  degrees  are  left  unobstructed 
is  merely  an  element  in  the  question  of  fact  whether 
the  access  of  light  is  unduly  interfered  with  ;  but,  he 
added,  undoubtedly  there  is  ground  for  saying  that  if 
the  legislature,   when  making  general  regulations  as  to 

(flf)  Beadel  v.  Perry,  L.  R.,  L.  J.,  Ch.  529  ;  42  L.  T.  201. 

3  Eq.  465  ;  15  L.  T.  345.  Colls    v.   Home   and  Colonial 

Qi)  L,  R.,  9  Ch.   212  ;  43  Stores,  Limited,  (1902)  1   Ch. 

L.  J.,  Ch.  458  ;   29  L.  T.  755.  302  ;  71  L.  J.,  Ch.  146 ;  85 

Hackett  v.  Baiss,  L.  R.,  20  Eq.  L.  T.  701 :  (1904)  A.  C.  p.  204 ; 

494  ;  45  L.  J.,  Ch.  13.    Theecl  73  L.  J.,  Ch.  p.  498  ;  90  L.  T. 

v.  Debenham,   2  Ch.  D.  165.  p.    695.       Parker     v.    First 

Ecclesiastical    Commissioners  Avenue    Hotel    Company,    24 

v.  Kino,  14  Ch.  D.  213  ;  49  Ch.  D.  282  ;  49  L.  T.  318. 
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Chap.  [V.  buildings,  considered  that  when  new  buildings  are  erected, 
Sect"  ~'  the  light  sufficient  for  the  comfortable  occupation  of  them 
will  as  a  general  rule  be  obtained  if  the  buildings  to  be 
erected  opposite  to  them  have  not  a  greater  angular 
elevation  than  forty-five  degrees,  the  fact  that  forty-five 
degrees  of  sky  are  left  unobstructed  may  under  ordinary 
circumstances  be  considered  prima  facie  evidence  that 
there  is  not  likely  to  be  material  injury.  The  more 
recent  cases  have  confirmed  the  principles  stated  by  Lord 
Selborne. 

Possibility  of  If  obstruction  of  light  produces  no  immediate  injury  to 
future  injury  ^  owners  0f  ancient  windows  owing  to  the  circumstance 
that  they  are  making  use  of  the  house  to  which  the 
windows  belong  in  a  manner  which  does  not  render  the 
full  stream  of  the  accustomed  light  necessary,  it  has  been 
questioned  whether  the  Court  will  restrain  the  obstruction 
on  the  ground  that  damage  to  a  great  extent  may  be 
sustained  at  a  future  time  if  the  premises  are  applied 
to  a  different  purpose.  In  the  case  of  Jackson  v.  Duke 
of  Newcastle  (i),  Lord  Westbury,  C,  held  that  the 
future  use  to  which  a  building  may  be  applied  cannot  be 
taken  into  consideration,  and  that  the  present  use  and 
amount  of  injury  then  suffered  from  obstruction  of  light 
ought  alone  to  determine  the  right  to  an  injunction. 
His  Lordship,  as  he  could  find  no  authority  on  the  point 
and  as  damages  recoverable  at  law  could  have  been  very 
small  in  amount  owing  to  the  use  then  made  of  the 
building,  dissolved  an  injunction  granted  by  the  Master 
of  the  Bolls.  The  principle  involved  in  this  decision 
was,  however,  not  followed  in  Yates  v.  Jack  (./),  in  which 
Lord  Cranworth,  < !.,  held  that  the  right  conferred  by  the 
Prescription  Ad  is  an  absolute  indefeasible  right  to  the 
enjoyment  of  the  light,  without  reference  to  the  purpose 
for  which  it  has  been  used,  and  that  the  fact  that  sufficient 

(i)  3   D.  J.  &  S.  2">-  33         (j)  L.  R,    1    Ch.  295;  35 
L.  J.,  Ch.  698.  L.  J.,  Ch.  539. 
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light  will  be  left  for  the  present  purpose  of  the  dominant    Chap.  IV. 

tenement  as  it  is  then  used,  is  no  defence  to  the  applica-      ^ect-  -• 

tion  for  an  injunction,  and  in  Aynesley  v.  Glover  (k),  it  was 

held  that  the  Court  would  have  regard  to  the  possible 

future  use  of  the  dominant  tenement  as  well  as  to  the  use 

then  made  of  it,  and  thus  Jackson  v.  Duke  of  Newcastle 

has  been  overruled. 

Besides  the  before-mentioned  remedies  for  obstruction  of  Right  to  abate 
light,  there  is  one  other  which  the  law  will  sanction,  though  0f  light, 
it  is  rarely  employed,  and  is  of  an  objectionable  character. 
The  obstructing  object  may  be  removed  by  the  person 
whose  right  is  injured.  It  is  dangerous,  however,  to 
employ  this  remedy,  for  the  tendency  of  doing  so  is 
to  lead  to  a  breach  of  the  peace  and  trespass,  and  it  is 
therefore  better  avoided.  Referring  to  this  mode  of  pro- 
curing a  remedy,  in  the  case  of  Hyde  v.  Graham  (/), 
Pollock,  C.  B.,  said  :  "  No  doubt,  in  Blackstone's  Com- 
mentaries, some  instances  are  given  where  a  person  is 
allowed  to  obtain  redress  by  his  own  act,  as  well  as  by 
operation  of  law,  but  the  occasions  are  very  few,  and  they 
might  constantly  lead  to  breaches  of  the  peace  ;  for  if  a 
man  has  a  right  to  remove  a  gate  placed  across  the  land 
of  another,  he  would  have  a  right  to  do  it,  even  though 
the  owner  was  there,  and  forbade  him.  The  law  of 
England  appears  to  me,  both  in  spirit  and  in  principle,  to 
prevent  persons  from  redressing  their  grievances  by  their 
•own  act."  Notwithstanding  this,  however,  it  has,  in  olden 
cases,  been  held  that  the  owner  of  ancient  lights  may 
himself  abate  an  obstruction  erected  on  the  servient  tene- 
ment. Salkeld  reports  that — "  If  H.  builds  a  house  so 
near  mine  that  it  stops  my  lights,  or  shoots  the  water  upon 

(fc)  L.  It.,  IS  Eq.  544  ;  43  and   p.    211  ;    73  L.  J.,  Ch. 

L.  J.,  Ch.  777  ;  31  L.  T.  219.  pp.  496—498,  and  p.  501 ;  90 

See,  also,  per  Lords  Davev  and  L.  T.  pp.  694,  695,  and  p.  697. 
Lindley  in  Colls  v.  Borne  and  (I)  1  H.  &  C.   p.  598  ;   32 

Colonial       Stores,       Limited,  L.  J.,  Exeh.  p.  2'.). 
(1904)   A.    C.  pp.   201—204, 
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chap.  [V.  my  house,  or  is  any  other  way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pullitdown  ;  andforthis 
reason  only  a  small  fine  was  set  upon  the  defendant  in  an 
indictment  for  a  riot  in  pulling  down  sonic  part  of  the 
house,  it  being  a  nuisance  to  his  lights,  and  the  right 
found  for  him  in  an  action  for  stopping  his  lights"  (m). 
The  right  to  abate  an  obstruction  to  light  was  also  recog- 
nised by  Chief  Justice  Holt  (n);  for  he  said,  in  a  case  in 
which  the  action  would  not  lie,  that  the  plaint iif  might 
himself  abate  the  nuisance,  hut  he  also  added  that  while 
doing  it  the  plaintiff  must  stand  upon  1iJ*  >>icn  ground/ 


SUPPORT. 

Many  questions  of  difficulty  have  of  late  years  arisen 
relative  to  the  cases  in  which  a  party  who  has  sustained 
damage  from  the  removal  of  support  from  his  land  or 
buildings  is  in  a  position  to  sue  the  person  by  whom  the 
damage  has  been  caused  ;  and  in  this  respect  it  will  be 
found  that  the  principles  of  law  which  apply  in  the  case 
of  natural  rights  are  somewhat  different  from  those  which 
apply  in  the  case  of  easements  or  acquired  rights  to 
support. 

Righi  to  sue         With  reference  to  the  natural  right  to  support,  every 

1  '"     landowner  has  prima  facia  an  unqualified  right  to  support 
ance  « »1  natu-  ±  j  i  s  ±  r 

ral  rights  to  for  his  land  from  the  adjacent  and  subjacent  soil,  although 
it  may  be  the  property  of  another  person,  and  the  domi- 
nant owner  is  therefore  entitled  to  sue  him  if  he,  without 
justification,  removes  the  support  by  excavating  in  his  own 
soil  to  the  detriment  of  the  dominant  land  ;  and  this 
is  the  case,  although  the  operation  of  excavating  or  re- 
moving the  soil  has  not  been  conducted  negligently,  or 

(in)  Hex  v.  Bosewell,  2  Salk.      Holt,  498.     See  also   Lane  v. 
iv.'.  Capsey,  (1891)  3  Ch.  411;  61 

(n)  Arnold    v.    Jefferson,      L  J.,  Ch.  55  ;  65  L.  T.  375. 
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in  a  manner  contrary  to  the  custom  of  the  country  where    (hap.  TV. 
the  land  is  situated  (o).  Sect"  2' 


The  natural    and    unqualified   right  to    support,  how-  Effect  of 

ing 
ings. 


ever,  to  which  all  landowners  are  entitled  is  a  right,  as  ^nd" 
already  pointed  out,  not  to  any  particular  means  of 
support,  but  merely  that  the  use  and  enjoyment  of  the 
dominant  estate  in  its  natural  condition  shall  not  be 
abridged  by  any  act  of  the  servient  owner  in  his  own 
soil,  and  the  existence  of  this  right  cannot  operate  as  a 
restriction  upon  the  servient  owner  to  prevent  him  exca- 
vating so  long  as  the  dominant  tenement  is  not  disturbed. 
On  the  other  hand,  the  natural  right  cannot  be  increased 
by  the  dominant  owner,  as,  for  instance,  by  placing  an 
artificial  weight  on  the  land  by  the  erection  of  buildings, 
for  no  man  can  by  his  own  act  impose  a  new  burden 
on  his  neighbour,  and  therefore  if  buildings  are  erected 
the  servient  owner  cannot  be  held  responsible  at  law,  if 
he,  by  excavating,  as  he  lawfully  might  had  the  buildings 
not  been  there,  causes  the  buildings  to  fall  :  thus,  it  was 
said  by  Lord  Tenterden,  C.  J.,  in  Wyatt  v.  Harrison  (p), 
that  it  may  be  true  that  if  my  land  adjoins  that  of 
another  man,  and  I  have  not  by  building  increased  the 
weight  upon  my  soil,  and  my  neighbour  digs  in  his  land 
so  as  to  occasion  mine  to  fall  in,  he  may  be  liable  to  an 
action  ;  but  if  I  have  laid  an  additional  weight  upon  my 
land,  it  does  not  follow  that  he  is  to  be  deprived  of  the 
right  of  digging  his  own  ground  because  mine  will  then 
become  incapable  of  supporting  the  artificial  weight  which 
I  have  laid  upon  it.  It  is  true  that  a  doubt  has  been 
expressed  whether  the  natural  right  to  support  from  sub- 
jacent soil  does  not  extend  to  buildings  erected  on  the 
surface  of  the  ground  (?)  ;  but  this  idea  is  not  sufficiently 
supported  by  authority  to  be  considered  law,  and  is  incon- 

(o)  Humphries  v.   Brogden,  (p)  3  B.  &  Ad.  871  ;  1  L.  J., 

12  Q.  B.  737  ;  20  L.  J.,  Q.  B.  N.  S.,  K.  B.  237. 
10  ;  Brown  v.  Robins,  4  H.  &  (q)  Rogers  v.  Taylor,  2  H.  & 

N.  1SG  ;  28  L.  J.,  Exch.  250.  N.  828  ;  27  L.  J.,  Exeh.  173. 


508  DISTURBANCE    OF    EASEMENTS. 

Chap.  IV.    sistent  with  the  above-mentioned  principle  that  no  man 

" can  by  his  own  act  impose  anew  burden  on  his  neighbour. 

Though,  however,  the  erection  of  bouses  on  land  cannot 
saddle  the  servient  owner  with  a  greater  obligation  not  to 
remove  supporting  soil  than  that  to  which  he  was  subject 
before  they  were  built,  yet  the  servient  owner  is  not,  by 
the  fact  of  newly  erected  buildings  increasing  the  weight 
on  his  soil,  relieved  from  any  part  of  bis  former  obligation; 
and  if  the  land  of  the  dominant  owner  sinks,  by  reason  of 
excavation  in  the  servient  tenement,  not  in  consequence  of 
the  additional  weight  imposed  on  the  surface,  but  Justus 
it  would  have  sunk  had  no  houses  been  erected,  the 
servient  owner  will  be  held  liable,  not  only  for  the  damage 
to  the  land,  but  also  for  the  consequential  damage  caused 
to  the  newly  erected  houses  (/•).  On  this  principle  it  was 
held,  that  a  person  who  had  bought  land  for  the  purpose 
of  erecting  houses  on  it  was  entitled  to  an  injunction  to 
restrain  his  vendor  from  excavating  minerals  near  the 
land,  as  it  was  shown  that  such  excavation  would  have 
caused  the  land  to  sink  even  if  no  buildings  had  been 
erected  (s). 

Right  to  With  reference  to  buildings,  the  owner  has  not  prima 

SBefordis-  jacie  anv  rj„]>t  to  support  either  from  the  subjacent  or 
support  to  adjacent  soil  or  from  adjoining  buildings,  and  the  owner 
s"  of  buildings  is  therefore  not  in  a,  position  to  sue  for 
damage  sustained  in  consequence  of  the  removal  of  sup- 
port, unless  lie  can  prove  that  he  has  acquired  a  right 
that  the  injured  building  should  be  supported.  If  the 
dominant  owner  has  acquired  and  can  prove  the  exist- 
ence of  such  a  right,  his  position  is  very  similar  to  that 
of  the  owner  of  a  natural  right  to  support,  and  he  can 
sue  the  servient  owner  for  any  unjustifiable  disturbance 

(r)  Brown  v.   Eobins,  1    II.  L.  R.,  1  C.  P.  564 ;  35  L.  J., 

&  X.  ISC;  28  L.J.,  Exch.250.  C.  P.  276. 
Stroyan  v.  Knowle$,Q  II.  tS  X.  (s)    Siddons     v.     Short,    2 

454;    30    L.   J.,    Exch.    L02.  ('.  P.  D.  o7lj  ;    16  L.  J.,  C.  P. 

But  see  Smith  v.  Thackerah,  795;  37  L.  T.  230. 
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of  his  right.     That  disturbance  of  the  right  to  support    Chap.  IV. 

may  be  justified  in  certain  cases  there  can  be  no  doubt, ^  _  ~ 

though  cases  of  the  kind  are  probably  rare.  In  the  case 
of  Murchie  v.  Black  (t),  the  action  was  brought  to  recover 
compensation  for  damage  alleged  to  have  been  sustained 
by  reason  of  the  defendant  having  caused  the  plaintiff's 
house  to  fall  by  removing  lateral  support,  and  it  appeared 
that  the  plaintiff's  bouse  and  the  defendant's  land  had 
been  purchased  from  the  same  vendor,  at  the  same  time, 
and  by  the  conditions  of  sale  the  defendant  was  required 
to  build  on  bis  land  in  a  particular  manner;  it  was  shown 
that  it  was  through  the  excavation  which  was  necessary 
for  building  in  the  manner  prescribed  that  the  support 
was  removed  from  the  plaintiff's  house,  which  afterwards 
fell  down  ;  it  was  therefore  said  that  the  vendor  sold  the 
land  to  the  defendant  under  a  contract  by  which  it  was 
obligatory  on  him  to  do  that  which  brought  down  the 
plaintiff's  house,  and  consequently  that  the  stipulation  in 
the  contract  justified  the  defendant  in  doing  that  which 
Avould  otherwise  have  formed  a  cause  of  action. 

It  was  pointed  out  above  that  if  a  person  entitled  to  Effect  of  in- 
support  for  laud  by  natural  right  erects  buildings,  and  "|£fht  of 1C 
on  the  owner  of  neighbouring  land  digging  sustains  damage  buildings, 
from   removal  of  support,    which   would   not  have  been 
received  had  he  not  imposed  the  artificial  weight  on  the 
land,  the  neighbour  is  not  liable  for  the  damage ;  so  also 
if  a  right  to  support  for  a  building  of  a  particular  weight 
has  been  acquired  as  an  easement,  the  servient  owner  is 
not  responsible  for  damage  occasioned  to  that  building 
when  he  excavates  in  his    own    land,   and   removes  the 
accustomed  support,  if  the  dominant  owner  has  increased 
the  weight  of  his  building  by  adding  new  erections,  and 
if  it  was  in  consequence  of  the  increase  of  weight  that  the 
damage  occurred  (u).     If,  however,  the  dominant  owner 

(t)  19  C.  B.,  N.  S.  190  ;  34     C.  B.,  N.  S.  190  ;  34  L.  J., 
L.  J.,  C.  P.  337.  C.  P.  337. 

(it)  Murchie  v.    Black,    19 
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Chap.  IV.  lias  increased  the  weight  of  his  buildings,  and  the  excava- 
Sect-  -■  tion  by  the  servient  owner  is  of  such  a  character  that  the 
house  would  have  fallen  in  any  event,  even  though  the 
weight  had  not  been  increased,  it  does  not  seem  to  be 
clear  whether  the  dominant  owner  has  a  cause  of  action 
or  not.  From  the  principle  of  law  in  the  case  of  natural 
rights  to  support  above  mentioned,  it  would  seem  that  the 
law  would  hold  the  servient  owner  responsible  for  the 
damage.  There  is,  however,  no  direct  authority  in  sup- 
port of  this  principle  ;  but,  on  the  contrary,  in  the  case  of 
Murchie  v.  Black,  Willes,  J.,  is  reported  to  have  said  : 
"Assuming  the  plaintiff  to  have  had  the  right  to  the 
support  of  the  adjoining  land,  I  think  he  lost  it  by  what 
my  Lord  has  adverted  to  "  (that  is,  by  the  fact  of  his 
having  added  to  his  house  and  increased  the  weight  on 
the  servient  tenement).  "  This  is  not  like  the  case  of 
ancient  lights, 'but  an  additional  weight  placed  upon  an 
old  wall,  and  thereby  the  entire  building  must  be  treated 
as  one  weight ;  just  as  if  a  carpenter  were  to  make  a  table 
capable  of  sustaining  one  hundredweight,  and  a  person 
were  to  put  half  a  ton  upon  it,  and  the  table  were  to  break 
in  consequence  of  the  increased  pressure,  could  any  com- 
plaint be  made  against  the  carpenter?" 

Right  of  It  may  be  taken,  then,  as  settled  law,  that  an  owner  of 

action  against  j^uiXdings    cannot    maintain    any    action  for   removal    of 

a  wrong-doer  *=>  J 

for  removing   support  against  the  owner  of  the  adjacent  or  subjacent 

soil,  until  he   has  acquired   a  right  to    support  for  his 

buildings.    This,  however,  is  not  the  case  if  a  wrong-doer 

— a  person  who  has  no  right  in  the  soil — interferes  with 

it,  and  by  removing  the  support  causes  the  buildings  to 

fall :  for,  in  such  case,  an  action  will  lie  against  him  at 

the   suit   of  the   owner  of  the  damaged  buildings,  even 

though  the  latter  has  not  acquired  any  right  to  support. 

This  was  determined  in  two  cases,   in  which  there  is  no 

reason  to  suppose    that    the    persons  who  removed  the 

support  were  actually  wrong-doers,  but  the  form  of  the 
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pleadings  was  such  that  for  the  purposes  of  the  actions  Chap.  IV. 
the  Court  of  Exchequer  was  of  opinion  that  they  must  _  ict'  ' 
be  taken  to  have  been  wrong-doers  (r).  In  Jeffries  v. 
Williams,  the  earliest  of  these  cases,  the  declaration 
alleged  that  the  houses  injured  belonged  to  the  plaintiffs, 
and  that  the  defendant  so  wrongfully,  carelessly,  negli- 
gently and  improperly,  and  without  leaving  any  proper 
or  sufficient  support  in  that  behalf,  worked  certain  mines 
under  ground  near  and  contiguous  to,  and  under  the 
premises,  that  the  houses  were  injured.  The  Court 
thought  that  the  declaration  was  sufficient.  It  had  been 
objected  that  the  declaration  contained  no  allegation  that 
the  plaintiffs  had  any  right  to  have  the  premises  supported 
by  the  soil  under  which  the  defendant  got  the  minerals  ; 
but  the  Court  said  that  if  it  had  appeared  in  the  declara- 
tion that  the  soil  in  which  the  mines  were  was  the 
defendant's,  or  that  the  defendant  had  the  right  to  get 
the  minerals,  the  objection  would  have  been  fatal,  because, 
arguing  against  a  person  having  the  right  to  the  adjoining 
soil,  it  would  be  necessary  for  the  plaintiff  to  show  a  title 
to  the  support  of  the  soil ;  but  if  the  defendant  is  not 
stated  in  the  declaration  to  have  airy  such  right,  and  is 
therefore  prima  facie  a  wrong-doer,  the  declaration  would 
be  sufficient.  If,  it  was  continued,  a  house  is  de  facto 
supported  by  the  soil  of  a  neighbour,  that  appeared  to 
the  Court  to  be  a  sufficient  title  against  any  one  but  that 
neighbour,  or  one  claiming  under  him  ;  just  as  a  person 
who  had  propped  a  house  up  by  a  shore  resting  on  his 
neighbour's  ground  would  have  a  right  of  action  against 
anyone  else  who,  by  removing  it,  caused  the  house  to 
fall,  though  he  would  not  have  such  a  right  against 
the  neighbour,  or  one  authorised  by  the  neighbour  to 
do  so,  if  he  were  to  take  it  away  and  cause  the  same 
damage. 


(v)  Jeffries  v.  Williams,  5      Bibby  v.    Carter,    I   H.   &  N. 
Exch.  792  ;  20  L.  J.,  Exch.  14.      153  ;'  28  L.  -I .,  Exch.  182. 
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Chap.  IV.        Until   the   decision    in   the    case  of  Bonomi   v.  Back- 

bect-  -•      house  (»•)  in  the  House  of  Lords,  the  time  when  a  cause 

a  cause  of  action    arises  if  support   is  destroyed  was  undecided, 

removal  (if       that  is,  whether  a  dominant  owner  can  sue  immediately 

supporl  is  removed,  or  whether  he  has  no  right  of  action 
accrues.  * 

till  he    has    sustained    damage    in    consequence    of   the 

servient  owner's  act.  it  will  he  seen  that  this  point  is 
not  one  of  such  difficulty  as  it  at  first  sight  appears,  if 
the  nature  of  the  right  to  support  is  borne  in  mind,  and 
if  the  character  of  the  action  which  is  brought  is  remem- 
bered. Previously  to  this  decision,  it  had  been  held  that 
if  the  support  to  land  or  houses  to  which  the  owner  is 
entitled  is  removed,  a  cause  of  action  arises  immediately 
on  such  removal,  although  no  damage  may  happen  to 
ensue,  on  the  ground  that  the  removal  of  the  support  is 
an  injury  to  a  right  (x).  This  decision,  however,  was 
overruled  in  Bonomi  v.  Backhouse  ;  Willes,  J.,  who 
delivered  the  judgment  of  the  Court  of  Exchequer 
Chamber,  observing  that  no  authority  is  cited  in  Nicklin 
v.  Williams  for  the  judgment  there  given,  and  that, 
although  that  judgment  is  distinct  upon  the  point,  it 
nevertheless  was  extra-judicial;  it  was  then  decided,  the 
decision  being  affirmed  in  the  House  of  Lords,  that  if 
the  means  of  support  to  which  an  owner  of  land  or 
buildings  is  entitled  is  removed,  a  cause  of  action  arises 
when  damage  is  actually  sustained,  and  not  immediately 
upon  the  removal  of  the  support.  The  question  in 
g  (  .  ,  Bonomi  v.  Backhouse  arose  with  reference  to  the  Statute 
JSacMouse.  of  Limitations;  for  the  defendant,  more  than  six  years 
before  the  commencement  of  the  action,  had  worked 
some  coal  mines,  but  no  actual  damage  had  occurred  till 
within  six  years  before  the  suit,  and  the  question  conse- 
quently arose  whether  the  statute  was  an  answer  to  the 

(w)  Bonomi   v.    Backhouse,  754. 

K  ,    B.   ,V    E.   646;  28   L.  .1.,  (x)  Nicklin  v.  Williams,  10 

Q.  B.  378:  9  H.  L.  C.  503;  Exch.  259;  23  L.  J.,Exch.335. 
34  L.  J.,  Q.  B.  181 ;  4  L.  T. 
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action — or,  in  other  words,  whether  the  cause  of  action  Chap.  IV. 
accrued  within  the  six  years  ?  On  account  of  the 
importance  of  this  case,  and  the  explanation  of  the 
nature  of  the  right  to  support  therein  contained,  the 
following  portions  of  the  judgment  of  the  Court  may  be 
quoted  with  advantage.  After  stating  the  question  in 
the  cause,  Willes,  J.,  continued  :  "  The  right  to  support 
of  land,  and  the  right  to  support  of  buildings,  stand  upon 
different  footings  as  to  the  mode  of  acquiring  them — the 
former  being  prima  facie  a  right  of  property  analo- 
gous to  the  flow  of  a  natural  river  or  of  air,'*  .  .  . 
"  whilst  the  latter  must  be  founded  upon  prescription  or 
grant,  express  or  implied  ;  but  the  character  of  the  rights 
when  acquired  is  in  each  case  the  same.  The  question 
in  this  case  depends  upon  what  is  the  character  of  the 
right,  viz.,  whether  the  support  must  be  afforded  by  the 
neighbouring  soil  itself,  or  such  a  portion  of  it  as  would 
be,  beyond  all  question,  sufficient  for  present  and  future 
support,  or  whether  it  is  competent  for  the  owner  to 
abstract  the  minerals  without  liability  to  an  action  unless 
and  until  actual  damage  is  thereby  caused  to  his  neigh- 
bour. The  most  ordinary  case  of  withdrawal  of  support 
is  in  town  property,  where  persons  buy  small  pieces  of 
land,  frequently  by  the  yard  or  foot,  and  occupy  the 
whole  of  it  with  buildings.  The}'  generally  excavate  for 
cellars,  and  in  all  cases  make  foundations  ;  and  in  lieu  of 
support,  given  to  their  neighbour's  land  by  the  natural 
soil,  substitute  a  wall.  AVe  are  not  aware  that  it  has  ever 
been  c  onsidered  that  the  mere  excavation  of  the  land  for 
this  purpose  gives  a  right  of  action  to  the  adjoining 
owner,  and  is  itself  an  unlawful  act,  although  it  is  certain 
that  if  damage  ensued  a  right  of  action  would  accrue. 
So,  also,  we  are  not  aware  that,  until  the  case  of  Nicklin 
v.  Williams,  it  had  ever  been  supposed  that  the  getting 
of  coals  or  minerals,  to  whatever  extent,  in  a  man's  own 
land,  was  an  unlawful  act;  although,  if  he  thereby  caused 
damage  to  his  neighbour,  he  was  undoubtedly  responsible 

E.  L  L 
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( 'hap.  IV.    for  it.       The  right  of  action  was  supposed  to  arise  from 


.Sect.  2 


the  damage,  not  from  the  act  of  the  adjoining  owner  in 
his  own  land.  The  law  favours  the  exercise  of  dominion 
by  every  one  upon  his  own  land,  and  his  using  it  for  the 
most  beneficial  purpose  to  himself."  After  remarking  that 
the  effect  of  the  defendant's  contention,  if  true,  would  be 
that  whenever  a  mine  was  worked  the  worker  would  at 
once  be  subjected  to  actions  by  all  the  surrounding 
owners — who,  indeed,  would  be  compelled  to  sue  in  self- 
defence  if  there  was  any  reasonable  ground  to  suppose 
that  the  working  would  in  time  produce  damage  to  their 
property,  and  that  in  many  cases  damages  would  be  given 
where  none  would  be  sustained,  while  they  would  in  other 
cases  be  withheld  where  they  ought  to  be  given — the  judg- 
ment continued  :  "  There  is  no  doubt  that  for  an  injury 
to  a  right  an  action  lies  ;  but  the  question  is,  What  is  the 
plaintiff's  right  ?  Is  it  that  his  land  should  remain  in  its 
natural  state,  unaffected  by  any  act  done  in  the  neigh- 
bouring land,  or  is  it  that  nothing  should  be  done  in  the 
neighbouring  land  from  which  a  jury  would  find  that 
damage  might  possibly  accrue  ?  There  is  no  doubt  that 
in  certain  cases  an  action  may  be  maintained  although 
there  is  no  actual  damage.  The  rule  laid  down  by 
Serjeant  Williams  in  note  (2)  to  Mellor  v.  Spateman  (ij) 
is,  that  whenever  an  act  injures  another's  right,  and 
would  be  evidence  in  future  in  favour  of  the  wrong- 
doer, an  action  may  be  maintained  for  an  invasion  of 
the  right,  without  proof  of  any  specific  damage.  This 
is  a  reasonable  and  sensible  rule ;  but  it  has  no  applica- 
tion to  the  present  case ;  for  the  act  of  the  defendant  in 
getting  the  coal  would  be  no  evidence  in  his  favour  as 
to  any  future  act ;  getting  the  coal  was  an  act  done  by 
him  in  his  own  soil  by  virtue  of  his  dominion  over  it.  If 
the  question  was  unaffected  by  decision,  we  cannot  but 
think  that  the  contention  on  the  part  of  the  plaintiffs  in 
error  is  correct.  That  on  behalf  of  the  defendant  is  that 
(y)  1  Wms.  Saund.  346  (b). 
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the  action   must  be  brought  within  six  years  after  the    Chap.  IV. 

excavation  is  made,   and  that  it  is  immaterial  whether J_J 

any  actual  damage  has  occurred  or  not."  ..."  On  the 
other  hand,  the  plaintiffs  in  error  rely  upon  the  ordinary 
rule  that  damnum  and  injuria  must  concur  to  confer  a 
right  of  action,  and  that,  although  only  one  action  could 
be  maintained  for  damage  in  respect  of  such  a  claim, 
nevertheless  it  would  be  essential  that  some  damage 
should  have  happened  before  a  defendant  was  made  liable 
for  an  act  done  on  his  own  land."  ..."  We  are  not 
insensible  to  the  consideration  that  the  holding  damage 
to  be  essential  to  the  cause  of  action  may  extend  the 
time  during  which  prisons  working  minerals  and  making 
excavations  may  be  made  responsible;  but  we  think  that 
the  right  which  a  man  lias  is  to  enjoy  his  own  land  in  the 
state  and  condition  in  which  nature  has  placed  it,  and 
also  to  use  it  in  such  a  manner  as  he  thinks  lit,  subject 
always  to  this, — that  if  his  mode  of  using  it  does  damage 
to  his  neighbour,  he  must  make  compensation.  Applying 
these  two  principles  to  the  present  case,  we  think  that  no 
cause  of  action  accrued  for  the  mere  excavation  by  the 
defendant  in  his  own  land,  so  long  as  it  caused  no  damage 
to  the  plaintiff ;  and  that  the  cause  of  action  did  accrue 
when  the  actual  damage  first  occurred."  The  judgment 
of  the  Court  of  Exchequer  Chamber  was  affirmed  in  the 
House  of  Lords,  Lord  Cranworth  remarking  that  it  had 
been  supposed  that  the  right  of  the  party  whose  land 
was  interfered  with  was  a  right  to  what  was  called  '"the 
pillars,"  or  the  support;  but  that  his  real  right  was  to 
the  ordinary  enjoyment  of  his  land,  and  till  that  was 
interfered  with,  he  had  no  cause  of  complaint. 

The  principle  established  by  the  above  decision  was,  rime  to  sue  if 
in  fact,  recognised  many  years  previously  in  the  case  of  ai' 
Roberts  v.  Reid  (.:),  and  it  was  then  even  carried  further  iui-r  ultimate 

(z)  16  East,  215.  See  also  FeUowes,  10  C.  B.,N.  S.  765  ; 
CUlon  v.  Boddington,  1  C.  &  30  L.  J,  C.  P.  305  ;  4  L.  T. 
P.    541,    and   Whitehouse    v.      177. 

l  l  2 
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Ohap.  IV.  than  in  the  case  of  Bonomi  v.  Backhouse.  The  action  in 
*-  ""  the  case  of  Roberts  v.  itY/J  was  brought  by  the  plaintiff 
against  certain  surveyors  of  highways,  for  excavating  in 
a  road  and  causing  a  wall  to  fall.  The  excavation  in  the 
road  was  made  in  the  month  of  May,  1810,  but  the  wall 
did  not  fall  till  the  31st  January,  1811,  and  it  was  there- 
fore objected  by  the  defendant  that  the  action,  which  was 
commenced  on  the  13th  April,  1811,  was  brought  too 
late,  as  it  was  enacted  by  a  certain  statute  under  which 
the  defendants  had  acted,  that  "if  any  action  shall  be 
commenced  against  any  persons  for  anything  done  or 
acted  in  pursuance  of  this  Act,  such  action  shall  be 
commenced  within  three  calendar  months  after  tJie  fact 
committed,  and  not  afterwards";  but  the  Court  held 
that  it  was  sufficient  that  the  action  was  commenced 
within  three  months  after  the  wall  fell,  for  that  was  the 
gravamen,  and  that  the  consequential  damage  was  the 
cause  of  action  in  the  case.  If,  it  was  added,  the  action 
had  been  for  trespass,  it  must  have  been  brought  within 
three  months  after  the  act  of  trespass  complained  of,  but 
being  an  action  on  the  case  for  the  consequential  damage, 
it  could  not  have  been  brought  till  the  specific  wrong  had 
been  suffered,  and  that  only  happened  within  three  months 
before  the  action  was  brought. 

Continued  As,  then,  it  may  now  be  taken  to  be  settled  law  that  a 

fresh  cause      cause  of  action  for  removal  of  support  arises,  not  when  the 
of  ad  supporting  substance  is  removed,  but  when  the  damage 

occurs,  further  questions  arise  whether  there  are  two  or 
more  causes  of  action  if  damage  goes  on  increasing,  though 
the  whole  be  caused  by  one  act  of  excavation,  or  whether 
there  is  only  one  cause  of  action  ;  and  if  there  is  only 
one  cause  of  action,  whether  damages  can  be  assessed  for 
future  injuries  anticipated,  but  which  have  not  occurred 
when  the  action  is  brought,  and  never  may  occur,  and 
what  is  to  be  done  subsequently  about  injuries  which  are 
not  anticipated,  but  which  actually  occur  after  an  action 
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has  been  brought  and  the  damages  awarded  have  been  Chap.  IV. 
paid.  Can  successive  actions  be  brought  for  continued  >  ec  .  -. 
damage  or  for  a  fresh  outbreak  of  damage  when  it  occurs, 
or  must  damages  be  assessed  once  for  all  for  damage  which 
lias  happened  as  well  as  for  prospective  injury'?  These 
questions  arose  in  the  case  of  Lamb  v.  Walker  (a),  in  which 
the  Court  was  divided  in  opinion.  The  majority  of  the 
Court  (Manisty  and  Mellor,  JJ.)  decided  that  only  one 
action  could  be  brought,  as  all  the  damage  resulted  from 
one  act,  and  that,  therefore,  prospective  damages  must  be 
claimed  and  assessed  once  for  all ;  while  Cockburn,  C.  J., 
thought  that  each  occurrence  of  fresh  damage  was  a  fresh 
cause  of  action  which  would  support  a  fresh  action,  and 
that,  therefore,  prospective  damages  could  not  be  recovered 
in  anticipation  of  future  injury.  The  case  of  Lamb  v. 
Walker  left  the  law  in  a  state  of  considerable  uncertainty, 
but  more  recently  the  case  of  Mitchell  v.  Darlcy  Main 
Colliery  Company  (b)  arose,  which  was  taken  to  the  House 
of  Lords ;  and  although  Lord  Blackburn  differed  from 
the  other  lords,  the  law  must  be  taken  now  as  settled, 
that  on  each  occurrence  of  fresh  damage  from  removal  of 
support  a  fresh  cause  of  action  accrues  and  a  fresh  action 
will  lie,  and  that  neither  the  risk  of  future  damage  nor 
depreciation  of  the  selling  value  of  the  surface  in  conse- 
quence of  such  risk  can  be  taken  into  account  in  assessing 
damages  in  such  action  (bb). 

A  further  question  arises  whether  a  mine-owner  is  liable  Excavation 
for  damage  from  subsidence  of  the  adjoining  land,  such  dahi^mme- 
subsidence,  though  occurring  during  his  ownership,  being  owner ;  con- 
caused  by  excavation   made  by  a  preceding   owner  who  damage. 
either  has  died  or  who  has  parted  with  possession  of  the 
mines  to  him.     It  has  been  contended  that  the  destruction 

(a)  3   Q.   B.   D.    389;    47  (66)  Tunnicliffe     v. 

L  J.,  Q.  B.  451  :  38  L.  T.  643.       Leigh       Colliery       Company, 

(b)  11   App.   Cas.    L27  :  55      (1908)  A.  C.  27;  77  L.  J.,  C'h. 
L.  J.,  Q.  B.  529  ;  04  L.  T.  882.       102  ;  98  L  T.  I. 
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Chap.   IV. 
Sect.  2. 


of  support  is  a  continuing  nuisance  for  which  the  mine- 
owner  is  liable,  as  he  might  have  put  the  surface  in  a 
safe  condition  by  means  of  artificial  props,  but  it  was 
held  that  it  is  not  so,  and  that  no  liability  attaches  to  the 
successor  of  the  person  who  made  the  excavation,  though 
he  himself  might  have  been  liable  (c). 


Lands  ami 
Railways 

Acts—right 
to  sup  for 
distui  I 
of  support. 


It  was  remarked  in  a  former  part  of  this  work  that  rail- 
way and  other  companies  which  purchase  land  without  the 
subjacent  mines  under  the  peculiar  powers  conferred  by 
the  Lands  and  Railways  Clauses  Consolidation  Acts,  or 
under  other  Acts  of  a  similar  character,  as  the  Waterworks 
Clauses  Act,  1847,  are  not  in  the  position  of  ordinary 
purchasers  of  land,  and  do  not  acquire  that  right  to 
support  for  the  surface  of  land  from  the  subjacent 
minerals  to  which  ordinary  purchasers  become  entitled 
by  implied  grant  or  by  natural  right  (d).  In  consequence 
of  this,  railway  companies  which,  after  proper  notice  from 
the  mine-owner  according  to  the  terms  of  the  Act,  refuse 
to  purchase  the  mines,  are  incapable  of  suing  lor  injury 
to  their  lines  if  the  subjacent  minerals  are  subsequently 
excavated  in  the  usual  and  proper  manner,  and  sub- 
sidence is  produced  by  the  removal  of  the  support.  It 
is  obvious  that  as  this  is  the  effect  of  statute,  that  result 
is  produced  only  when  the  purchase  is  made  under  the 
above-mentioned  Acts,  and  Acts  of  a  precisely  similar 
character,  and  that  in  cases  of  purchase  under  special 
Acts  of  Parliament,  the  right  to  support  and  to  sue  for 
disturbance  depends  entirely  upon  the  form  of  words 
employed  in  the  Act  under  which  the  land  is  taken.  The 
reason  for  the  peculiar  effect  of  the  Lands  and  Railways 
Clauses  Acts  above  mentioned  was  explained  when  the 
subject  was   previously  noticed,  and  the  cases  in  which 


(c)  Greenwell  v.  L<nc  Beech- 
burn  '  'oid  <  'ompany,  I  L897)  2 
Q.  B.  L65;  (Hi  L.  J.,  Q.  B.  643 ; 
76L.T.  759.    Hall  v.  Duke  of 


Norfolk,  (1900   2Ch.493;  69 
L.  J.,  Ch.  57]  ;   82  L.  T.  836. 

(d)  Ante,  Chap.,  II.  p.  319. 
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this  principle   of  law  was  determined  were  given;  but  it    Chap.  ]\. 
may  be  remarked  here  that  in  the  case  of  the  London  and  — ! — ! — 


North-Western  Railway  Company  v.  Ackroyd(e),  it  was 
determined  that  the  above-mentioned  effect  of  the  Acts  is 
not  confined  solely  to  cases  of  purchase  of  land,  but  that 
it  extends  also  to  the  making  of  a  tunnel  under  land, 
when  no  land  is  actually  purchased  but  a  mere  right  of 
boring  through  the  soil  and  running  trains  under  the 
ground  is  acquired. 

It  is  unnecessary  to  enter  at  any  length  into  the 
consideration  of  those  cases  which  have  arisen  under 
private  and  special  Acts  of  Parliament,  for  the  con- 
struction put  upon  such  Acts  can  only  apply  to  them 
and  any  others  which  may  chance  to  contain  the  same 
form  of  words  ;  the  principles  enunciated  in  those  cases 
cannot,  therefore,  be  of  value  as  being  capable  of  general 
application  (/). 

WATER. 

The  wrongs  that  can  be  committed  against  persons  who  Disturbance 
possess  water  rights,  consist  of  diversion  of  the  water  of  rights. 
streams  before  it  reaches  the  land  of  the  dominant  owner; 
obstruction  or  penning  back  of  the  water  of  streams  so  as 
to  flood  the  land  past  which  the  water  has  flowed  or  to 
lessen  the  current  of  the  stream  ;  disturbance  of  the  steady 
flow  and  regular  current  of  water  ;  disturbance  of  the  right 

(e)  31  L.  J.,  Ch.  588  ;    6  19 ;  36  L.   J.,   Ch.   380 ;   16 

L.  T.  124.  L.  T.  260.   Metropolitan  Board 

(/)  See  Regina  v.  Aire  and  of  Works  v.  Metropolitan  Rail- 

Colder   Navigation   Company,  ivay  Company,  L.  R.,  3  C  P. 

30  L.  J.,  Q.  B.  337.  Stourbridge  612  ;  37  L.  J.,  C.  P.  281 ;  19 

Canal   Company    v.   Earl   of  L.  T.  10  ;  L.  R.,  4  C.  P.  192  ; 

Ducfle*/,  3  E.&E.  409;  SOL. J.,  38  L.  J.,  C.  P.  172;  19  L.  T. 

Q.  B.  108 ;  3  L.  T.  449.  Dudley  744.        Consett     Waterworks 

Canal  Company  v.  Grazebrook,  Company       v.      Ritson,      22 

1  B.  &  Ad.  59  ;  8  L.  J.,  K.  B.  Q.  B.  D.  318  :    22  Q.  B.  D. 

361.     Midland  Railway  Com-  702  ;  60  L.  T.  360. 
pany  v.  ( liecldey,  L.  R.,  4  Eq. 
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Chap.  IV.    to  take  water,  whether  of  a  stream  or  of  a  pool  or  well 
Sect-  2-      for  use  or  consumption  ;   and,  lastly,  pollution  of  water, 
whether  flowing  or  standing,  and  whether  above  or  under 
ground. 


Dam:; 

when  neces- 
sary fco 
support  an 
acl  ion  for 
oli-i  ructing 
or  diverting 
a  stream. 


Some  doubt  has  existed  whether  an  action  will  lie  for 
diversion  or  obstruction  of  the  water  of  a  natural  stream 
at  the  suit  of  a  riparian  owner,  who  has  not  applied  the 
water  to  any  purpose  of  utility,  and  who  consequently 
cannot  prove  any  actual  damage  from  such  diversion  or 
obstruction.  This  subject  has  been  already  noticed  at  the 
commencement  of  this  chapter,  when  it  was  pointed  out  that 
no  action  on  the  case  will  lie  unless  damage  has  been  sus- 
tained, and  that  all  or  nearly  all  actions  for  disturbance  of 
easements  and  natural  rights  are  necessarily  actions  on  the 
case,  and  therefore  require  evidence  of  damage  ;  but  it  was 
also  shown  that  if  the  disturbance  is  an  injury  to  the 
right,  that  alone  is  sufficient  damage  to  support  the  action. 
Acts  which  cause  diversion  or  obstruction  of  the  water  of 
streams  are  generally  committed  not  upon  the  soil  of  the 
dominant  owner,  so  as  to  constitute  a  trespass,  but  upon 
other  soil  higher  up  or  lower  down  the  stream  than  his 
land  ;  and  if  the  wrongful  act  were  actually  committed 
upon  his  soil,  it  is  probable  that  the  dominant  owner 
would  sue,  not  for  the  injury  to  his  easement  or  natural 
light,  but  for  the  trespass  on  his  land.  In  the  case  of 
injury  by  pollution  of  the  water  of  a  stream,  it  is  ques- 
tionable whether  an  action  will  not  lie  immediately  the 
pollution  can  be  detected,  although  no  actual  injury  is 
caused,  for  the  very  fact  of  sending  filthy  matter  with 
water  on  to  the  land  of  another  person  is  a  trespass  on 
his  land  as  much  as  if  heaps  of  cinders  were  thrown  into 
his  garden  ;  and  this  seems  to  have  been  the  opinion  of 
Sir  J.  Ilomilly,  M.  I!.,  in  the  case  of  Goldsmid  v.  Tun- 
bridge  Wells  Improvement  Commissioners  (g).     In  the  case 


(g)  L.  R.,  1  Eq.  p.  1G9  ;  35  L.  J.,  Ch.  p.  93  ;  13  L.  T.  p.  353. 
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>f  rights  to  support,  it  is  true   that  no  action  will  lie  for    Chap.  IV. 
[isturbance  till  actual  damage  has   arisen,  hut  then   the 


of 

di 

nature  of  that  right  must  be  borne  in  mind  ;  it  must  be 
remembered  that  the  right  is  not  a  right  to  any  particular 
means  of  support,  but  that  the  enjoyment  of  land  shall 
not  be  disturbed  by  the  removal  of  support,  also  that  the 
servient  owner  does  no  unlawful  act  by  digging  in  his  own 
soil  as  long  as  he  causes  no  injury  to  his  neighbour,  and 
that  he  can  acquire  no  fresh  right  against  his  neighbour 
by  so  digging,  nor  in  any  way  abridge  his  neighbour's 
rights.  In  the  case  of  diversion  or  obstruction  of  the 
water  of  streams,  however,  there  is  this  difference  :  if  the 
stream  is  natural,  riparian  owners  have  a  natural  light 
that  the  water  shall  be  suffered  to  flow  continuously  with- 
out diminution  or  alteration,  and  any  act  of  obstruction 
or  diversion,  though  committed  off  the  riparian  owner's 
land,  would,  in  process  of  time,  if  unopposed,  establish 
an  adverse  easement  against  him,  and  his  natural  right 
would  be  curtailed ;  and  similarly,  if  the  stream  is  arti- 
ficial, acts  of  obstruction  or  diversion  of  the  water  would, 
if  suffered  to  continue,  form  evidence  in  opposition  to 
any  easement  which  a  riparian  owner  may  have  acquired, 
and  thus  a  direct  injury  would  be  inrlicted  upon  him. 
Notwithstanding,  therefore,  the  older  authorities,  in  which 
a  contrary  opinion  appears  to  have  prevailed,  it  seems  now 
to  be  established  that  an  action  will  lie  at  the  suit  of  a 
riparian  proprietor  for  diversion  or  obstruction  of  the  water 
of  a  natural  stream,  even  though  he  has  not  been  in  the 
habit  of  using  the  water,  and  has  sustained  no  actual 
damage,  because  such  diversion  or  obstruction  is  an  injury 
to  his  right  (/<). 

(h)  Sampson    v.    Hoddinott,  Morris,  L.  17.,  1  II.  L.  Sc.  47  ; 

1  C.  B.,  N.  S.p.  611  ;  26  L.  J.,  14  L.  T.  835.     The  contrary 

C.  P.p.  150.    Crossley ^  Sons,  doctrine  was  held  in  \\  rightv. 

Limited  v.  Lightowler,  L.  R.,  Howard,  1  Sim.  &  St.  190  ;  1 

3  Eq.  p.  296:  L.  R,  2  Ch.  L.  J.,  Ch.  94.     Mason  v.  Hill, 

p.  483;  36  L.  .1.,  Ch.  p.  589;  3  B.  &  Ad.  304  ;  I  L.J.,N.S., 

16  L.  T.  p.   440.     Bklictt  v.  K.  13.  107.     Williams  v.  Mor- 
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diverti  d 
a  si  ream 
returned 


from 


LY.  Diversion  of  a  stream  cannot  in  general  have  any  in- 
jurious effect  against  a  riparian  owner  whose  land  is 
situated  lower  down  the  stream  than  the  point  of  diver- 
sion if  tlic  wuter  is  reconducted  to  the  stream  before  it 
reaches  his  land,  and  if  the  quantity  of  water  is  not 
sensibly  diminished  ;  under  such  circumstances,  therefore, 
no  action  or  suit  can  be  maintained  by  the  riparian  owner 
for  the  diversion  (i).  In  Embrey  v.  Owen  (./'),  it  was 
held  that  no  action  can  be  maintained  by  a  riparian  pro- 
prietor for  diversion  of  water  for  the  purpose  of  irrigating 
land  if  the  water  is  returned  to  the  stream  before  reaching 
the  plaintiff's  land  with  no  other  diminution  in  quantity 
than  that  necessarily  caused  by  absorption  by  the  soil, 
provided  the  amount  consumed  is  not  unreasonable  and  in 
exc<  ^s  of  the  natural  right  of  every  riparian  owner  to  use 
the  water  as  it  flows  past  his  estate.  On  the  same  prin- 
ciple, no  action  will  lie  at  the  suit  of  a  riparian  proprietor, 
even  against  a  wrongdoer  who  has  no  title  to  use  the 
water,  if  he  takes  it,  but  returns  it  to  the  stream  before 
it  reaches  the  riparian  owner's  land,  and  he  sustains 
no  injury  (k).  If,  however,  a  right  to  a  watercourse  is 
granted  by  deed,  and  the  channel  of  the  stream  through 
the  grantor's  land  is  specified  in  the  deed,  the  grantor 
may  not  alter  the  course  of  the  stream  in  his  own  land, 


land,  2  IS.  A  C.  910;  2  L.  J., 
K.  11.  191.  In  Elwell  v. 
( 'rowther  (31  L.  J.,  ( !h.  <  63  ; 
6  L.  T.  596),  the  I  lourt  of 
Chancery  restrained  the  work- 
ing of  a  mine  under  a  stream 
in  such  a  maimer  as  to  inter- 
fere with  the  supply  of  water 
to  a  mill,  although  no  damage 
had  at  the  time  resulted  from 
the  -inking  of  the  ground. 

!  i  I  Elmhirsi  v.  Spencer,  2 
Mac.  &  Gr.  45.  See,  however, 
Pirie  and  Sons,  Limited  v. 
Earl  of  Kintore  ((1906)  A.  C. 
4  7s  ;  75   L.  .1.,  1'.  C.  96),  in 


which  the  diversion  of  the 
water  of  a  stream  causing  a 
part  of  the  bed  to  become  dry 
and  so  preventing  salmon 
ascending  to  a  fishery,  was 
held  to  give  a  cause  of  action 
though  the  water  was  returned 
to  the  stream. 

(j)  6  Kxch.  353;  20  L.  J., 
Exc-h.  212. 

(/,•)  Kensil  v.  Great  Eastern 
Railway  Company,  23  Ch.  D. 
566;  52  L  .1.,  Ch.  COS;  48 
L.T.  784:  27  Ch.  D.  122;  54 
L.  .1.,  Ch.  19;  51  L.  T.  862. 
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even  though  the  water  is  returned  to  its  original  course  Chap.  !V. 
before  it  reaches  the  land  of  the  grantee,  and  though  the  ' 

grantee  sustains  no  damage  from  the  alteration  (I). 


It  has  been  shown  (m)  that  it  is  not  in  the  nature  of  an  Ob] 
easement  that  an  obligation  should  be  cast  on  the  servient  t-r 
owner  to  do  something,  but  that  an  easement  merely  obstruction, 
obliges  bim  not  to  do  something  on  his  own  land,  or  to 
permit  something  to  be  done  there  by  another  person  ; 
nevertheless,  an  obligation  may  be  lawfully  cast  upon  a  land- 
owner by  covenant,  rendering  it  compulsory  for  him  to  do 
something  for  the  advantage  of  another  person,  as  that  he 
shall  repair  fences  or  mend  a  road,  but  such  an  obligation 
is  not  an  easement.  Among  other  things,  an  obligation 
may  be  cast  upon  a  person,  through  whose  land  a  stream 
runs,  that  he  shall  cleanse  the  course  and  keep  it  free 
from  obstruction  for  the  benefit  of  a  lower  riparian 
owner ;  and  if  such  an  obligation  exists  he  is  generally 
responsible  for  injury  caused  by  every  obstruction,  how- 
ever it  may  have  been  produced,  and  even  though  he 
removed  the  obstacle  as  soon  as  he  became  aware  of  the 
obstruction  (n ). 

In  an  old  case  (o)  it  was  held,  that  an  action  for  obstruc-  Obstruction 
tion  of  a  natural  stream  would  lie  at  the  suit  of  a  riparian  ,)OSSeSsion  of 

owner,   although   the   act  bv  which  the  obstruction   was  a  person  who 

.  sues, 

caused  was  committed  before  he  became  possessed  of  his 

estate.     This  was  decided  on  the  ground  that  it  is  not 

material  when  the  nuisance  was  erected,  for  he  that  is  hurt 

by  it  shall  have  an  action.      The  case,  however,  might  have 

been  decided  on  another  ground — namely,  that  a  natural 

right  appurtenant  to  the  land  was  injured,  and  that  the 

(I)  Xortliam    v.   Hurley,    1  (n)  Bell    v.    Twentyman,    I 

E.  &  B.  665;  22  L.  J.,  Q.  B.  Q.  B.   766;    10  L  J.,  Q.  B. 

L83.     Whitehead  v.  Parkes,  2  278. 

II.  &  X.  870;   27  L.  J.,  Kxch.  (o)  Westbourne  v.  Mordant, 

169.  Cro.  Eliz.  191. 
)  Ante,  p.  22. 
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action  would  lie  at  the  suit  of  any  owner  of  the  land  and, 
consequently,  of  that  right,  for  the  continuance  of  the 
obstruction,  at  any  time  until  an  adverse  right  to  obstruct 
the  water  had  been  acquired  by  prescription. 

Eight  of  As  a  general  rule  an  action  will  lie  against  a  person  who 

continiiing  continues  a  nuisance  as  well  as  against  one  who  creates 
theobstruc-  it,  provided  he  has  power  to  prevent  its  continuance.  In 
stream.'  tne  case  °f  Saxby  v.  Manchester,  Sheffield  and  Lincoln- 

shire Railioay  Company  (p),  it  was  held,  however,  that 
under  the  circumstances  of  the  case  the  action  would 
not  lie  against  the  defendants  for  continuing  a  nuisance 
consisting  of  a  weir  erected  in  a  stream,  the  soil  of  which 
belonged  to  the  defendants,  the  water  being  obstructed 
by  the  weir  from  flowing  to  the  plaintiff's  print-works. 
The  evidence  showed  that  the  soil  of  the  stream  belonged 
to  the  defendants,  and  that  the  weir  was  built  before  they 
became  possessed  of  it ;  that  they  did  not  desire  its  con- 
tinuance, but  refused  to  remove  it,  although  they  gave 
permission  to  the  plaintiff  to  remove  it  if  he  pleased.  It 
was  argued  that  the  railway  company  were  responsible  for 
continuing  the  obstruction,  but  it  was  decided  otherwise, 
for  that  the  act  complained  of  was  not  an  act  done  by  the 
defendants  or  by  any  one  authorised  by  them,  nor  was  it 
an  act  done  for  their  benefit  or  adopted  by  them.  It  was 
also  said  that  they  were  not  bound  to  risk  the  consequences 
of  removing  the  weir,  which  might  be  serious,  as  they 
might  get  involved  in  a  conflict  with  persons  who  erected 
it,  and  the  plaintiff  could  not  shift  the  responsibility  on  to 
the  defendants,  as  they,  the  defendants  having  assented, 
might  have  removed  the  weir  themselves. 

Righl  to  abate      As  the   law  will   sanction   the   removal   of  a  building 

Btoetms?011  °f  which  wrongfully  obstructs  light,  so  it  will  permit  a  person 

who  is  injured  by  the  obstruction  of  a  watercourse  to  enter 

his  neighbour's  land  and  remove  the  obstruction.     It  is 


(p)  L.  R.,  1  C.  P.  198;  38  L.  J.,C.P.  153;  19  L.  T.  640. 
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not,  however,  desirable  that  this  remedy  should  be  adopted  <  lhap.  I  V. 
for  the  reasons  given  when  the  right  to  abate  obstructions  >"r1 
to  light  were  considered,  and  the  law  does  not  favour  this 
mode  of  obtaining  redress  for  private  injuries.  Neverthe- 
less, though  this  remedy  may  be  pursued,  Lord  Holt  says 
that  an  obstruction  in  a  river  may  not  be  abated  until  it 
has  actually  become  a  nuisance,  and  that  a  riparian  owner 
is  not  justified  in  entering  his  neighbour's  land  and 
removing  an  obstruction  in  a  stream  merely  because  he 
anticipates  injury  which,  in  fact,  may  never  occur  (</). 

Disturbance  of  the  steady  flow  and  regular  current  of  Disturbance 
the  water  of  a  natural  stream  is  an  injury  for  which  a  fl^1^630  y 
riparian  owner  may  sue,  although  the  quantity  of  water  stream, 
is  not  diminished,  for  his  natural  right  is  that  the  water 
shall  be  suffered  to  flow  in  its  usual  and  accustomed 
manner,  and  in  its  ordinary  course.  A  declaration,  there- 
fore, which  charged  a  defendant  with  damming  up  and 
diverting  the  water  of  a  stream  and  preventing  it  from 
running  in  its  accustomed  channel  to  the  plaintiff's  mill, 
and  likewise  with  damming  up  and  diverting  the  water 
and  preventing  it  from  flowing  in  sufficient  quantities  as 
it  had  been  used  to  flow,  was  supported  by  evidence  that 
the  defendant  had  erected  a  dam  by  which  the  water  was 
diverted  from  its'  usual  course,  though  it  was  returned  to 
its  accustomed  course  before  reaching  the  plaintiff's  mill, 
and  that  the  effect  of  the  diversion  was  occasionally  to 
delay  the  plaintiff  in  working  his  mill  by  the  detention  of 
the  water  (?■).  In  the  case  of  Robinson  v.  Lord  Byron  (s), 
the  Court  of  Chancery  granted  an  injunction  to  restrain 
Lord  Byron  from  preventing  water  flowing  to  a  mill,  or 
letting  a  greater  quantity  of  water  than  usual  flow  down 
to  the  mill.  It  appeared  in  that  case  that  since  the 
4th  April,   1785,   Lord  Byron,   who  had  large  pieces  of 

(q)  Rex  v.   Wharton,  Holt,  Hams  v.  Morland,  2  1>.  &  C. 

499.  910;  2  L  J,  K.  B.  191. 

(r)  Shears  v.  Woods,  7  Moo.  (*)  1  Bro.  C.  C.  5S8. 
345;  1  L.  J.,  C.  P.  3.     Wil- 
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Chap.  IV.  water  in  his  park  supplied  by  tbe  stream  which  flowed  to 
ect<  -•  tbe  mill,  bad  at  one  time  stopped  tbe  water  and  at  another 
time  let  in  the  water  in  such  quantities  as  to  endanger 
the  safety  of  the  mill ;  and  tbe  Lord  Chancellor  therefore 
granted  an  injunction  to  restrain  the  defendant  from  using 
dams  and  other  erections,  "  so  as  to  prevent  the  water 
flowing  to  the  mill  in  such  regular  quantities  as  it  had 
ordinarily  done  before  the  4th  of  April,"  but  he  declared 
at  the  same  time  that  the  Court  would  not  restrain  any 
mode  of  user  which  had  been  enjoyed  for  twenty  years. 
The  same  principle  was  followed  also  in  the  Scotch  case 
of  Bickett  v.  Morris  (t).  The  appellant  and  respondent 
owned  properties  on  tbe  opposite  banks  of  a  river.  Tbe 
appellant  wished  to  build  to  a  certain  distance  on  the  bed 
of  the  stream,  and  the  respondent  consented ;  but  he 
began  to  build  in  a  manner  not  agreed  to  by  the  respon- 
dent, who  took  proceedings  against  him  in  tbe  Court  of 
Session  to  have  it  declared  that  the  appellant  had  no 
right  to  erect  buildings  on  the  solum  of  the  river  beyond 
tbe  line  agreed  upon.  Tbe  Court  decided  that  a  riparian 
proprietor  is  not  entitled  to  erect  a  building  or  make  any 
changes  in  the  alvens  of  a  stream  without  tbe  consent  of 
tbe  opposite  proprietor,  for  if  tbe  encroachment  is  not 
of  a  slight  and  trivial  but  of  a  substantial  description, 
the  alteration  must  always  involve  some  risk  of  injury, 
although  the  opposite  proprietor  may  be  unable  to 
prove  that  any  damage  has  actually  happened  to  him 
by  the  erection.  Lord  Benholme  said  :  "  Without 
my  consent"  (i.e.,  the  consent  of  the  proprietor  of 
the  other  side  of  the  river)  "you  are  not  to  put  up 
your  building  in  the  channel  of  the  river,  for  that  in 
some  degree  must  aft'ect  the  natural  flow  of  the  water. 
What  may  be  the  result  no  human  being  with  certainty 
knows,  but  it  is  my  right  to  prevent  your  doing  it,  and 

(t)  L.  R.,  1  H.  L.  Sc.  47  ;  14     (1906)  A.  C.  478 ;  75  L.  J., 
L.  T.  835.     Pirie   and  Kons,      P.  C.  96. 
Limited  v.  Earl  of  Kintore, 
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when  you  do  it,  you  do  me  an  injury,  whether  I  can  Chap.  IV. 
quality  damage  or  not."  Lord  Neaves  said  :  "  Neither  >ert-  2- 
can  any  of  the  proprietors  occupy  the  alveus  with  solid 
erections  without  the  consent  of  the  others,  because  he 
thereby  affects  the  course  of  the  whole  stream.  The  idea 
of  compelling  a  party  to  define  how  it  will  operate  irpon 
him,  or  what  damage  or  injury  it  will  produce,  is  out  of 
the  question."  Lord  Chelmsford,  C,  on  the  appeal  to 
the  House  of  Lords,  after  citing  these  passages,  said : 
"  These  views  appear  to  me  to  be  perfectly  sound  in 
jDrinciple  and  to  be  supported  by  authority.  The  pro- 
prietors upon  the  opposite  banks  of  a  river  have  a  common 
interest  in  the  stream,  and  although  each  has  a  property 
in  the  aliens  from  his  own  side  to  the  medium  filwm 
fluminis,  neither  is  entitled  to  use  the  alveus  in  such  a 
manner  as  to  interfere  with  the  natural  flow  of  the  water. 
My  noble  and  learned  friend,  the  late  Lord  Chancellor, 
during  the  argument  put  this  question  :  '  If  a  riparian 
proprietor  has  a  right  to  build  upon  a  stream,  how  far 
can  this  right  be  supposed  to  extend  ?  Certainly  (he 
added)  not  ad  medium  jilum,  for  if  so,  the  opposite 
proprietor  must  have  a  legal  right  to  build  to  the  same 
extent  from  his  side.'  It  seems  to  me  to  be  clear  that 
neither  proprietor  can  have  any  right  to  abridge  the  width 
of  the  stream,  or  to  interfere  with  its  regular  course  ;  but 
anything  done  in  edveo  which  produces  no  sensible  effect 
upon  the  stream  is  allowable."  Lords  Cranworth  and 
Westbury  expressed  similar  views,  and  the  appeal  was 
dismissed. 

Though  this  is  the  general  law  as  to  the  right  of  Protection  of 
action  for  disturbing  the  steady  and  regular  flow  of  a^16 
stream,  no  action  can  be  maintained  against  an  owner  of 
land  adjoining  the  sea  who  has  erected  groynes  for  the 
protection  of  his  land  from  the  force  of  the  waves,  and 
has  thereby  caused  the  water  to  flow  with  increased 
violence  on  to  the  land  of  another  person  ;  for  it  is  said 
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Chap.  FY.  that  the  sea  is  a  common  enemy,  against  which  every 
__!!!__H_  person  has  a  fight  to  protect  his  own  land  regardless  of 
his  neighbours,  who  in  their  turn  must  adopt  any  pre- 
cautions which  seem  to  them  desirable  for  the  same 
purpose  (u)  ;  hut  though  this  rule  has  been  laid  down 
in  the  case  of  the  sea,  it  has  not  been  allowed  in  the  case 
of  tidal  rivers  (r). 

Disturbance          A  right  to  take  water  either  in  one's  own  or  in  another's 

of  the  right        ,        ,    c  £  ,  ,,   ,. 

to  take  water  land,  from  a  stream  or  irom  a  pool  or  well  tor  use  or  con- 
Eor  ase-  sumption,  may  be  disturbed  either  by  destruction  of  the 

supply  or  by  pollution  of  the  water,  and  generally  any 
person  who  has  a  right  so  to  take  water  and  is  disturbed 
in  either  of  those  ways,  has  a  remedy  by  an  action  either 
for  damages  or  an  injunction  for  the  wrong  he  has  sus- 
tained. If,  however,  the  destruction  of  the  supply  is 
caused  by  another  person  lawfully  digging  in  his  own 
land  and  thus  stopping  the  percolation  of  water  in  under- 
ground channels  to  the  pool  or  well,  there  is,  as  already 
pointed  out  (w),  no  wrongful  act,  and  consequently  no 
action  will  lie.  An  action  cannot  usually  be  maintained 
for  disturbance  of  a  trifling  character,  or  for  disturbance 
which  is  merely  temporary  (x)  ;  but  if  the  disturbance  is 
calculated  in  any  way  to  call  a  right  in  question,  it  matters 
not  how  trifling  or  temporary  the  disturbance  is,  the 
person  injured  would  be  entitled  to  sue.  If  the  right  to 
take  water  is  of  a  public  character  and  is  not  a  private 
easement,  an  action  will  not  lie  unless  the  plaintiff  has 
sustained  some  special  and  particular  damage  from  the 
disturbance  which  is  not  shared  by  other  people,  on  the 
same  principle  under  which  no  action  will  lie  for  obstrue- 


nt) Bex  v.  I'd i ih i nu  Com- 
missioners, 8  l>.  &  C.  355  ;  6 
L.  J.,  K.  J'..  338. 

(?;)  Attorney  -  General  v. 
Earl  of  Lonsdale,  L.  U.,  7  Eq. 
377;  38  L.  J.,  Ch.  335;  20 
L  T.  HI. 

O)  Ante,  p.  103. 


(x)  Taylor  v.  liennett,  7 
C.  &  P.  329.  (Joldsmid  v. 
Tunbridge  Wells  Improvement 
Commissioners,  per  Sir  G.  J. 
Turner,  L.  J.,  L.  R.,  1  Ch. 
pp.  354,  355;  35  L.  J.,  Ch. 
p.  384  ;  14  L.  T.  p.  156. 
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tion  of  a  highway  in  the  absence  of  special  and  particular  ('hap.  IV. 
injury.  In  the  case  of  Bex  v.  Bristol  Dock  Company  (y),  kect.  -■ 
therefore,  it  was  held  that  an  inhabitant  of  a  town  who 
had  been  in  the  habit  of  taking  water  from  a  river,  but 
without  any  other  right  than  that  which  was  common  to 
all  other  inhabitants  of  the  town  and  of  the  public  gene- 
rally, could  not  maintain  an  action  for  pollution  of  the 
water,  for  the  wrong  was  public  and  the  remedy  was  by 
indictment.  But  in  Harrop  v.  Hirst  (z)  it  was  held  that 
an  action  would  lie  for  disturbance  of  a  right  to  take  water 
for  use  at  the  suit  of  one  of  a  particular  class  of  persons 
who  had  a  customary  right  to  take  water  from  a  stream 
for  use  in  their  houses,  for  an  indictment  would  not  lie 
against  the  disturber,  and  there  was  no  other  remedy.  In 
that  case  it  was  in  evidence  that  the  inhabitants  of  the 
district  of  Tamewater  possessed  a  customary  right  to  take 
water  for  use  in  their  houses  as  it  flowed  from  a  spout  in  a 
public  highway,  and  that  the  defendant,  who  was  owner  of 
the  watercourse  through  which  the  water  flowed  to  the 
spout,  had  abstracted  the  water  before  it  reached  the  spout 
in  such  quantities  as  to  render  what  remained  insufficient 
for  the  exigencies  of  the  inhabitants.  It  was  held  that 
the  plaintiff,  who  was  one  of  the  inhabitants,  could  main- 
tain his  action,  although  no  actual  personal  and  particular 
damage  was  proved  to  have  been  sustained  by  him.  It 
was  so  decided  on  the  authority  of  Westbury  v.  Bowel, 
which  is  cited  in  the  case  of  Fineux  v.  Hovenden  (a), 
where  it  was  determined  that  the  inhabitants  of  South- 
walk  having  had  a  common  watering-place,  and  the 
defendant  having  stopped  it,  the  plaintiff',  who  was  one  of 
the  inhabitants,  might  bring  an  action  on  the  case  as 
there  was  no  other  remedy. 

In  the  case  of  the  Corporation  of  Bradford  v.  Pickles  (b)  Motive  for 
the   question  was  raised  whether  the  motive  influencing £r£ateri2. 

{,,)  12  East,  428.  (a)  Cro.  Eliz.  664. 

(-)   L.  R„  4  Exch.  43;  38  (b)  (1895)  A.   C.   587;    64 

L.  J,  Exch.  1 ;  19  L.  T.  42G.      L.  J.,  Ch.  759  ;  71  L.  T.  793. 

E.  MM 
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a  landowner,  who  obstructed  the  flow  of  water  to  the 
_  detriment  of  another  to  whose  land  the  water  would  have 
come,  can  affect  the  justification  he  would  otherwise  have 
had.  The  action  arose  about  the  obstruction  of  under- 
ground water  percolating  through  the  soil,  to  the  free 
flow  of  which  the  plaintiffs  could  have  had  no  right 
according  to  the  principle  laid  down  in  Chasemore  v. 
Richards ;  but  the  same  question  might  well  be  raised 
about  the  obstruction  of  a  defined  stream,  to  which  it 
was  possible  to  acquire  a  right.  The  complaint  was  that 
the  obstruction  was  caused  maliciously,  and  for  no  pur- 
pose to  which  the  defendant  wished  to  put  the  water,  and 
the  act  was  probably  to  compel  the  plaintiffs  to  biry  the 
water.  It  was  held  by  the  House  of  Lords  that  motives 
and  intentions  were  quite  irrelevant  in  such  a  case,  and 
that  the  obstruction  was  lawful,  however  ill  the  motive 
might  be  ;  while,  on  the  other  hand,  if  an  act  of  the  kind 
is  unlawful,  it  would  continue  unlawful,  however  good  the 
motive  for  obstructing  the  water  might  be. 

Pollution  of  water  may  produce  injury  in  various  ways 
to  those  persons  who  have  a  right  that  the  water  shall  be 
suffered  to  remain  pure.     If  the  right  is  to  use  water  for 
the  purpose  of  drinking  or  of  watering  cattle,  pollution 
may  render  the  water  unfit  for  those  purposes;  if  the  right 
is  to  take  water  for  the  purpose  of  supplying  boilers  of 
engines,  pollution  may  produce  corrosion  of  the  metal  and 
destruction  to  the  machine  ;  and  if  the  water  is  not  applied 
to  any  particular  purpose  of  utility,  yet  great  injury  may 
be  produced  by  pollution  to  the  riparian  proprietors  by 
destruction  of  fish,  or  by  contaminating  the  air  in  the  neigh- 
bourhood of  the  stream  with  noxious  smells.    In  all  these 
and  similar  cases  the  law  affords  a  remedy  by  action  for 
damages  or  for  an  injunction,  unless  the  party  causing  the 
pollution  is  justified  in  so  doing  by  virtue  of  an  easement 
or  acquired  right  to  foul  the  water.    It  was  said  in  Aldred's 
case  (c)  that  "if  a  man  has  a  watercourse  running  in  a 
(c)  9  Coke,  58. 
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ditch  from  the  river  to  his  house  for  his  necessary  use,  if  Chap:  IV. 
a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins  hect  "• 
so  near  the  said  watercourse  that  the  corruption  of  the 
lime-pit  has  corrupted  it,  for  which  cause  his  tenants  leave 
his  said  house,  an  action  on  the  case  lies  for  it,  as  it  is 
adjudged  in  13  H.  7,  26  b.,  and  this  stands  with  the  rule 
of  law  and  reason,  sc.  Prohibetur  ne  quis  facial  in  suo  quod 
nocere  possit  alieno  :  Et  sic  utere  tuo  ut  alien  urn  non  Icedas. 
Vide  in  the  Book  of  Entries,  Tit.  Nuisance,  406,  b.,  he  who 
lias  a  several  piscary  in  a  water  shall  have  an  action  on 
the  case  against  him  who  erects  a  dye-house  ac  Jimos, 
i  ■dilates,  et  alia  sordida  extra domum  preed'  decurrentia  in 
piscariam  prad'  decurrere  fecit,  per  quad  idem  proficuum 
piscaria  sua  prced'  totaliter  amisit,  dc."  So,  also,  it  was 
said  by  Sir  J.  Romilly,  M.  R.,  in  the  case  of  Goldsmid  v. 
Tunbridge  Wells  Improvement  Commissioners  (cl)  :  "  My 
opinion  is,  that  any  person  who  has  a  watercourse  flowing 
through  his  land,  and  sewage  which  is  perceptible  is 
brought  into  that  course,  has  a  right  to  come  here  to 
stop  it."  But  it  was  also  said  by  Lord  Justice  Turner, 
in  the  same  case  on  appeal :  "I  adhere  to  the  opinion 
which  was  expressed  by  me  and  by  the  Lord  Chancellor 
in  the  Attorney-General  v.  Sheffield  Gas  Consumers'  Com- 
pany (e),  that  it  is  not  in  every  case  of  nuisance  that 
this  Court  should  interfere.  I  think  that  it  ought  not  to 
do  so  in  cases  in  which  the  injury  is  merely  temporary 
and  trifling ;  but  I  think  that  it  ought  to  do  so  in  cases 
in  which  the  injury  is  permanent  and  serious :  and  in 
determining  whether  the  injury  is  serious  or  not,  regard 
must  be  had  to  all  the  consequences  which  may  flow 
from  it  "  (/). 

As  already  pointed  out,  the  fact  that  the  air  is  polluted  by  Previous 

other  persons  by  similar  or  different  means  does  not  justify  oJhcrs'no  by 

(/)  L.  R.,  1  Ch.  p.  354  ;  35  justification 
L.  J.,Ch.p.  384?  14  L.  T.;^;:ih"- 
p.    156.     Attorney-General  v. 
Gee,  L,  R.,  10  Eq.  131 ;  23 
L.  T.  299. 

mm2 
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Chap.   IV 
Sect.  2. 


a  man  in  increasing  that  pollution  ;  the  ease  is  the  same 
with  water,  for  the  fact  that  other  causes  contribute  to  the 
pollution  of  a  stream  does  not  justify  a  riparian  owner  or 
any  other  person  in  adding  to  the  impurity  of  the  water. 
This  was  particularly  noticed  by  Lord  Chelmsford,  C,  in 
the  case  of  Crossley  .('■  Sons  (Limited)  v.  Lightowler  (g) ,  in 
which  he  remarked  that  where  there  arc  many  existing 
nuisances,  either  to  the  air  or  water,  it  may  be  very  difficult 
to  trace  to  its  source  the  injury  occasioned  by  any  one  of 
them  ;  but  if  the  defendants  in  that  suit  were  to  add  to 
the  former  foul  state  of  the  water,  and  yet  were  not  to  be 
responsible  on  account  of  its  previous  condition,  this  con- 
sequence would  follow,  that  if  the  plaintiffs  were  to  make 
terms  with  the  other  polluters  of  the  stream,  so  as  to  have 
the  water  free  from  impurities  produced  by  their  works, 
the  defendants  might  say  :  "  We  began  to  foul  the  stream 
at  a  time  when  as  against  you  it  was  lawful  for  us  to  do 
so,  inasmuch  as  it  was  unfit  for  your  use,  and  you  cannot 
now  by  getting  rid  of  the  existing  pollutions  from  other 
sources  prevent  our  continuing  to  do  what  at  the  time 
when  we  began  you  had  no  right  to  object  to." 


Pollution  of 

a  strain,  b] 
carrying  on 
trade  not 
justifiable. 


Pollution  of  streams,  like  pollution  of  air,  is  frequently 
caused  by  the  exercise  of  lawful  trades,  in  the  course  of 
which  it  becomes  necessary  to  dispose  of  refuse  matter 
and  other  filth  which  is  produced  in  manufacturing  pro- 
i  -  s;  and  in  the  erection  of  manufactories,  waste  pipes 
and  sewers  which  were  intended  to  convey  this  filth  from 
the  factory  used  frequently  to  be  made  to  lead  into  some 
stream  that  the  matter  might  by  that  means  be  washed 
away  ;  from  the  adoption  of  that  practice  the  question 
has  arisen,  whether  the  facts  that  a  trade  is  lawful, 
and  that  it  is  carried  on  for  purposes  necessary  or  useful 
to  the  community,  and  in  a  reasonable  and  proper  manner, 
and  in  a  proper  place,  will  justify  the  pollution  of  a  stream 


(g)  L.  R.,  2  Ch.    ITS:    36      U  ood  , 
L.  J.,  rh.  584  ;  lb'  L.  T.  438.      is  1..  .1. 


Waud,  3  Exch.  748  ;. 
Exch.  305. 
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to  the  detriment  of  riparian  owners.      As  the  above  facts    Chap.  IV. 
■will  not  justify  the  pollution  of  air,  so  neither  will  they  _f 


justify  pollution  of  water  (h). 

It  is  very  difficult,  and  perhaps  impossible,  to  lay  down  When  the 
any  general  rule  as  to  the  cases  in  which  the  Court  will  re^rain  pol- 
interfere  by  injunction  to  restrain  pollution  of  water.  An  lution  of 
expression  of  opinion  on  this  point  by  the  Master  of  the 
Rolls  and  Lord  Justice  Turner,  in  the  case  of  Goldsmid 
v.  Tunbridge  Wells  Improvement  Commissioners,  has 
already  been  noticed,  and  the  subject  has  been  referred 
to  in  several  parts  of  this  work.  Besides  the  expressions 
of  opinion  already  referred  to,  Vice-Chancellor  Wood  is 
reported  to  have  said  :  "  I  desire  to  add  that  whilst  I  do 
not  wish  to  encourage  application  to  the  Court  upon  trivial 
matters,  on  the  other  hand,  I  am  far  from  holding  out  the 
notion  that  anything  like  large  or  heavy  damages  must 
be  recovered  before  the  plaintiff  can  be  assisted "  (i). 
The  fullest  explanation  of  the  conditions  that  used  to  be 
considered  essential  to  induce  the  Court  of  Chancery  to 
interfere  by  injunction  to  restrain  pollution  of  water  occurs 
in  the  judgment  of  Kindersley,  V.-C,  in  the  case  of  Wood 
v.  Suteliffe,  which  has  already  been  quoted  at  length,  and 
will  be  found  in  the  earlier  part  of  this  chapter  (./). 

Pollution  of  water  has  frequently  arisen  from  the  forma-  Pollution  of 
tion  of  sewers,  for  the  purpose  of  draining  towns,  and  ^e"™s  by 
the  pouring  of  sewage  by  that  means  into  streams ;  and 
sewers  for  that  purpose  have  been  commonly  made  under 
the  authority  of  Acts  of  Parliament.  It  is  most  desirable, 
and  indeed  necessary  for  the  public  health,  that  towns  should 
be  properly  drained,  and  it  is  obvious  that  the  public  good 
must  in  man}- cases  be  brought  into  antagonism  with  private 

(/;)  Stockport  Waterwori;*  StaffordsJiire  Pottei°ies  Water- 
Company  v.  Potter,  7  II.  &  N.  works  Company,  L.  R.,  8  Ch. 
160;  31  L.  J.,  Exch.  9.  pp.  142,  1-1.".:'  [2  \..  J.,  Ch. 
ZAngwood  v.  Stoumarkel  pp.  112,  11-".  ;  21  L.  T.p.525. 
Company,  L.  R.,  1  Eq.  77  ;  13  (j)  Ante,  p.  454. 
L.  T.  540.     Sec  also  <  lowes  \. 
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Chap.  IV.    rights;    when  that  has  happened  questions  have  arisen 
>,<1-  -■      as  to  the  interest  which  is  to  prevail,  unless  the  Act  of  Par- 
liament under  which  the  work  was  carried  out  determines  the 
point  in  dispute.  This  subject  has  been  discussed  in  various 
reported  cases.     In  Lillywhite  v.  Trimmer  (k),  which  was 
a  case  of  this  kind,  Malins,  Y.-C,  said  that  on  the  one 
side  he  took  it  that  the  doctrines  of  the  Court  of  Chancery 
were  pretty  well  settled;  that  however  desirable  public 
improvements  might  be,  if  you  cannot  effect  them  without 
interfering  with  private  rights,  private  rights  must  prevail, 
and  that  those  who  desire  public  improvements  must  effect 
them   as  best  they  can,   without    interfering    with  those 
private  rights  ;  he  added  that  that  was  the  principle  acted 
upon  by  Vice-Chancellor  Wood  in  the  Birmingham  case  (I), 
and  it  had  been  acted  upon  by  the  same  learned  and  dis- 
tinguished judge  in  many  other  cases  ;  that  he  had  been 
followed  by  the  Master  of  the  Rolls,  and  more  recently  by 
the  Lords  Justices  ;  he  therefore  considered  it  a  settled 
point.     On  the  other  hand,  he  continued,  if  there  is  an 
important  object  to  be  effected,  such  as  the  drainage  of  a 
town,  than  which  nothing  can  be  more  important,  he  could 
not  help  thinking  that  such  great  and  important  public 
objects  are  not  wholly  to  be  overlooked.     From  this  and 
the  other  decisions  it  appears  now  to  be  settled  that  the 
High  Court  of  Justice  will  restrain  the  pollution  of  a  stream, 
by  the  drainage  of  a  town,  however  desirable  such  drainage 
may  he,  if  a  riparian  proprietor  sustains  material  injury 
therefrom;  but  the  Court  will  have  regard  to  the  balance 
of  inconvenience,  and  if  the  injury  sustained  is  trifling  and 
can  be  fairly  compensated  by  a  money  payment,  and  if  the 
drainage  is  of  great  importance,  the  Court  will  refuse  to 
interfere  by  injunction. 

36  L  -l..  Ch.  525;  16  Ch.  583  ;  39  L.  J.,  Ch.  711. 

L.  T.  318.     Attorney-General  (I)    Attorney  -  (lateral      v. 

v.  Gee,  L.  R.,  10  Eq.  131 ;  23  Council    of   the    Borough    of 

1;.  T.  i".*1.).     Attorney-General  Birmingham,  4  K.  &  Joh.  528. 
v.  Leeds  Corporation,  L.  \\.,  5 
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The  Court  will  grant  an   injunction  at  the  suit  of  a    Chap.  I\r. 
riparian  owner  who  is  injured  by  pollution  of  a  stream 


only  if  he  is  injured  in  his  character  of  riparian  owner,  for  o^giaJL™t 
otherwise  he  has  no  more  right  to  its  aid  than  any  other  prove  injury 
individual.  In  the  case  of  Crossley  dt  Sons  (Limited)  v.  character. 
Lightowler  (m),  it  appeared  that  the  plaintiffs,  who  applied 
to  the  Court  in  their  character  of  riparian  owners  for  an 
injunction  to  restrain  pollution  of  a  stream,  did  not 
actually  use  the  water  of  the  stream  as  it  flowed  past  their 
land,  but  artificially  obtained  a  supply  of  water  from  the 
same  stream  at  a  point  considerably  higher  up  than  their 
land,  by  means  of  a  pipe  running  for  some  distance  under- 
ground, and  that  the  pollution  complained  of  was  not 
directly  opposite  their  land  and  factory,  but  at  the  point 
where  the  underground  pipe  passed  into  and  received  water 
from  the  stream.  The  Court  refused  an  injunction  so 
claimed  on  the  ground  that  the  injury  was  clearly  not  an 
injury  to  the  rights  of  the  plaintiffs  as  riparian  proprietors. 

Pollution  of  water  is  an  injury  of  a  very  different  kind  Pollution  of 
.  iiii  underground 

from  diversion  or  obstruction  of  streams,  and  although  no  water. 

legal  injury  is  done,  and  no  action  will  lie  for  obstruction 
or  diversion  of  underground  streams  of  water,  which  are 
unknown  or  undefined,  pollution  of  such  water  to  the 
detriment  of  another  person  is  a  legal  wrong  for  which 
the  Court  will  afford  a  remedy.  In  the  case  of  Ballard  v. 
Tomlinson  («)  the  plaintiff,  a  brewer,  had  a  deep  well  from 
which  he  drew  water  for  brewing,  and  the  defendant,  a 
neighbour,  also  had  a  well  into  which  he  began  to  pour 
sewage.  When  the  plaintiff  pumped  up  his  water  the 
polluted  water  found  its  way  naturally  into  his  from  the 
defendant's  well,  and  the  plaintiff's  well  berame  contami- 
nated.    Pearson,  J.,  held  that  the  plaintiff  had  no  cause 

(m)  L.  R.,  2  Ch.  478;  30  Hodghinson  v.  Ennor,  4   B.  <& 

L.  J.,  Ch.  584  ;  16  L.  T.  438.  S.  229  ;  32  L.  J.,  Q.  B.  231 ; 

(n)  26  Ch.  D.  194  ;  54  L.  J.,  8  L.  T.  451.     Woviersleu  v. 

Ch.  127  :  29  Ch.  D.  115  ;  54  Church,  17  L.  T.  190. 
L.  J.,  Ch.  454;  52  L.  T.  942. 
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Chap.   IV.     of  action,  applying  the  principle  relative   to  the  flow  of 
_  underground   water  percolating    through   the    ground    in 
undefined   and    unknown  channels  to   the   purity  thereof, 
and  deciding  that,  as  there  is  no  right  in  any  landowner 
that  the   supply  shall   not  be  lessened    or   destroyed,  so 
there  is  no  right  that  the  quality  as  regards  purity  shall 
not  be  deteriorated.      The   Court    of   Appeal,    however, 
overruled  Mr.  Justice  Pearson's  decision,  Brett,  M.  R., 
saying:  "Percolating  water  is  the  common  reservoir  or 
source  in  which  no  one  has  any  property,  but  which  any 
one  can  appropriate.     Has  any  one  a  right  to  contaminate 
this  common  reservoir  or  source  ?     It  has  been  argued,  on 
behalf  of  the  defendant,  that  a  person  who  contaminates 
or  pollutes  this  common  source  does  not  contaminate  or 
pollute  that  which  is  the  property  of  the  plaintiff.      That 
is  in   one  sense  true,  and  I  am  of  opinion  the  plaintiff 
cannot  maintain  any  action  until  he  has  appropriated  the 
water  from  the  common  source.     If  he  were  to  experiment 
on  water  off  his  own  land,  and  were  to  find  that  it  was 
contaminated,  he  would  not  have  any  right  of  action  before 
the  water  came  on  to  his  own  land,  because  the  water  is 
not  his,  and  he  has  not  appropriated  it;  but  it  does  not. 
follow  that  he  cannot  sue  when  he  has  appropriated  such 
water;   and  it  seems  to  me  that  although  no  one  has  any 
property  in  such  water,  yet,  as  all  have  a  right  to  appro- 
priate it,  so  all  have  a  right  to  have  it  in  its  natural  con- 
dition, and  that  no  other  person  has  a  right  to  interfere 
with   that   right."     Lindley,  L.  J.,  said  :  "  The   right  to 
foul  water  is  not  the  same  as  the  right  to  get  it,  and  in 
my  opinion  does  not  depend  on  the  same  principle.     Prima 
facie  every  man  has  a  right  to  get  from  his  own  land  water 
which  is  naturally  found  there  ;   but  it  frequently  happens 
that  lie  cannot  do  this  without  diminishing  his  neighbour's 
supply.     In  such  a  case  the  neighbour  must  submit  to  the 
inconvenience  ;  but  prima  facie  no  man  lias  a  right  to  use 
his  own  land  in  such  a  way  as  to  be  a  nuisance  to  his 
neighbour ;  and  whether  the  nuisance  is  effected  by  sending 
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filth  on  to  his  neighbour's  land,  or  by  putting  poisonous    Chap.  IV. 

matter  on  his  own  land  and  allowing  it  to   escape  on  his  '         — 

neighbour's  land,  or  whether  the  nuisance  is  effected  by 
poisoning  the  air  which  he  breathes  or  the  water  which  he 
drinks,  appears  to  me  wholly  immaterial.  If  a  man  chooses 
to  put  filth  on  bis  own  land,  he  must  take  care  not  to  let  it 
escape  on  to  his  neighbour's  land — Tenant  v.  Gold/win  (o) 
— and  not  to  let  it  poison  the  air  which  reaches  it  (Com.Dig. 
'Action  on  the  Case  for  Nuisance,'  A).  So  if  a  man 
chooses  to  poison  his  own  well,  he  must  take  care  not  to 
poison  waters  which  other  persons  have  a  right  to  use  as 
much  as  himself.  To  hold  the  contrary,  on  the  ground 
that  the  water  is  not  their  property  until  they  get  it,  and 
that  it  is  poisoned  before  they  get  it,  is  to  take  an  inade- 
quate view  of  the  subject,  and  to  overlook  the  fact  that 
the  law  of  nuisance  is  not  based  exclusively  on  rights  of 
property." 

It  is  a  difficult  question  to  determine  whether  a  riparian  Risrht  of 
owner  on  the   banks   of  an  artificial  stream  can  sue  for  p0nution  in 

pollution  of  the  water,  unless  he  has  acquired  a  right  or  the  absence  of 

,  .  ii  t     n  right  to  use 

easement,  by  grant  or  long  enjoyment,  that  the  water  shall  water. 

not  be  polluted.     If  he  has  not  applied  the  water  to  any 

purpose  of  utility,  there  can  be  no  doubt  that  he  cannot ; 

but  if  he,  without  any  right  or  by  mere  licence,  has  applied 

the  water  to  a  purpose  of  utility — as  for  use  in  a  factory 

—  and  a  person  other  than  the  owner  without  any  right 

pollutes  the  water,  the  question  is  whether  his  possessory 

title  to  the  water  is  not  sufficient  to  enable  him  to  sue.     It 

would  seem  that  it  is,  though  in  all  probability  he  would 

not    be    entitled  to  sue  the   owner  of  the  stream  under 

similar  circumstances  ;  for  if  he  had  obtained  no  right  to 

the  use  of  the  water,  mere  appropriation  could  not  oust 

the  owner  of  the  stream  of  his  possessory  right  to  use  it  in 

any  way  he  might  think  proper,  and  among  other  ways 

to  pollute  it,  and  if  he  had  obtained  a  mere  licence  to  use 

(o)  ISalk.  21,  360. 
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Chap.  IV.    the  water,  that  licence  would  be  revoked  if  the  owner  did 
1  ec  anything  by  which  it  appeared  that  the  permission  was 

terminated,  as  it'  he  rendered  the  water  unfit  for  use.  That 
appropriation  of  the  water  of  an  artificial  stream  by  a  ripa- 
rian owner  will  confer  a  right  of  action  upon  him  against 
a  person  other  than  the  owner,  who,  without  right,  pollutes 
the  water  to  his  detriment,  seems  probable  from  several 
cases,  though  the  authorities  are  not  conclusive,  and  the 
point  is  nowhere  actually  decided.  In  the  case  of  Wood  v. 
Waud  (p)  an  expression  occurs  which  somewhat  favours  the 
doctrine  that  the  appropriator  may  sue.  Speaking  of  an 
artificial  stream  produced  by  the  pumping  of  water  from  a 
mine  which  flowed  thence  over  the  land  of  several  persons, 
it  was  said  that  the  mine-owners  merely  got  rid  of  a  nui- 
sance, and  that  no  right  can  be  acquired  against  them  that 
the  stream  shall  not  be  stopped,  but  that  each  landowner 
over  whose  ground  the  water  flows  may  take  and  use  any 
of  the  water  he  pleases  while  it  is  upon  his  soil ;  that  pro- 
prietors of  the  land  below  have  no  right  to  any  part  of  the 
water  until  it  has  reached  their  own  land  ;  that  the}'  have 
no  right  to  compel  the  owners  above  to  permit  the  water 
to  flow  through  their  land  for  their  benefit,  and  conse- 
quently that  they  have  no  right  of  action  if  they  refuse  to 
do  so.  "If  they  polluted  the  /cater  so  as  to  be  injurious  to 
the  tenant  below,  the  case  /could  be  different" 

It  seems,  therefore,  from  this  opinion  of  the  Court,  that 
though  the  landowner  might  have  no  right  to  the  uninter- 
rupted flow  of  the  water,  yet,  that  the  water  having 
come  on  to  his  land,  it  would  be  an  actionable  injury  if 
any  one  without  right  polluted  it,  the  cause  of  action 
apparently  arising  from  the  injury  sustained  after  lawful 
appropriation  of  the  water.  The  principal  case,  however, 
which  bears  upon  the  subject  is   Whale//  v.  Laing  (q),  in 

(p)  3    Exch..    p.    779;     18  in    the    Exchequer   Chamber, 

L.  J.,  Exch.  p.  314.  the  judges   being  divided  iu 

2    II.   cV    X.    L76;     26  opinion,  3  11.  &  N.  075  ;  27 

L.  ,1.,    Exch.   327:    affirmed  I..  -I.,  Exch.  122. 
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which  it  appeared  that  the  plaintiffs  obtained  leave  to  Chap.  IV. 
take  water  from  a  canal  by  means  of  pipes  for  the  purpose  _j_^_-_^_ 
of  supplying  their  engines,  and  that  the  defendant, 
without  justification,  poured  chemical  matter  into  the 
water,  which  had  a  detrimental  effect  on  the  machinery  of 
the  plaintiffs.  The  Court  was  of  opinion  that  the  plaintiffs 
were  entitled  to  recover,  though  not  without  considerable 
doubt  arising  from  the  form  of  the  declaration.  The 
plaintiffs,  the  Court  said,  had,  by  permission  of  the  owners 
of  the  canal,  got  possession  of  a  certain  quantity  of  water 
in  their  cistern  or  reservoir,  which  water  they  were  entitled 
to  pump  up  from  the  cistern  or  reservoir  as  much  as  they 
would  have  been  entitled  to  use  it  if  they  had  taken  it  up 
in  a  pail  or  bucket.  Upon  their  emptying  the  cistern  or 
reservoir  other  water  flowed  in  from  the  canal  to  supply  its 
place.  This  water  the  defendant  had  fouled,  and  the  conse- 
quence was  that  foul  water  flowed  into  the  plaintiffs'  cistern, 
the  plaintiff's  only  contributing  thereto  by  removing  the 
water  already  therein,  which  they  had  a  clear  right  to  do ; 
and  this  being  done  without  justification  by  the  defendant 
it  gave  the  plaintiffs  a  cause  of  action.  There  was,  it  was 
added,  an  allegation  in  the  declaration  traversed  by  the 
defendant — viz.,  that  the  water  ought  to  flow  without  being 
fouled  in  the  canal.  The  Court  considered  that  to  mean 
not  an  assertion  of  title  in  the  plaintiffs,  but  that  the 
defendant  had  no  right  to  foul  the  water  there.  It  should 
be  noticed  that  the  Court  then  expressly  said  that  they 
gave  no  opinion  on  many  of  the  points  discussed  in  the 
argument,  particularly  as  to  whether  the  plaintiffs  had  any 
possessory  title  to  the  water  in  the  canal,  so  that  if  the 
defendant  had  stopped  its  flow  to  the  plaintiffs,  or  if  the 
plaintiff's  had,  in  order  to  get  the  water,  to  go  to  the  canal 
with  a  bucket,  and  had  drawn  it  foul  from  the  canal,  any 
action  could  have  been  maintained  ;  the  opinion  of  the 
Court  proceeded  on  the  ground  that  the  defendant  caused 
foul  water  to  flow  on  to  the  plaintiffs'  premises  without  right 
to  do  so,  and  that  opinion,  it  was  added,  was  warranted  by 
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Chap.  TV.  the  cases  cited,  which  showed  that  where  there  is  a  right 
Sect.  2.  t0  Water  there  is  a  right,  if  it  comes  or  is  sent,  to  have  it 
come  or  have  it  sent  without  pollution.  In  the  Exchequer 
Chamber  much  difference  of  opinion  prevailed  among  the 
judges.  Willes  and  Crowder,  JJ.,  thought  that  the  action 
would  lie  on  the  ground  that  the  plaintiffs  were  in  posses- 
sion and  the  defendant  was  a  wrong-doer.  Crompton  and 
Erie,  JJ.,  thought  the  judgment  should  he  for  the  defen- 
dant, on  the  ground  that  the  declaration  informally  alleged 
a  right  to  the  use  of  the  water,  and  that  no  right  was 
proved;  but  they  would  not  say  that  under  some  circum- 
stances an  action  might  not  lie  if  one  person  had  permission 
to  use  water  and  another  wrongfully  polluted  it,  for  that 
such  an  action  would  be  founded,  not  on  the  title  or  light 
to  the  water,  but  on  the  injury  to  the  property  of  the 
plaintiffs.  Williams,  J.,  thought  the  verdict  should  have 
been  found  for  the  plaintiffs,  but  that  judgment  should  be 
arrested,  as  the  declaration  was  bad  in  substance,  for  in  his 
opinion  it  showed  no  cause  of  action  ;  he  agreed  with  the 
Barons  of  the  Exchequer  as  to  the  meaning  of  the  declara- 
tion, but  then  as  it  did  not  allege  that  the  plaintiffs  were 
rightfully  in  possession,  and  there  was  nothing  to  show 
that  they  themselves  were  not  wrong-doers  in  using  the 
water  for  their  engines,  he  thought  that  judgment  should 
be  arrested.  Wightman,  J.,  also  thought  the  declaration 
disclosed  no  cause  of  action,  for  reasons  similar  to  those 
given  by  Williams,  J.  From  these  authorities  it  is  very 
difficult  to  determine  what  the  law  is  on  this  point.  Tn 
the  case  of  Whaley  v.  Laing,  so  much  doubt  and  difference 
of  opinion  existed  in  the  Court  that  the  case  is  of  little 
value  as  an  authority.  Possibly,  if  a  similar  case  arose,  it 
would  be  held  that  a  difference  exists  when  the  water 
is  used  b}'  permission,  and  when  it  is  taken  without 
any  right  and  without  licence ;  for  if  permission  to  use 
the  water  is  given,  there  is  a  sort  of  title,  though  there  is 
no  legal  right  to  the  undisturbed  use  of  the  water,  and  the 
licensee  may  be  regarded  as  standing  in  the  place  of  the 
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licensor,  the  owner  of  the  stream  ;  but  if  the  person  using  Chap.  IV. 

it  1ms  not  even  a  licence,  he  certainly  cannot  represent  the  ^ect-  -• 
owner. 


WAYS. 

Actions  will  lie  against  a  servient  owner  for  obstruction  No  right  of 
of  a  way  only  when  he  causes  the  obstruction  by  his  own  Select  to 
act ;  he  cannot  be  sued  if  the  way  becomes  impassable  repair  a  way. 
otherwise  than  by  his  act ;  he  therefore  cannot  be  sued  if 
the  way  is  out  of  repair,  for  it  is  the  business  of  him  to 
whom  a  right  of  way  belongs  to  repair  the  way  if  he 
requires  it  to  be  done.  Thus  it  has  been  decided  that,  if 
a  man  grants  a  watercourse  and  afterwards  stops  it,  or 
demises  a  house  and  estovers,  and  afterwards  destroys 
the  wood,  the  party  injured  has  a  right  of  action,  for  those 
are  wilful  acts  of  the  grantor  of  the  right,  and  it  is  a  mis- 
feasance in  him  to  annul  or  avoid  his  own  grant ;  and  so  if 
a  grantor  of  a  right  of  way  intentionally  stops  it,  an  action 
will  lie  for  the  misfeasance,  but  for  the  bare  nonfeasance 
in  not  repairing  the  way  when  it  is  out  of  repair  no  action 
will  in  general  lie  (?'). 

The  act  of  stopping  a  way  is  frequently  an  act  which  Action  by 
produces  injury  or  inconvenience  to  the  occupier  of  the  foJ^bstruc- 
dominant  tenement  alone,  and  not  to   a  reversioner,  so  t ion  of  a  way. 
that  the  latter  cannot  sue  for  it  (s)  ;  but  if  the  obstruction 
is  of  a  permanent  character,  or  calculated  to  call  his  right 
in  question,  the  latter,  as  well  as  the  occupier,  may  sue. 
In  Bell  v.  Midland  Railway  Company  (t)  it  was  held  that 
the  placing  of  railway  trucks  on  a  siding  with  a  view  of 
preventing  access   from  a  wharf  over  the  siding  to   the 
railway,  and  permanently  keeping  them  there,  so  as  wholly 

(r)  Pomfret    v.    Ricroft,    1  (s)  Mott  v.  Slioolbred,  L.  R., 

Wms.  Saund.  320  d.     Taylor  20  Eq.  22  ;  44  L.  J,  Ch.  380. 

v.     Whitehead,     Doug.     TIG.  (t)  10  C.  B.,  N.  S.  287  ;  30 

Ante,  p.  381.  L.  J.,  C.  P.  273  ;  4  L.  T.  293. 
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chap.  IV.    to  obstruct  tlit;  way,  was  an  injury  for  which  the  rever- 

""      sioner  under  the  circumstances  of  the  case   might  sue; 

and   in    Kidgill    v.   Moor(u)  it  was    held  that  even  the 

locking  of  a  gate  across  a  way  might  be  an  injury  to  a 

reversionary  estate. 

Temporary  ( Obstructions  of  ways  may  be  either  permanent  or  tem- 

— righfofnS    porary  in  their  character :  that  is,  the  obstacle  or  the  means 
action.  used  for  obstruction  may  be  placed  in  the  way  or  adopted 

with  the  intention,  evident  from  its  character,  that  it  shall 
not  be  removed,  or  it  may  be  a  movable  object  which 
it  may  be  inferred  the  party  obstructing  the  way  will 
sooner  or  later  take  away.  Thus  the  obstruction  may  be 
caused  by  a  fence  fixed  to  the  earth  or  by  the  ploughing 
up  of  a  path  or  breaking  down  of  a  bridge ;  or  it  may,  on 
the  other  hand,  be  produced  by  the  placing  of  a  cart  or 
bales  of  goods  in  the  middle  of  a  road.  When  obstruc- 
tions are  permanent  in  their  character,  little  difficulty  can 
arise  as  to  the  right  of  action,  but  questions  have  several 
times  arisen  whether  obstructions  of  a  merely  temporary 
character  are  sufficient  to  support  an  action;  for  temporary 
obstructions  may  be,  and  have  sometimes  been,  so  con- 
tinually repeated  as  to  interfere  with  the  use  of  a  right 
of  way  as  much  as  permanent  obstructions.  In  the 
case  of  Bell  v.  Midland  Railway  Company,  just  cited, 
it  was  held  that  the  placing  of  railway  trucks  across  a 
private  siding  leading  to  the  defendants'  railway  was  an 
obstruction  of  the  way  sufficiently  permanent  in  its 
character  to  support  an  action  by  a  reversioner  because 
the  trucks  were  kept  there  continually  for  the  purpose 
of  stopping  the  user  of  the  way.  So,  again,  in  the  case 
of  Thorpe  v.  Brumjitt  (v),  it  was  held  that  the  continual 
obstruction  of  a  way  to  an  inn-yard  by  loading  and  unloading 

(u)  9  0.  B.  364  ;  19  L.  J.,  44  L.  J.  Ch.  380.     Cannon  v. 

C.  1J.  177.  Villars,    8  Ch.  D.    415;    47 

(v)  L.  R.,  8  Ch.  650.    Mott  L.  J.,  Ch.  597  ;  38  L.  T.  939. 
v.  Shoolbred,  L.  R.,  20  Eq.  22  ; 
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waggons  was  an  unjustifiable  obstruction  which  the  Court    Chap.  IV. 
of  Chancery  restrained  by  injunction ;  and  this  remedy  _ 


was  granted,  although  the  obstructions  were  not  created 
by  one  defendant  alone,  but  b}r  several  who  had  ware- 
houses abutting  on  the  way,  and  although  the  obstruction 
created  by  each  separately  might  not  have  been  sufficient 
of  itself  to  support  the  suit. 

A  private  right  of  way  is  not  necessarily  merged  in  a  Obstruction 
public  right  of  way  and  thus  extinguished  if  the  latter  right  wayTver^a 
is  acquired  over  the  same  soil  where  the  private  right  exists,  public  road. 
It  is  therefore  no  answer  to  an  action  for  obstructing  a 
private  right  of  way  to  say  that  a  public  right  of  way  has 
been  acquired  over  the  same  road  (w) .     It  is  necessary  that 
this  point  should  be  borne  in  mind,  for  the  only  remedy 
for  obstruction  of  a  public  way  is  by  indictment,  an  action 
not  being  maintainable  unless  the  plaintiff  has  sustained 
some  special  damage  not  shared  by  the  rest  of  the  public  : 
but  it  would  produce  great  injustice  if  the  owner  of  a 
private  right  of  way  were  to  lose  his  right  on  the  public 
also  acquiring  a  right  of  way,  for  then  he  would  also  lose 
his  right  of  action  which  he  might  wish  to  avail  himself 
of  to  get  rid  of  an  obstruction.     As,  however,  a  private 
way  cannot  be  acquired  by  prescription  over  a  public  road, 
an  action  for  obstruction  of  the  former  will  be  defeated  if 
it  can  be  proved  that  the  public  right  existed  before  the 
alleged  private  right  of  way. 

If  a  private  way  leads  into  a  public  road  an  action  will  Obstruction 
lie  for  obstruction  of  the  private  way,  although  the  obstacle  °fay  by  In*3 
is  actually  placed  in  the  public   road.      A   declaration,  obstacle  in  a 
therefore,  which  alleged  that  the  plaintiff,  who  owned  a 
public-house  on  the  banks  of  the  Thames,  had  a  right  of 
access  to  his  house  from  the  river,  and  that  the  defendant 
wrongfully  put  timber  in  the  river  so  as  to  obstruct  the 
access  to  the  house,  was  held  to  disclose  a  good  cause  of 

{w)  Allen  v.  Ormond,  8  East,  3. 
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Chap.  IV.    action  as  showing  an  obstruction  to  the  private  right  (%)  ; 


Sect.  2 


and  where  a  wharf  abutted  upon  a  recess  from  the  river 
Thames,  up  which  the  water  flowed,  and  by  means  of 
which  access  was  obtained  for  barges  to  come  from  the 
river  to  the  wharf,  it  was  held  that  the  owner  of  the  wharf 
had  a  private  right,  not  shared  by  the  rest  of  the  public, 
of  access  to  his  wharf,  acquired  by  fifty  years'  user,  and 
an  injunction  was  granted  to  restrain  the  Fishmongers' 
( iompany  and  the  Conservators  of  the  river  from  making 
an  embankment  in  the  river  under  certain  statutory 
powers,  in  such  a  manner  as  to  block  up  the  recess  from 
the  river  and  impede  the  plaintiff's  access  to  his  wharf  0/)- 

(x)  Rose  v.  Groves,  5  M.  &  L.  T.  569.     Fritz  v.  Hobson, 

G.  013 ;  12  L.  J.,  C.  P.  251.  14  Ch.  D.  542  ;  49  L.  J.,  dh. 

(//)  Li/on    v.    Fishmongers'  321  ;  42  L.  T.  225.     Original 

Company  and  Conservators  of  Hartlepool  Collieries  Company 

the  River  Thames,  1  App.  Cas.  v.  Gibb,  5    Ch.    D.   713;    46 

662  ;    46  L.  J.,  Ch.   68;    35  L.  J.,  Ch.  311 ;  36  L.  T.  433. 
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CHAPTER  V. 

ON  EXTINCTION,  SUSPENSION,   AND  REVIVAL  OF  EASEMENTS. 

The  history  of  the  law  of  easements  has  now  been  traced  Chap.  V. 
by  describing  their  nature  and  peculiar  incidents,  the 
modes  in  which  they  may  be  acquired,  their  extent  and 
the  way  in  which  they  may  be  used,  the  injuries  to  which 
the  owners  of  those  rights  may  be  subjected  with  regard 
to  them,  and  the  remedies  afforded  by  law  for  such 
injuries  ;  and  in  this  the  last  chapter  of  this  work,  it  only 
remains  to  discuss  the  modes  in  which  easements  and 
natural  rights  may  be  extinguished  or  temporarily  sus- 
pended, and  when  suspended  in  what  cases  and  by  what 
means  they  may  be  revived.  Licences,  moreover,  which 
have  claimed  but  little  attention  in  the  earlier  chapters, 
demand  a  passing  notice. 


Sect.  1. — On  Extinction,  Suspension,    and  Revival 
oj  Easements  generally. 

When  considering  the  subject  of  extinction  and  sus-     Section  l. 
pension   of  easements,  it  will  be  found  of  the  greatest  Extinction 
importance  to  bear  in  mind  the  distinction  which  exists  ^on  0f  ease- 
between  easements  and  natural  rights,  particularly  as  to  ™ents  and 

7  .  .  T  natural 

their  origin  and  mode  ot  acquisition.  It  has  been  rights. 
explained  that  easements  have  their  origin  in  a  grant, 
either  express  or  implied,  and  are  created  at  the  will  of 
the  owner  of  the  servient  tenement,  but  that  natural 
rights  are  incident  to  the  possession  of  the  soil  of  the 
dominant  tenement,  that  they  are  in  every  case  given  by 
law,  and  are  attached  to  that  soil  permanently,  without 
E.  n  N 
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Chap.  V.     respect    to    the  will  of  the  servient  owner.     From  this 


Sect.  I. 


peculiarity  and  distinction  the  result  follows  that  while 
easements  may  be  either  suspended  temporarily  or  ex- 
tinguished permanently,  natural  rights  can  be  suspended 
only,  and  not  extinguished.  In  case  of  suspension  of 
either  one  or  the  other,  as  soon  as  the  cause  of  the 
suspension  is  removed,  they  at  once,  and  without  any 
grant,  revive  by  force  of  the  law  which  annexed  them  to 
the  soil.  Thus  natural  rights  may  be  suspended  on  the 
creation  by  grant  of  adverse  easements  ;  but  if  those  ease- 
ments are  extinguished,  the  natural  rights  at  once  revive. 
To  take  an  instance  of  this,  a  riparian  owner  has  a  natural 
right  to  the  uninterrupted  flow  of  the  water  of  a  natural 
stream,  but  a  mill-owner  may  acquire  an  adverse  right, 
entitling  him  to  divert  the  water  before  it  reaches  the 
riparian  owner's  land,  and  the  natural  right  is  in  that  case 
suspended  ;  but  if  the  mill  is  afterwards  permanently 
removed,  the  easement  is  extinguished,  and  the  natural 
right  revives.  So,  also,  if  a  right  has  been  acquired  to 
pollute  air  or  water  by  carrying  on  a  particular  business 
in  a  factory,  the  natural  right  of  the  neighbours  to  purity 
of  air  or  of  the  water  is  suspended,  but  it  immediately 
revives  on  removal  of  the  factory  and  abandonment  of  the 
trade.  This  principle  of  law  has  been  fully  recognised 
in  several  cases  which  have  been  determined  in  the 
Courts,  one  of  the  earliest  of  which  is  Sury  v.  Pigot(a), 
which  was  an  action  for  stopping  a  natural  watercourse, 
and  the  question  was  whether  the  right  to  the  flow  of  the 
water  had  been  extinguished  by  unity  of  ownership.  The 
case  was  fully  argued,  and  the  right  was  compared  to  a 
right  of  way  and  other  rights  which  would  be  extinguished 
by  that  means  ;  but  it  was  held  that  the  natural  right  to 
the  flow  of  water  was  not  extinguished,  Whitlock,  C.  J., 
saying  :  "  A  way  or  common  shall  be  extinguished  because 
they  are  part  of  the  profits  of  the  land,  and  the  same  law 
is  of  fishings  also ;  but  in  our  case  the  watercourse  doth 
(a)  Pophams's  Rep.  166. 
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not  begin  by  the  consent  of  parties  nor  by  prescription,     Chap.  V. 

but  ex  jure  natures,  and  therefore  shall  not  be  extinguished      ' 

by  unity  "  ;  and  the  report  continues  :  "  Two  closes  adjoin 

together,  the  one  being  by  prescription  bound  to  a  fence, 

the  owner  of  the  one  purchase,  the  other  dies,  having  issue 

two  daughters,  who  make  partition,  it  is  a  quaere  whether 

the  inclosure  be  revived  ;  yet  I  conceive  clearly  that  by 

unity  of  the  possession  the  inclosure  is   destroyed,    for 

fencing  is  not  natural,  but  comes  by  industry  of  men,  and 

therefore  by  unity  it  shall  be  gone  ;   and  so  briefly  with 

this  diversity  he  concluded,  that  where  the  thing  hath  its 

being  by  prescription  unity  will  extinguish  it ;  but  where 

the  thing  hath  its  being  ex  jure  natures,  it  shall  not  be 

extinguished."     This  view  was  approved  by  the  Court  of 

Exchequer  in  the  case  of  Wood  v.  Waud  (b),  where  it  is 

said    in  the  judgment  :   "  Mr.  Justice  Whitlock  also  in 

Sury  v.  Pigot,  and  Crew,  C.  J.,  and  Lee,  C.  J.,  in  Broun 

v.  Best(bb),  treat  the  right  as  arising  ex  jure  natures;  and 

consequently  it  is  not  extinguished  as  an  easement  in 

dlieno  solo  would  be  by  unity.     And  this  seems  to  us  the 

correct  opinion,  though  it  is  not  necessar}^  to  decide  the 

point  on  the  present  occasion."     It  has  in  many  of  the 

earlier  cases  been  said  that  an  easement  of  necessity  is 

not  extinguished  by  unity  of  ownership,  but  in  later  cases 

the  principle  of  the  law  has  been  placed  upon  the  right 

footing  in  this  respect — that  is  to  sa}r,  that  easements  of 

necessity,  like  other  easements,  are  extinguished  by  unity 

of  ownership,  but  upon  severance  of  the  original  dominant 

and  servient  tenements  a  fresh  easement  of  necessity  is 

created    by    a    newly    implied    grant    if  the   necessity 

continues  (c). 

(b)  3    Exch.    p.    775  ;    18  25  L.  T.  p.  245. 

L.  J.,  Exch.  p.  312.    Mason  v.  (bb)  1  Wils.  K.  B.  174. 

Shrewsbury     and      Hereford  (c)  Pheysey  v.   Vicary,  per 

Railway  Company,  per  Cock-  Parke,  B.,  16  M.  &  W.,  p.  491. 

burn,  C.  J.,  L.  R.,  6  Q.  B.  p.  Holmes  v.  Goring,  2  Bing.  76  ; 

588 ;  40  L.  J.,  Q.  B.  p.  298  ;  2  L.  J,  C.  P.  134. 

N   N    2 
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Chap.  V.         Extinction  of  easements  may  be  effected  in  various  ways, 
Sect-  *•      as  (1)  by  Act  of  Parliament,  (2)  by  operation  of  law,  and 
Extinction  of  (3)  by  the  act  of  the  dominant  owner,  such  as  release,  actual 
or  presumed,  or  abandonment,  but  they  can  never  be  extin- 
guished or  abridged  by  the  act  of  the  servient  owner  (d). 

1.  By  Act  of        i.  Easements  may  be  extinguished  by  Act  of  Parliament 

either  by  the  express  terms  of  the  Act  or  by  implication  ; 
so  they  may  be  extinguished  upon  the  performance  of 
some  work  in  execution  of  the  purpose  of  an  Act :  thus, 
for  instance,  it  was  held  that  when  commissioners,  acting 
under  the  General  Inclosure  Act  (41  Geo.  III.  c.  109), 
made  an  allotment  of  waste  land  over  which  there  had 
been  a  private  right  of  way,  and  refrained  from  noticing 
the  way  or  setting  out  another  in  its  stead  in  their  award, 
the  right  of  way  was  extinguished  (e).  So,  also,  in  the 
Corporation  of  Yarmouth  v.  Simmons  (/),it  was  held  that 
where  an  Act  of  Parliament  authorised  the  construction 
of  a  pier  at  the  end  of  a  street,  at  a  place  where  the  public 
were  in  the  habit  of  passing  from  the  street  to  the  beach, 
and  the  pier  blocked  up  the  way,  the  public  right  of  way 
was  extinguished  though  the  Act  was  silent  on  the  subject. 

2.  Extinction      2.  An  easement  may  also  be  extinguished  by  operation 

by  operation    0f  jaw  •  for  instance,  if  the  privilege  has  been  granted  for 

of  law.  .  A  . 

Completion  of  a  particular   purpose  and  the  purpose  is  accomplished. 

the  purpose     An  instance  of  extinction  of  an  easement  by  this  means 

is  to  be  found  in  the  case  of  the  National   Guaranteed 

Manure    Company    v.    Donald  (g),    the   facts    of    which 

were   that  a  company  had  been  incorporated  by  Act  of 

Parliament  for  the  purpose  of  forming  a  canal,  and  the 

(d)  Selhjx.  Nettlefold,  L.  R.,  D.  303  ;  47  L.  J.,  Exch.  03!) ; 
9  Ch.  Ill ;  43  L.  J.,  Ch.  359 ;  39  L.  T.  192:  4  App.  Cas. 
29  L.  T.  661.  Hawkins  v.  221;  48  L.  J.,  Exch.  481 ;  40 
Carbines,  27  L.  J.,  Exch.  44.  L.  T.  661. 

Home  v.  Taylor,  Noy's  Rep.  (/)  10  Ch.  D.  518;  47  L.  J., 

128.  Ch.  792  ;  38  L.  T.  881. 

(e)  White  v.  Beeves,  2  Moo.  (g)  4  H.  &  N.  8 ;  28  L.  J.„ 
23.  Turner  v.  Crush,  3  Exch.  Exch.  185. 
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canal  when  made  was,  according  to  the  terms  of  the  Act,  Chap.  V. 
supplied  with  water  taken  by  means  of  a  cut  from  a 
certain  dam  or  mill-race,  and  some  water-wheels  and 
sluices  were  erected  in  order  to  render  the  supply  of 
water  effectual  for  the  purpose  of  the  canal ;  subsequently 
a  grant  of  the  watercourse  was  made  to  the  company  by 
the  Corporation  of  Carlisle,  who  were  owners  of  the  land 
through  which  the  cut  was  made.  Some  time  afterwards 
an  Act  of  Parliament  was  passed  by  which  the  company 
was  re-constituted  as  a  railway  company  for  the  purpose 
of  constructing  a  railway,  and  thereupon  they  demised  to 
the  plaintiffs  in  the  action  the  property  they  held  at 
Carlisle,  including  their  wheel-house,  together  with  the 
water  right  in  dispute  in  the  action,  and  it  was  deter- 
mined by  the  Court  that  the  railway  company  had  no 
right  to  make  the  demise,  for  that  it  had  arisen  out  of 
the  canal  compaivy,  which  had  a  right  to  the  watercourse 
for  the  purpose  of  their  canal ;  but  that  as  that  company 
had  ceased  to  exist,  and  the  railway  company  had  no  canal 
for  which  the  water  was  wanted,  the  right  to  take  it  also 
ceased ;  and  Pollock,  C.  B.,  added,  that  where  an  ease- 
ment is  granted  for  a  particular  purpose,  or  arises  out  of 
the  enjoyment  of  a  right  for  a  particular  purpose  which 
no  longer  exists,  so  that  the  easement  cannot  be  applied 
to  the  object  for  which  it  was  originally  granted,  there  is 
an  end  of  the  easement  whatever  its  nature  might  be. 

There  may  be  cases,  however,  in  which  the  termination  Suspension 
of  the  purpose  for  which  a  right  was  granted  only  operates  o^uch'com- 
as  a  suspension  of  an  easement,  and  not  as  an  entire  and  pletion. 
permanent  extinction.  That  is,  that  if  circumstances  should 
at  any  future  time  again  arise  similar  to  those  under  which 
the  easement  was  granted,  the  right  might  revive.     A  case 
in  which  this  principle  was  involved  arose  under  an  Act 
of  Parliament  for  making  a  railway  and  a  deed  to  carry 
out  an  arbitrator's  award.     The  railway  severed  the  land 
of  a  certain  owner,  and  the  deed  of  conveyance  of  the  land 


.->:>( )  EXTINCTION,  SUSPENSION,  AND  REVIVAL  OF  EASEMENTS. 

Chap.  V.  taken  to  make  the  line  reserved  to  the  grantor  rights  of 
Sect-  *•  way  over  level  crossings  to  he  made  hy  the  company  to 
connect  the  severed  portions  of  the  estate  which  were  "  to 
he  made  and  for  ever  maintained"  for  the  use  of  the 
grantor  and  his  successors.  After  a  time,  the  severed 
portions  were  sold  to  different  persons,  and  the  need  for 
the  connection  hy  the  level  crossing's  ceased.  The  railway 
company  contended  that  the  easement  had  become  extin- 
guished, whether  claimed  under  the  deed  or  under  the 
general  provision  of  the  Railways  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  20),  s.  68  ;  while  the  purchaser  of  one 
of  the  portions  contended  that,  as  there  was  a  possibility 
that  the  severed  portions  might  at  some  future  time  become 
reunited  in  tbe  same  owner,  the  right  remained,  and  he 
was  entitled  to  use  the  crossings,  and  so  keep  the  right 
alive  by  disproving  extinction.  Wright,  J.,  held  that 
though  the  easement  was  gone  for  the  present,  at  all 
events,  it  was  not  necessarily  permanently  extinguished, 
and  that  it  probably  would  revive  in  case  of  the  revival  of 
need  for  the  communication  (li).  The  Court  of  Appeal, 
however,  decided  that  the  division  of  the  property 
among  various  owners  by  sale  operated  as  a  final 
abandonment  of  the  right,  and  that  it  was  completely 
destroyed  (£). 

Extinction  of  It  is  on  this  principle  that  easements  of  necessity  are 
nwe^ty  on  extinguished  when  tbe  necessity  ceases.  It  has  been 
termination  of  thought  sometimes  that  the  termination  of  the  necessity 
would  not  effect  the  extinction  of  the  easement  (J),  but 
that  opinion  has  not  been  supported.  The  question  was 
raised  and  determined  in  the  case  of  Holmes  v.  Goring  (k), 
in  which  it  was  held  that  though  a  way  of  necessity  may 

(h)  Midland  Railwai/  Com-  270. 

pany  v.  Gribhle,  (1895)  2  ( 'I..  (j)  Buchbyy.  Coles,  5 Taunt, 

389';    64  L.  J.,  Ch.  541 ;  72  311. 

L.  T.  683.  (/,■)  2   Bing.    76  ;    2  L.  J., 

(i)  (1895)  2  Ch.  827 ;    64  C.  P.  134. 
L.    J.,   Ch.   826;    73   L.   T. 
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be  acquired  at  the  time  of  the  purchase  of  particular  land,     Chap.  V. 


Sect.  1. 


yet  if  the  purchaser  subsequently  becomes  possessed  of 
other  ground  over  which  he  can  pass,  the  necessity,  and 
therefore  the  reason  for  the  existence  of  the  right  of  way, 
is  at  an  end,  and  the  right  itself  also  ceases  ;  in  support  of 
this  decision  a  passage  from  a  note  of  Mr.  Serjt.  Williams 
to  the  case  of  Pom/ret  v.  Ricrqft  was  cited  by  Best,  C.  J., 
where  it  is  said  that  a  way  of  necessity,  when  the  nature 
of  it  is  considered,  will  be  found  to  be  nothing  else  than  a 
way  b}r  grant :  but,  added  the  judge,  a  grant  of  no  more 
than  the  circumstances  which  raise  the  implication  of 
the  grant  require. 

Easements  granted  for  a  term  will  in  like  manner  come  Grants  for 
j      •  i  i  m  /> a  term  cease 

to  an  end  with  the  term,  whether  it  expires  by  effluxion  of  with  the  term. 

time  or  by  any  other  means,  as  surrender,  forfeiture,  or 

merger.     An  instance   of  this    occurs  in  Beddington  v. 

Ailee  (I).     A  landowner  leased  a  plot  of  land  with  a  house 

on  it  to  H.  for  twenty-one  years,  and  subsequently  sold 

an  adjoining  plot  over  which  H.  had  a  right  to  light  to  A. 

Afterwards  he  sold  the  freehold  of  H.'s  plot  to  B.     B. 

enforced  a  condition  of  re-entry  in  H.'s  lease,  and  so  put 

an  end  to  the  term  ;  and  it  was  held  that  the  right  to  light 

did  not  survive  to  B.  even  for  the  twenty-one  years,  but 

came  to  an  end  with  the  term. 

Alteration  in  the  condition  or  character  of  a  dominant  Extinction  on 
tenement  will  frequently  cause  the  extinction  of  an  ease-  a  dominant 
ment  by  operation  of  law,  and  questions  of  much  difficulty  tenement. 
have  arisen  as  to  the  effect  of  alterations  of  dominant 
tenements.     It  is  obvious  that  in  many  cases  alterations 
may  be  of  a  trifling  nature,  and  of  a  character  which  will 
not  inflict  sensible  injury  on  the  servient  tenement  by 
increasing  the  burden  of  the  easement  or  otherwise  ;  while 
on  the  other  hand,  the  burden  may  be  seriously  enlarged, 

(7)  35  Ch.  D.  317  ;  56  L.  J.,      375  ;  55  L.  J.,  Ch.  817  ;    55 
Ch.  655  ;  56  L.  T.  514.    Lord     L.  T.  424. 
Dynevorv.  Tennant,  32  Ch.  D. 
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Chap.  V, 
Sect.  1. 


Alteration 
must  be 
material. 


and  the  user  of  the  right  totally  changed  from  that 
originally  contemplated  by  the  grantor  of  the  privilege. 
The  law  marks  this  difference,  and  it  will  be  found  that 
the  change  in  the  character  of  the  user  and  in  the  extent 
of  the  burden  may  generally  be  adopted  as  a  criterion 
whether  an  easement  has  been  extinguished  or  not. 

It  may  be  taken  to  be  a  general  rule  that  an}'  alteration 
of  a  dominant  tenement,  of  such  a  nature  that  the  tene- 
ment or  the  mode  of  user  of  an  easement  is  substantially 
changed  in  character,  or  that  the  burden  on  the  servient 
tenement  is  materially  increased,  will  cause  the  extinction 
or  suspension  of  an  easement,  unless  the  easement  was 
intended  for  the  benefit  of  the  dominant  tenement  to 
whatever  purpose  it  should  be  applied,  or  in  whatever 
manner  the  easement  should  be  used  (m).  In  Allan  v. 
Gomme  (n),  the  question  was  as  to  the  construction  of  a 
deed,  and  the  extent  of  a  right  of  way  thereby  granted. 
The  easement  granted  was  "  a  right  of  way  and  passage 
over  the  said  close  to  the  stable  and  loft  over  the  same, 
and  the  space  or  opening  under  the  said  loft  now  used  as 
a  woodhouse."  This  loft  and  woodhouse  had  been  removed, 
and  a  cottage  had  been  built  on  their  site,  and  the  question 
was,  whether  the  right  of  way  was  lost,  or  whether  the 
right  remained  for  whatever  purpose  the  ground  was  used. 
It  was  held  that  the  words  "  now  used  as  a  woodhouse  " 
were  emplo}Ted  merely  to  ascertain  the  locality  of  the 
dominant  tenement,  and  did  not  mean  that  the  way  could 
only  be  used  while  the  place  was  used  as  a  woodhouse  ;  but 
it  was  also  held  that  the  way  could  only  be  used  to  the 
spot  while  the  place  remained  in  the  same  predicament 
as  it  was  in  at  the  time  of  making  the  deed,  and  that  the 


(m)  United  hand  Company 
v.  Great  Eastern  Hallway, 
L  R,  10  Ch.  588  ;  II  L.  J., 
Ch.  685  ;  33  L.  T.  292.  Ncw- 
comen  v.   Coulson,  5   Ch.   D. 


133;  40  L.  J,  Ch.  459;  36 
1,  T.  385. 

(»i)  11  A.  &  E.758;  9L.J., 
N.  S.,  Q.  B.  258. 
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dominant  owner  might  have  the  benefit  of  the  way  to  Chap.  V. 
make  a  deposit  of  any  articles,  or  use  the  spot  in  any  way  ec  '  ' 
he  pleased,  provided  it  continued  in  the  state  of  open 
ground.  But  the  Court  also  thought  the  dominant  owner 
could  only  use  the  way  for  purposes  which  were  compatible 
with  the  ground  being  open,  and  that  if  any  buildings 
were  erected  upon  it,  it  was  no  longer  to  be  considered  as 
open  for  the  purposes  of  the  grant.  It  was  also  remarked 
that  the  use  of  the  dominant  tenement  would  be  very 
different  while  it  remained  a  woodhouse,  from  the  time 
when  a  cottage  was  erected  ;  that  when  a  cottage  was  built 
a  much  greater  number  of  persons — some  possibly  with 
horses  and  carts — would  come,  and  so  considerably  increase 
the  user  of  the  way,  and  perhaps  by  that  means  obstruct  or 
inconvenience  the  servient  owner  and  prevent  him  having 
the  same  enjoyment  of  the  ground  as  he  had  before.  This 
decision  was  not  altogether  approved  by  Parke,  B.,  for, 
in  the  later  case  of  Henning  v.  Burnet  (o),  he  expressed  an 
opinion  that  it  was  too  strict,  as  it  was  said  the  way  could 
only  be  used  to  the  place  while  it  continued  in  the  same 
predicament  as  it  was  in  at  the  time  the  grant  was  made. 
No  doubt,  he  said,  if  a  right  of  way  be  granted  for  the 
purpose  of  being  used  as  a  way  to  a  cottage,  and  the 
cottage  is  changed  into  a  tan-yard,  the  right  of  way  ceases  ; 
but  if  there  is  a  general  grant  of  all  ways  to  a  cottage,  the 
right  is  not  lost  by  reason  of  the  cottage  being  altered. 
He  thought,  however,  that  the  decision  in  Allan  v.  Gomme 
might  be  supported  by  the  context,  because  it  was  a  reser- 
vation of  a  right  of  way  to  a  particular  space  only,  which 
was  then  used  as  a  woodhouse,  and  was  not  like  the  case 
of  a  general  grant  of  a  way  to  Greenacre,  which  would 
mean  for  whatever  purpose  the  field  was  used,  unless 
limited  by  the  context.  So  also  Willes,  J.,  in  speaking 
of  a  right  of  way  to  a  field  which  had  been  acquired  by 

(o)  8  Exch.  187  ;  22  L.  J.,  16  C.  B.  42.  Bower  v.  Hill, 
Exch.  79.  South  Metropolitan  2  Bing.  N.  C.  339  ;  5  L.  J., 
Cemetery   Company  v.   Eden,      N.  S.,  C.  B.  77. 
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Chap.  V.     prescription,  said:  "  I  quite  agree  also  with  the  argument 


Sect.  1 


that  the  right  of  way  can  only  he  used  for  the  field  in  its 
ordinary  use  as  a  field.  The  right  could  not  he  used  for  a 
manufactory  huilt  upon  the  field.  The  use  must  he  the 
reasonable  use  for  the  purposes  of  the  land  in  the  condition 
in  which  it  was  while  the  user  took  place"  (j)).  So  also 
with  regard  to  a  crossing  over  a  railway  made  under 
section  68  of  the  Railways  Clauses  Consolidation  Act, 
us  an  accommodation  work  to  connect  a  piece  of  a  field 
separated  by  the  railway  from  the  remainder.  It  was 
held  that  the  crossing  could  only  be  used  as  a  way  to  the 
piece  cut  off  while  it  was  used  as  a  field  for  agricultural  pur- 
poses and  not  for  access,  when,  owing  to  the  alteration  in 
the  neighbourhood,  it  was  changed  into  tennis  courts  (q). 
In  the  case  of  Milner's  Safe  Company,  Limited  v.  Great 
Northern  and  City  Railway  Company  (?•),  a  dwelling-house 
and  a  warehouse,  having  an  entrance  from  a  passage  at 
the  hack,  over  which  there  was  a  right  of  way,  had  been 
pulled  down  and  an  underground  railway  station  had 
been  erected  on  the  site.  The  railway  passengers  then,, 
by  invitation  of  the  defendants,  used  the  passage  as  one 
approach  to  the  station,  for  which  user  the  defendants 
claimed  a  right  under  the  original  grant.  It  was  held  by 
Kekewich,  J.,  that  owing  to  the  alteration  the  right  had 
been  lost  or  at  all  events  suspended,  as  user  to  the  railway 
station  was  totally  different  from  user  to  the  dwelling-house 
and  warehouse,  and  could  not  have  been  in  the  contempla- 
tion of  the  grantor  when  the  grant  was  made.  The  case 
was  taken  to  the  Court  of  Appeal,  and  in  the  course  of 
the  argument  by  appellant's  counsel,  the  Court  suggested 

(p)  Williams     v.     James,  (1909)  2  Ch.  48  ;  78  L.  J.,  Chi 

I,  R.,  2  0.  P.  p.  582  ;  36  L.  J.,  492;    100  L.  T.  845.     Great 

C.  P.  p.  259  ;  16  L.  T.  p.  665.  Western  Railway  Company  v. 

Wimbledon  and  Putney  Com-  Talbot,  (1902)  2  Ch.  759  ;    71 

mons  Conservators  v.  Dixon,  L.  J.,  Ch.  835  ;  87  L.  T.  405. 

1  Ch.  D.  362  ;  45  L.  J.,  Ch.  (r)  (1907)  1  Ch.  208 ;    75 

353  ;  35  L.  T.  679.  L.  J.,  Ch.  807  ;  95  L.  T.  321 : 

(q)   Taff      Vale     Railway  (1907)  1  Ch.  229 ;    76  L.  J., 

Company  v.  Gordon  Canning,  Ch.  99  ;  96  L.  T.  130. 
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that  in  its  opinion,  the  view  taken  by  Kekewich,  J.,  as  to     Chap.'V. 


the  excessive  user  was  substantially  right,  but  that  the 
injunction  granted  was  in  too  wide  terms,  and  directed 
the  appeal  to  stand  over  in  order  that  the  parties  might 
agree  on  its  terms,  which  they  did.  The  effect  was  that 
the  alteration  of  the  dominant  tenement  was  not  of  such 
a  character  as  to  destroy  the  easement  altogether,  but  to 
limit  the  right  of  user  to  the  officers  and  servants  of  the 
company,  and  for  the  purpose  of  bringing  goods  for  use 
in  the  station,  but  to  exclude  user  by  railway  passengers. 
The  case  of  Clarke  v.  Somersetshire  Drainage  Com- 
missioners (s)  is  a  remarkable  illustration  of  this  principle. 
The  easement  was  a  right  to  pollute  a  stream  by  pouring 
in  the  refuse  of  a  fellmongery  and  the  washings  of  dyes 
used  in  a  coloured  rug  manufactory.  The  fellmongery 
was  abandoned,  and  the  manufacture  of  leather  boards 
substituted.  The  pollution  was  less  than  that  caused  by 
the  old  business,  yet  it  was  held  that  the  user  was  so 
different  that  the  prescriptive  right  did  not  extend  to  the 
new  trade,  and  the  easement  was  lost.  The  case  of  Rex 
v.  Tippett  (t)  may  be  noticed  here,  as  it  bears  upon  the 
point  under  consideration,  although  it  relates  to  a  public 
and  not  to  a  private  right  of  way.  An  Act  of  Parliament 
had  been  passed  to  enable  persons  to  alter  the  course  of 
a  tidal  river,  which  was,  before  the  alteration,  navigable 
only  when  the  tide  was  high.  By  the  side  of  the  river 
there  was  a  public  towing-path  which  was  used,  in  fact, 
only  at  high  tide  ;  but  after  the  alteration  of  the  river, 
when  it  became  navigable  at  all  times,  the  towing-path 
began  to  be  used  at  all  times,  and  the  question  was, 
whether  the  right  of  way  was  not  altogether  lost,  as 
the  burden  on  the  defendant's  land  had  been  so  greatly 
increased :  it  was  held,  that  the  right  was  not  lost,  and 
that   the  path  might  be  used  at  all  times,  for  the  user 


(*)  57  L.  J.,  M.  C.  96 ;  59  L.  T.  G70. 
(t)  3  B.  &  Aid.  193. 


Sect.  l. 
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Chap.  V.     previously    to    the    alteration    was    not  limited  by    the 


Sect.  1. 


ordinance  of  man  but  by  natural  causes,  and  the  right  to 
use  the  path  existed  continuously,  though  the  way  was, 
in  fact,  only  used  at  certain  times  because  naturally 
impracticable  at  others. 

A  novel  point  as  to  the  effect  of  altering  a  dominant 
tenement  having  ancient  lights  arose  in  the  case  of 
Anker  Hon  v.  Connelly  («).  The  light  came  laterally  to  the 
windows  of  a  house  across  a  yard  which  was  the  servient 
tenement,  over  a  low  wall  and  across  a  portion  of  a  yard 
belonging  to  the  dominant  tenement.  The  dominant 
owner  covered  in  his  yard  with  a  roof  which  entirely 
obstructed  the  direct  light  which  would  have  come  from 
other  quarters,  and  slightly  raised  the  wall  between  his 
yard  and  the  servient  tenement,  leaving  a  gap  for  the 
continued  access  of  a  portion  of  the  lateral  light.  The 
servient  owner  then  raised  a  hoarding  stopping  the 
whole  of  the  lateral  access  of  light.  It  was  held  by 
Warrington,  J.,  that  by  his  alterations  the  dominant 
owner  had  so  materially  and  substantially  increased  the 
burden  on  the  servient  tenement  that  he  had  lost  his 
easement.  This  point  of  the  supposed  increased  burden 
on  the  servient  tenement  is  difficult  to  comprehend. 
The  decision  was  affirmed  by  the  Court  of  Appeal, 
not  on  account  of  the  increased  burden  on  the  servient 
tenement,  but  on  the  ground  that  since  the  case  of  Colls 
v.  Home  and  Colonial  Stores  (r)  the  question  was  whether 
the  act  of  the  servient  owner  if  it  had  been  done  before 
the  dominant  owner  had  made  his  alterations  would  have 
been  an  actionable  nuisance  as  described  in  ColVs  case, 
and  that  as  it  would  not,  the  obstruction  of  the  remaining 
light  could  not  become  actionable  because  of  the  dominant 
owner's  own  act. 


(u)  (1906)  -2  Ch.  544  ;    75      Ch.  102  ;  1)6  L.  T.  681. 
L  .1.,  Ch.  804  ;  95  L.  T.  717  :  (r)  (1904)   A.   C.  179;    73 

1907)  1  Ch.  678;  76  L.  J.,      L.  J.,  Ch.  481 ;  90  L.  T.  687. 
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If  an  alteration  in  a  dominant  tenement,  or  in  the  mode     Chap.  V. 
of  using  an  easement,  is  not  of  such  a  nature  that  the 


character  of  the  tenement  is  substantially  changed,  or  that  Trifling 

.      .  ,,     .  ,    alteration. 

the  burden  on  the  servient  tenement  is  materially  increased, 

and  if  the  mode  of  user  is  practically  similar  to  what  it 
was  before  the  alteration,  an  easement  is  not  destroyed  in 
consequence  of  it.     Thus,  where  the  owner  of  a  house  had 
a  right  that  the  water  should  drip  from  the  eaves  of  his 
house  into  his  neighbour's  yard,  the  right  was  held  not 
to  be  lost  because  he  raised  the  height  of  his  house  so  that 
the  drops  had  a  greater  distance  to  fall,  for  the  effect  of 
that  alteration  was  not  prejudicial  to  the  servient  tene- 
ment (ic).      And  where   an  owner  of  some  cattle-sheds 
had  a   right   to    have  water  flowing  through  a  pipe   to 
the  sheds,  it  was  held   that  he  had  not  lost  the  right 
by  pulling  down  the  sheds  and  building  cottages :  this, 
however,  was  on  the  ground  that  the  right  was  to  have 
the  water  flowing  to  the  premises  regardless  of  the  pur- 
pose to  which  it  was  applied   when   it  got   there  ;    but 
the  decision  would  in  all  probability  have  been  different 
if  the  burden  on  the  servient  tenement  had  been  shown 
to    be    seriously   increased    by   the   alteration  (x).       So 
also    a   prescriptive  right  to  the  uninterrupted   flow   of 
a  stream  to  a  fulling-mill  was  held  not  to  be  lost  by 
the  mill   being  changed  to  a  grist-mill  (?/).      Likewise 
the  owner  of  paper-mills,  who  had  a  prescriptive  right 
to  pollute  a  stream  by  pouring  refuse  matter  into  the 
water,  was  held  not  to  be  restricted  in  the  use  of  his  right 
to  the  making  of  paper  from  the  materials  he  had  been 
accustomed  to  use,  provided  he  did  not,  by  changing  the 
materials,  increase  the  injury  ordinarily  inflicted  on  other 

(w)  Thomas    v.    Thomas,  2  (x)  Watts  v.  Kelson,  L.  R., 

C,  M.  &  R.  34.     Harveij  v.  6  Ch.  166  ;  40  L.  J.,  Ch.  126 ; 

Walters,  L.  R.,  8  C.  P.  162  ;  24  L.  T.  209. 

42  L.  J.,  C.  P.  105  ;  28  L.  T.  (y)  LuttrelVs  ease,  4  Coke's 

343.       Barnes    v.    Loach,    4  Rep.   86.     Saunders  v.  New- 

Q.  B.  D.  424 ;  48  L.  J.,  Q.  B.  man,  1  B.  &  Aid.  258. 
756  ;  41  L.  T.  278. 
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Chap.  V.     riparian  proprietors  (z).     And,  again,  a  right  to  the  un- 
!?ec^  *•      interrupted  flow  of  a  stream  was  held  not  to  be  lost  from 
the  circumstance  that  the  course  of  the  stream  had  been 
altered  to  a  trifling  extent  (a). 

In   the    case    of  Harvey   v.  Walters  (1))   the   law    was 
summed  up  in  the  following   terms:   "It  appears  to   us 
that  to  hold   that  any,  even  the   slightest,  variation   in 
the  enjoyment  of  an  easement  would  destroy  the  easement 
would  virtually  do  away  with  all   easements,  as   by  the 
effect  of  natural   causes   some   change   must   take  place. 
Thus  water  percolating  or  flowing  would  produce  some 
wear  and  tear  and  alter  the  height  or  width  of  the  conduit ; 
so  would  weather,  alternations  of  heat  and  cold,  &c.     In 
the  case  of  ancient  lights,  changes  in  the  transparency  of 
glass,  wear  and   tear  of  frames,  growth   of  shrubs,    &c, 
would  produce  effects  which  would  vary  the  character  of 
the  enjoyment.     In  the  user  of  a  footpath  the  footsteps 
would  never  be  on  the  same  line  or  confined  accurately  to 
the  same  width  of  road.     We  are  of  opinion  that  the  ques- 
tion here,  as  in  Hall  v.  Swift  (c)  and  other  cases,  is  whether 
there  has  been  a  substantial  variance  in  the  mode  of  or 
extent  of  user  or  enjoyment  of  the  easement  so  as  to  throw 
a  greater  burden  on  the  servient  tenement.     In  the  lan- 
guage of  Sir  Richard  Kindersley,  which  was  adopted  by 
the  Master  of  the  Rolls  in  the  case  of  Heath  v.  Buchiall  (<l), 
there  must  be  an  additional  or  different  servitude,  and  the 
change  must  be  material  either  in  the  nature  or  in  the 
quantum  of  the  servitude  imposed." 

Extinction  on      As  a  general  rule,  easements  are  also  extinguished  by 
union  of  operation  of  law  if  the  seisin  of  the  dominant  and  servient 

tenements  becomes  united  in  one  and  the  same  person. 

(z)  Baxendalev.M' Murray,  42  L.  J.,   C.  P.  p.   107;    28 

L.  II.,  2  Ch.  790.  L.  T.  p.  346. 

(a)  Hall  v.  Sicift,  4  Bing.  (c)  4  Bing.  N.  C.  381 ;    7 

N.   C.   381 ;  7   L.  J.,  N.  S.,  L.  J.,  N.  S.,  C.  P.  209. 
C.  P.  209.  (d)  L.  R.,  8  Eq.  1 ;  38  L.  J., 

(6)  L.  R.,  8  C.  P.  p.  1GG ;  Ch.  372  ;  20  L.  T.  549. 
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This  has  been  an  established  principle  of  the  English  law  Chap.  V. 
from  very  early  times,  and  was  distinctly  recognised  in  the  _ 
case  of  Sury  v.  Pigot  (e),  already  noticed,  in  which  the 
difference  between  easements  and  natural  rights  in  this 
respect  was  pointed  out.  The  true  reason  why  union  of 
seisin  has  the  effect  of  extinguishing  easements  is  very 
apparent  on  consideration  of  the  nature  of  those  rights 
and  their  origin.  Easements  are,  by  their  nature,  rights 
possessed  by  the  owner  of  one  piece  of  land  in  another 
piece  of  land  belonging  to  a  different  person  ;  if,  therefore, 
the  seisin  of  the  two  pieces  is  united  in  one  owner,  the 
right  must  necessarily  cease  to  be  an  easement,  for  it 
becomes  one  of  the  ordinary  rights  of  property  to  which 
all  owners  of  land  are  entitled.  The  right  is  not  merely 
suspended  on  union  of  seisin  so  as  to  revive  again  on 
severance  of  the  properties,  for  easements  have  their 
origin  in  grant,  and  on  severance  of  the  original  dominant 
and  servient  tenements  the  original  easements  cannot 
revive  without  a  fresh  grant,  and  then,  indeed,  the  rights 
granted  are  not  the  original  but  new  easements.  Whit- 
lock,  C.  J.,  is  reported  to  have  said,  in  Sury  v.  Pigot, 
that  the  reason  for  extinction  of  rights  of  way  by  unit}' 
of  seisin  is  that  they  are  part  of  the  profits  of  the  land, 
and  he  couples  them  with  rights  of  common  and  fishery ; 
but  there  is  probably  some  mistake  in  the  report :  the 
true  reason  appears  in  the  case  of  Bright  v.  Walker  (f), 
where  the  Court  said  that  an  easement  could  not  be 
acquired  by  prescription  if  unity  of  possession  existed 
during  any  part  of  the  prescriptive  period,  "for  then  the 
claimant  would  not  have  enjoyed,  as  of  right,  the  ease- 
ment, but  the  soil  itself"  :  that  is,  the  enjoyment  of  the 
right  of  walking  on  the  land  would  not  be  the  exercise 
of  an  easement  but  the  enjoyment  of  one  of  the  ordinary 

(e)  Popham's     Rep.      166.  (/)  1  C,  M.  &  R.  p.  219  ;  3 

Buckby   v.    Coles,    5    Taunt.  L.   J.,  N.   S.,   Exch.  pp.  253, 

pp.    315,    316.       Heigate   v.  254. 
Williams,  Noy's  Rep.  119. 
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Chap.  V.     rights  which  belong  to  ever}'  owner  of  land  as  incident  to 
his  property  in  the  soil. 

Necessity  for       The  expression  "  unity  of  ownership  "  has  often  been 
seisin.  employed   to    denote  that   species  of  union  which  will 

prevent  an  easement  being  acquired  by  prescription,  or 
will  extinguish  an  easement  after  it  has  been  gained  ;  but 
the  expression  is  not  accurate,  for  "  ownership  "  may  mean 
ownership  in  fee,  or  for  life,  or  for  a  term  of  years,  or  any 
other  period,  and  the  effect  of  the  unity  is  not  the  same  in 
all  those  cases.  The  expression  "  unity  of  possession  "  is 
also  used  sometimes  to  denote  the  same  thing,  and  this 
phrase  is  equally  inaccurate.  To  extinguish  an  easement 
by  this  means  it  is  necessaiy  that  there  should  be  unity  of 
seisin,  for  unity  of  ownership  of  the  dominant  and  servient 
tenements  for  different  estates  merely  causes  suspension 
and  not  extinction  of  an  easement.  Thus,  where  the  one 
tenement  was  held  in  fee,  and  the  other  for  a  term  of 
five  hundred  years,  it  was  held  that  this  union  did  not 
extinguish  but  merely  suspended  the  easement  during 
the  unity  of  possession,  and  that  the  right  revived  on 
severance  of  the  tenements  (g). 

Exceptional  Union  of  seisin  even  will  not  in  eveiy  case  cause  extinc- 
tion of  easements.  It  was  said  by  the  Court  of  Exchequer 
Chamber,  in  the  case  of  James  v.  Plant  (h),  "  We  all  agree 
that  where  there  is  a  unity  of  seisin  of  the  land  and  of  the 
way  over  the  land  in  one  and  the  same  person,  the  right 
of  way  is  either  extinguished  or  suspended  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the 
way ;  "  and  from  that  case  it  appears  that  unity  of  seisin 
will  not  extinguish,  but  will  merely  suspend,  an  easement, 
if  the  estates  in  the  respective  tenements  are  not  estates  in 
fee  simple.  The  facts  of  that  case  were  that  the  dominant 
tenement  was  vested  in  two  sisters  as  coparceners  in  fee, 

(g)  Thomas  v.  Thomas,  2  C,  (h)  4   A.    &  E.   p.   7G1 ;  6 

51.  &  R.  34.    Simper  v.  Foley,      L.  J.,  N.  S.,  Exch.  2G0. 
2  Joh.  &H.  555;  5L.T.  G69. 
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claiming  by  descent  from  their  father,  and  that  the  Chap.  V. 
servient  estate  came  to  them  from  their  mother  under 
her  marriage  settlement  as  tenants  in  common  in  tail 
general,  and  the  Court  said  that  there  could  he  no  doubt 
but  that  any  right  of  way  which  before  the  unity  of  seisin 
belonged  to  the  dominant  tenement  over  the  servient 
tenement,  .became  suspended  in  law  from  the  moment 
when  such  unity  of  seisin  commenced  ;  and  that  such 
suspension  of  the  right  would  continue  until  the  unity 
of  seisin  should  cease  by  the  determination  of  the  estate 
tail ;  but  the  Court  did  not  say  that  such  a  unity  of  seisin 
would  cause  the  permanent  extinction  of  the  easement. 
On  the  same  principle,  it  is  presumed  that  an  easement 
would  not  be  destroyed  if  one  tenement  were  held  in  fee 
and  the  other  merely  for  life,  or  if  one  were  held  as 
trustee  and  the  other  in  the  claimant's  own  right  (/). 

In  the  case  of  Ricliardson  v.  Graham  (j ),  light  had 
been  enjoyed  for  a  house  in  the  occupation  of  the  plain- 
tiff as  tenant  for  more  than  twenty  years  over  an  adjoining 
piece  of  ground  belonging  to  the  defendant,  who  built 
thereon  and  obstructed  it.  A  writ  was  issued  by  the 
plaintiff,  and  the  defendant  then  bought  the  freehold  of 
the  dominant  tenement,  creating  thereby  a  unity  of  seisin. 
It  was  held  that  the  right  to  light  was  not  put  an  end  to 
by  this.  The  easement,  it  is  to  be  observed,  was  a  right 
to  light  acquired  under  the  third  section  of  the  Prescrip- 
tion Act  hy  the  occupier  in  his  own  right  as  distinct  from 
his  landlord  the  freeholder,  and  the  sale  by  the  landlord 
to  the  defendant  was  therefore  made  subject  to  the  plain- 
tiff's right,  which  consequently  was  not  extinguished. 
The  case  is  quite  exceptional  and  must  not  be  taken 
as  an  authority  with  regard  to  a  right  of  way  or  water- 
course under  the  second  section  of  the  Prescription  Act, 

(i)  Per    Brett,    L.    J.,    in  p.  203. 
Ecclesiastical    Commissioners  (j)  (1908)   1   K.  B.  39  ;  77 

v.  Kino,  14  Ck.   D.  p.  222  ;  L.  J,  K.  B.  27  ;  98  L.  T.  360. 
49  L.  J.,  Ck.  p.  534  ;  42  L.  T. 

E.  0    0 
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Chap.  V.     or  any  other  easement  depending  on  a  grant,  express  ov 
ec  implied,  by  the  owner  in  fee,  either  under  the  Act  or  at 

common  law.  It  must  be  remembered  that  though  a 
prescriptive  right  to  light,  not  being  dependent  on  any 
implied  grant,  can  now  be  acquired  by  a  tenant  as 
occupier  of  the  dominant  tenement  in  his  own  right 
and  independently  of  his  landlord,  a  prescriptive  right 
to  a  way  or  a  watercourse  does  still  depend  on  an  implied 
grant,  both  at  common  law  and  under  the  Act,  and  that 
the  giant  is  presumed  to  have  been  made  by  the  servient 
owner,  not  to  the  tenant,  but  to  his  landlord,  the  owner 
in  fee,  and  that  the  tenant  enjoys  the  easement  not  in  his 
own  right,  but  in  right  of  the  owner  in  fee.  If,  therefore, 
in  such  cases  the  fees  simple  of  the  dominant  and  servient 
tenements  become  united  after  the  easement  has  been 
acquired  by  means  of  the  tenant's  user,  the  implied  grant 
would  be  merged  and  the  easement,  unlike  a  right  to 
light,  would  be  extinguished. 

3.  Extinction  3.  The  third  mode  by  which  easements  may  be  extin- 
the  owner.0  guished  is  by  the  act  of  the  owner,  as  by  a  release — that 
Release  and  is,  by  a  re-grant  of  the  right  by  the  dominant  to  the 
abandonment.  servient  owner.  A  release  may  be  either  actual  or  implied, 
but  if  actual,  it  can  only  be  effected  by  deed.  It  is  not  a 
common  thing  to  hear  of  an  implied  release  of  an  ease- 
ment, but  the  expression  "  abandonment  "  of  an  easement 
is  frequently  met  with,  whereas  these  expressions  appear 
to  be  synonymous,  for,  in  truth,  abandonment  of  an 
easement  extinguishes  the  right  only  when  a  release  can 
he  implied  from  cessation  of  user  and  the  surrounding 
circumstances.  Thus,  Mr.  Justice  Willes  said:  "I  do 
not  think  that  this  Court  means  to  lay  it  down  that  there 
can  be  an  abandonment  of  a  prescriptive  easement  like 
this  without  a  deed  or  evidence  from  which  the  jury  can 
presume  a  release  of  it"  (A);  and  again,  in  the  case  of 

(k)  Lord!  v.  Smith,  3  ( '.  I'...      v.  Hill,  2  Bing.  N.  C.  339;  5 
N.  8  ,  p.  127.    See  also  Bower      L  J.3  X.  S.,  C.  P.  77. 
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Regina  v.   Chorley  (I),  the   Court  said  :    "  The  learned     Chap.  V. 
judge  appears  to  have  proceeded  on  the  ground  that  as  t-  1- 

twenty  3rears'  user,  in  the  absence  of  an  express  grant, 
would  have  been  necessaiy  for  the  acquisition  of  the  right, 
so  twent}'-  years'  cesser  of  the  use,  in  the  absence  of  any 
express  release,  was  necessary  for  its  loss.  But  we  appre- 
hend that  as  an  express  release  of  the  easement  would 
destroy  it  at  any  moment,  so  the  cesser  of  use,  coupled 
with  any  act  clearlj'  indicative  of  an  intention  to  abandon 
the  right,  would  have  the  same  effect  without  any  reference 
to  time."  From  this  it  is  apparent  that  the  only  way  in 
which  an  easement  can  be  extinguished  by  the  act  of  the 
parties  interested  is  by  release,  actual  or  presumed;  that 
non-user  will  not  have  that  effect  unless  a  release  can  be 
implied  from  such  non-user  and  the  surrounding  circum- 
stances ;  and  that  when  an  easement  is  spoken  of  as 
having  been  lost  by  abandonment,  it  is  intended  that  the 
circumstances  are  such  that  a  release  is  to  be  presumed. 

Non-user  is  generall}r  the  principal  evidence  of  aban-  Evidence  of 

donment  of  an  easement,  but  non-user  is  not  by  itself release  :_ 

J  non-user. 

conclusive  evidence  that  the  right  is  abandoned,  for  it 

may  be  explained  hy,  and  must  be  considered  with,  the 

surrounding  circumstances ;  it  must,  moreover,  always  be 

a  question  as  to  the  intention  with  which  the  user  was 

given  up.     Thus,  the  fact  that  a  building  with  ancient 

lights  is  pulled  down  does  not  destroy  the  right  to  light 

if  it  be  the  evident  intention  of  the  owner  to  build  new 

premises  preserving  the  ancient  lights  (m).    Non-user  may 

be  explained  by  showing  that  the  owner  of  an  easement 

had  for  the  time  no  occasion  to  use  it,  he  having  other 

and  more  convenient  means  of  enjoying  his  land  than  by 

its  use  (n).     On  this  ground  it  was  held  that  a  right  of 

(Z)  12  Q.  B.  p.  518.  (n)  Wardv.  Ward,  7  Exch. 

(m)  Ecclesiastical  Commis-  838 ;  21  L.  J.,  Exch.  331. 
sioners  v.  Kino,  11  Ch.  D.  Orossley  &  Sons  (Limited)  v. 
213  ;  19  L.  J.,  Ch.  -329  ;  12  Lightowler,  L.  R.,  3  Eq.  279  ; 
L.  T.  201.  L.  R.  2  Ch.  178  ;  30  L.  J.,  Ch. 

o  o  2 
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Chap.  V.  way  along  a  stream  was  not  lost  by  the  owner  of  the 
SectJ^  right  allowing  a  part  of  the  stream  to  become  filled  with 
mud,  even  though  it  remained  impassable  for  sixteen 
years,  for  the  mud  might  be  removed  if  the  way  had  been 
required  (o).  So  also  it  was  held  that  non-user  till  the 
year  1810  of  a  right  of  access  to  mines  reserved  in  a  grant 
of  land  dated  1704,  was  not  by  itself  sufficient  ground 
for  presuming  that  the  right  had  been  released.  Adverse 
possession,  coupled  with  such  non-user,  might  have  raised 
a  presumption  of  release  (p). 

Release,  when  Jf  non-user  be  accompanied  by  circumstances  which 
ion  of     clearly  show  an  intention  of  not  resuming  the  user  of  an 

user«  easement,  a  presumption  of  a  release  will  generally  be 

implied,  and  the  easement  will  be  lost;  but  as  the  inten- 
tion of  not  resuming  the  user  has  to  be  shown  from  the 
surrounding  circumstances,  and  from  the  acts  of  the  part}' 
presumed  to  have  released  his  right,  it  is  frequently  a 
question  of  some  nicety  whether  the  circumstances  are 
such  that  the  presumption  can  be  made.  It  seems,  how- 
ever, not  to  be  so  much  the  actual  intention  of  the  owner 
of  the  easement  that  has  to  be  taken  into  consideration  as 
the  effect  which  his  acts  and  the  accompanying  circum- 
stances produce  upon  the  mind  of  other  and  reasonable 
people,  for  in  many  cases  an  owner  of  an  easement  at  the 
time  he  ceases  to  use  it  has  no  particular  intention  on 
the  subject  of  abandoning  his  right ;  it  may  be  that  the 
easement  is  not  at  the  time  required,  and  he  does  not  for 
a  moment  consider  whether  he  will  at  any  future  time 
desire  to  resume  its  use  or  not,  but  ceases  to  use  it 
simply  because  he  does  not  want  it  at  the  moment ;  his 
acts  may  nevertheless   induce    other   persons,  including 

584;   L6L.  T.438.     Mason  v.  N.  C.  549;    I   L.  J.,  X.  S., 

//;//,.".  I'..  A -Ad.  p.  If,.    Darling  C.  P.  L53.     Hale  v.  ohlroijd, 

v.Clue,  I  F.&  F.329.    Cooky.  I!  M.  &  W.   789;   L5  L.  J., 

Corporation  of  Bath,  L  R.,  6  Exch.  4. 

Eq.  177:    L8  L  T.  L23.  (p)  Seaman  v.  Vaicdrey,l& 

Bower  v.  Kill,  1  Bing.  Ves.  390. 
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the  servient  owner,  to  suppose  that  he  means  to  abandon  Chap.  V. 
his  easement  entirety,  and  never  to  resume  its  use,  and  ^ect-  *• 
they  may  act  on  that  supposition  to  their  prejudice  if 
he  is  allowed  subsequently  to  say  he  never  meant  to 
abandon  his  right  and  to  claim  it  again.  His  non-user 
under  the  surrounding  circumstances  may,  in  such  case, 
operate  as  a  kind  of  estoppel  against  him,  and  prevent 
him  saying  that  he  has  not  abandoned  his  easement. 
In  the  case  of  Moore  v.  Raicson  (q),  the  facts  were,  that 
the  plaintiff's  predecessors  had  been  owners  of  a  building 
formerly  used  as  a  weaver's  shop,  in  which  were  ancient 
lights,  and  that  about  seventeen  years  before  the  action 
this  building  was  pulled  down  and  in  its  stead  a  stable 
was  erected,  having  a  blank  wall  on  the  spot  where  the 
ancient  lights  had  been.  About  three  years  before  the 
action,  and  while  the  plaintiff's  stable  remained  as  it  had 
been  built,  the  defendant  erected  a  building  next  to  the 
blank  wall,  and  the  plaintiff  thereupon  opened  a  window 
in  the  blank  wall  in  the  same  place  where  there  had 
formerly  been  a  window  in  the  old  shop,  and  the  action 
was  brought  for  obstruction  of  that  window.  It  was  con- 
tended that  the  non-user  was  not  sufficient  to  warrant 
the  presumption  of  a  release  of  the  right  to  have  the 
light  uninterrupted  ;  but  it  was  held  that  the  easement 
was  lost,  and  Abbott,  C.  J.,  said  that  it  seemed  to  him 
that  if  a  person  entitled  to  ancient  lights  pulls  down  his 
house  and  erects  a  blank  wall  in  the  place  of  a  wall  in 
which  there  had  been  windows,  and  suffers  that  blank 
wall  to  remain  for  a  considerable  period  of  time,  it  lies 
upon  him  at  least  to  show  that  at  the  time  when  he  so 
erected  the  blank  wall,  and  thus  apparently  abandoned 

^  (q)  3  B.  &  C.  332  ;  3  L.  J.,  L.  C„  12  Yes.  p.  265.     la  this 

K.  B.  32.     Drewett  v.  Sheard,  case  the  Lord  Chancellor  com- 

7  C.  &  P.  465.     Lawrence  v.  mented  on  the  effect  of  long 

Obce,  3  Camp.  514.     Cook  v.  continued    non-user    as    evi- 

( 'orporation  of  Bath,  L.  R.,  6  dence  against  a  public  right 

Eq.  177  ;  18  L.  T.  123.     Hil-  of  way. 
lary  v.    Waller,  per  Ershine, 
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Chap.  V.  the  windows  which  gave  light  and  air  to  his  house,  that 
Sect-  L  was  not  a  perpetual  but  a  tempi  nary  abandonment  of  the 
enjoyment,  and  that  he  intended  to  resume  the  enjoy- 
ment of  those  advantages  within  a  reasonable  period  of 
time.  lie  thought  the  burden  of  showing  that  laid  on 
the  party  who  had  discontinued  the  use  of  the  light  ; 
and,  he  added,  that  by  building  the  blank  wall,  the 
plaintiff  might  have  induced  another  person  to  become 
the  purchaser  of  the  adjoining  ground  for  building 
purposes,  and  it  would  be  most  unjust  that  he  should 
afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect. 

Cases  in  It  sometimes  happens  that  there  is  no   other  circum- 

user^stae"  stance  than  non-user  for  a  particular  time  to  determine 
only  evidence  the  question  of  abandonment.  In  such  an  event  the 
ment.  duration  of  the    non-user   is    the    principal    guide  upon 

which  reliance  must  be  placed,  but  this  must  be  con- 
sidered not  by  itself  but  in  conjunction  with  the  nature 
of  the  easement  in  dispute,  for  non-user  of  one  description 
of  easement  for  a  length  of  time  may  lead  to  a  very 
dissimilar  conclusion  from  non-user  of  an  easement  of  a 
different  character :  thus,  non-user  of  a  right  of  way  for 
twenty  years  may  raise  a  fair  presumption  that  the  right 
has  been  abandoned,  whereas  a  case  was  noticed  above  in 
which  it  was  held,  that  non-user  for  one  hundred  and  six 
years  did  not  lead  to  the  same  presumption  (r). 

Non-user  for  It  has  been  thought  sometimes  that  as  a  grant  of  an 
ban  ,  ,  ,         ,  ,        . 

twenty  years,  easement  cannot  lie  presumed  unless  user  has  been  con- 
tinued uninterruptedly  for  twenty  years  at  least,  so  also 
that  nothing  short  of  twenty  years'  non-user  can  raise  a 
presumption  of  a  release  of  an  easement  (s),  but  that  does 
not  appear  to  be  a  correct  conclusion,  for  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 

(r)  Seaman  v.  Vawdrey,  10         (s)  Divwett  v.  Sheard,  7  0. 
Ves.  390.  &  P.  L65. 
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Bench  in  the  case  of  Regina  v.  Chorley  (t),  said  :  "  The  Chap.  V. 
learned  judge  appears  to  have  proceeded  on  the  ground  ^ect.  lj 
that  as  twenty  years'  user  in  the  absence  of  an  express 
grant  would  have  been  necessary  for  the  acquisition  of 
the  right,  so  twenty  years'  cesser  of  the  use  in  the 
absence  of  an}*-  express  release  was  necessary  for  its  loss. 
But  we  apprehend  that  as  an  express  release  of  the 
easement  would  destroy  it  any  moment,  so  the  cesser 
of  use,  coupled  with  any  act  clearly  indicative  of  an 
intention  to  abandon  the  right,  would  have  the  same 
effect  without  any  reference  to  time.  ...  It  is  not 
so  much  the  duration  of  the  cesser  as  the  nature  of  the 
act  done  by  the  grantee  of  the  easement  or  of  the  adverse 
act  acquiesced  in  by  him,  and  the  intention  in  him 
which  either  the  one  or  the  other  indicates,  which  are 
material  for  the  consideration  of  the  jury.  The  period 
of  time  is  only  material  as  one  element  from  which  the 
grantee's  intention  to  retain  or  abandon  his  easement 
may  be  inferred  against  him  ;  and  what  period  may  be 
sufficient  in  any  particular  case  must  depend  on  all  the 
accompanying  circumstances."  If  there  are  no  circum- 
stances to  aid  the  presumption  of  a  release  or  the  reverse, 
probably  no  presumption  of  a  release  ought  to  be  made 
until  non-user  has  continued  for  twenty  years  ;  but,  as  it 
was  said  above,  there  are  many  cases  in  which  this  would 
not  even  be  sufficient,  for  the  duration  of  the  non-user 
must  always  be  considered  in  conjunction  with  the  nature 
of  the  easement  about  which  the  question  is  raised. 

Release  or  abandonment  of  an  easement  can  of  course  Release,  or 
only  occur  after  the  easement  has  been  legally  acquired —  onJ    after 
that  is,  after  it  has  actually  become  an  easement  ;    and  acquisition, 
it    will    be    remembered    that    an    easement    cannot    be 
acquired — that  is,  it  cannot  actually  become  an  easement 
— under   the   Prescription  Act,  unless   there   has    been 
uninterrupted  enjoyment  for  the  full  period  of  twenty 

(t)  12  Q.  13.  p.  519. 
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chap.  V.     years,  and  that  the  enjoyment  lias  immediately  preceded 
Sect.  1.      some  action  or  suit  (u).     Until  that  action  or  suit  has 
been  commenced,  therefore,  no  question  of  abandonment 
or  release  can  arise,   even  though  the    enjoyment   may 
have  continued  uninterruptedly  for  a  hundred  years  prior 
to   a  period   of   non-user  or  some   act   indicative   of   an 
intention  to  abandon.      When,  therefore,  an  easement  is 
claimed    under    the    Prescription    Act,    the    question    is 
whether  the  easement  has  been  acquired  and  not  whether 
it  has  been  abandoned,  and  to  disprove  acquisition  it  is 
not  necessary  to  show  non-user  for  twenty  or  any  greater 
number  of  years,  nor  the  intention  of  the  gwasi- dominant 
owner  when  he  ceased  to  use  the  easement,  as  it  is  in 
cases  where  the  question  relates  to  a  release  or  abandon- 
ment ;  it  is  merely  requisite  to  show  that  there  has  been 
non-user    during    the    last    year    before    the    action,    or, 
indeed,  >ome  other  year  within  the  prescriptive  period, 
irrespectively  of  the  intention  with  which  the  user  was 
given   up,  for  that  is  sufficient  to  prevent  an  easement 
being  acquired.     If,  however,  the  easement  is  claimed  by 
express    grant  or   b}r  prescription    at    common    law,   no 
action  is  required  to  perfect  the  title,  and  it  is  not  neces- 
sary to  prove  user  in  every  year  in  order  to  secure  the 
right.     The  question  of  abandonment  in  such  cases  can  in 
no  way  be  influenced  by  the  fact  that  no  action  has  ever 
been   brought,    and  non-user  for   a   considerable    period 
becomes,    not    conclusive    against  the   fact   of  the  prior 
existence  of  the   easement,   but    merely  evidence   to  be 
considered  with  other  circumstances  of  an  intention  to 
abandon.     There  is  frequently  a  tendency  to  confuse  loss 
by  abandonment  evidenced  by  non-user  with  failure  to 
acquire  an  easement  by  reason  of  breach  of  continuity  of 
enjoyment. 

Temporary  As  cessation   of  user  must  always  be  considered  in 

cessation  o" 
user  may  1j 
explained. 


cessation  oi      connection  with   surrounding  circumstances  to  ascertain 
user  may  be  ° 


(u)  Prescription  Act,  sect.  -1. 
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whether  a  release  of  an  easement  may  be  presumed,  so  Chap.  V. 
surrounding  circumstances  may  be  given  in  evidence  to 
explain  away  the  effect  of  long-continued  non-user,  and 
to  show  that  the  easement  has  not  been  permanently 
abandoned.  Thus  it  may  be  shown  that  the  cessation  of 
user  occurred  in  consequence  of  an  agreement  whereby 
the  dominant  owner  consented  to  give  up  his  right 
temporarily,  as  in  the  case  of  Davis  v.  Morgan  (r).  In 
that  case  a  mill-owner  had  granted  to  another  mill-owner 
higher  up  a  stream  the  use  of  all  the  water  of  the  stream 
for  a  term  of  ninety-nine  years  for  a  certain  premium  ; 
at  the  expiration  of  that  term  the  grantor  became  entitled 
to  have  the  stream  restored  to  its  former  condition,  yet, 
although  the  grantor's  mill  had  been  then  long  since  pulled 
down,  it  having  become  useless  from  want  of  the  water,  it 
was  considered  that  the  right  was  not  lost  by  abandon- 
ment, and  that  he  was  still  entitled  to  rent  for  the  use  of 
the  water  by  the  grantee  after  the  expiration  of  the  term. 
So,  also,  it  ma}r  be  shown  that  the  cessation  of  user 
occurred  in  consequence  of  the  temporary  substitution  of 
another  and  a  different  mode  of  enjoyment  of  the  ease- 
ment for  the  sake  of  convenience,  on  proof  of  which  the 
presumption  of  a  release  will  be  rebutted.  Thus,  where 
the  owner  of  an  old  pond,  which  was  supplied  with  water 
from  a  well,  diverted  the  water  to  three  new  ponds  which 
he  made,  and  suffered  the  old  pond  to  become  filled  with 
mud  and  useless,  it  was  held  that  as  the  use  of  the  old 
pond  was  discontinued  only  because  the  owner  obtained 
the  same,  or  a  greater,  advantage  from  the  use  of  the  three 
new  ponds,  his  easement  for  the  old  pond  was  not  lost  by 
abandonment  (w). 

A  dominant  owner  always  has  the  power  to  abandon  Right  of 
his  easement  if  he  pleases.     It  may  seem  that  this  is  so  owners  t0 

0)  4  B.  &  C.  8.     Lovell  v.  L.  T.  777  :  (1909)  2  Cli.  578  ;  elements 

Smith,    3   C.   B.,  N.  S.  120.  79  L.  J.,  Ch.  48  ;  101  L.  T. 

Hidbert  v.  Dale,  (1909)  2  Ch.  501. 
570 ;  78  L.  J.,  Ch.  457  ;  100  (w)  Hale  v.  Oldroyd,  14  M. 
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chap.  A",  self-evident  a  fact  that  it  is  needless  to  refer  to  it ;  but 
^ect-  *•  it  lias  been  contended  that  if  the  user  of  an  easement  is 
beneficial  to  tbe  servient  owner  as  well  as  to  the  dominant 
owner,  the  former  can  acquire  a  sort  of  counter-easement 
that  the  dominant  owner  shall  not  give  up  the  user,  so 
that  the  servient  owner  may  not  lose  the  advantage  he 
lias  been  accustomed  to  enjoy.  This  point  arose  in  the 
case  of  Mason  v.  Shreivsbury  and  Hereford  Railivay 
Company  (x).  The  defendants  or  their  predecessors  had 
diverted  a  stream  to  a  canal  under  the  power  of  an  Act 
of  Parliament.  This  diversion  continued  for  many  years; 
and,  during  that  time,  the  old  hed  of  the  stream  became 
partly  filled  up,  so  that  on  the  defendants  doing  away 
with  the  canal  and  restoring  the  stream  to  its  old  course 
the  plaintiff's  land  was  flooded.  Cockburn,  C.  J.,  held 
that  the  plaintiff  could  not  recover,  for  that  it  is  of 
the  essence  of  an  easement  that  it  exists  for  the  benefit 
of  the  dominant  tenement  alone,  and  being  in  its  very 
nature  a  right  created  for  the  benefit  of  the  dominant 
owner,  its  exercise  by  him  cannot  operate  to  create  a  new 
right  for  the  benefit  of  the  servient  owner  ;  and,  like  any 
otber  right,  its  exercise  maybe  discontinued  if  it  becomes 
onerous  or  ceases  to  be  beneficial  to  the  party  entitled 
to  it. 

Revocation  of      A  few  remarks  are  demanded  in  this  chapter  relative  to 
revocation  of  licences. 

In  the  early  part  of  this  work  the  distinction  was 
explained  between  an  easement  and  a  licence  in  the 
nature  of  an  easement,  and  it  was  pointed  out  that  a 
mere  permission  to  do  an  act,  which  would  without 
permission  constitute  a  trespass,  is  a  licence.  It  has 
been  unnecessary  to  make  frequent  reference  to  the  subject 

&  W   789;   L5  L  J.,  Exch.  I.  Neuman,  1  B.  &  Aid.  258. 
Lore//  v.  Smith,  3  C  B.,  X.  S.         (x)  L.  R.,  6  Q.  B.  578;  40 

L20.     Eeignolds  v.   Edwards,  L.   J.,  Q.  B.  293;  25  L.  T. 

Willes,     282.      Saunders     v.  239. 
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of  licences,  for  there   is  little   to  be  said  about  them  ;     Chap.  V. 
but  this  work  would  be  incomplete  were  it  not  shown  in      bect-  *• 
this  place  how  licences  may  be  revoked,  and  also  in  what 
cases  they  have  been  held  to  be  irrevocable. 

As  a  general  rule,  licences  are  revocable  at  the  will  of  Revocable 
the  grantor,  for  no  interest  in  land  is  conferred  on  the  ab]e  ijcences> 
grantee  by  the  grant  of  a  licence  (y).  The  whole  effect  of 
a  licence  is  to  render  an  act  justifiable  which  without  that 
licence  would  have  been  actionable ;  and  if  the  licence  is 
revoked,  the  effect  of  a  revocation  is  merely  to  remove 
the  permission  or  justification,  so  that  the  act  becomes 
unlawful.  There  are  cases,  however,  in  which  the  law- 
has  determined  that  licences  shall  not  be  revoked, 
either  on  account  of  the  injustice  which  would  be  done 
to  the  grantee,  or  on  account  of  the  circumstances 
accompanying  the  grant  of  the  licence.  This  has  been 
explained  in  the  case  of  Wood  v.  Leadbitter  (;),  a  case 
in  which  the  subject  of  licences  received  much  considera- 
tion. The  Court  there  said  :  "  A  mere  licence  is  revocable, 
but  that  which  is  called  a  licence  is  often  something  more 
than  a  licence :  it  often  comprises,  or  is  connected  with,  a 
grant,  and  then  the  party  wrho  has  given  it  cannot  in 
general  revoke  it  so  as  to  defeat  his  grant  to  which  it 
was  incident.  It  may  further  be  observed,  that  a  licence 
under  seal  (provided  it  be  a  mere  licence)  is  as  revocable 
as  a  licence  by  parol;  and,  on  the  other  hand,  a  licence  by 
parol,  coupled  with  a  grant,  is  as  irrevocable  as  a  licence 
by  a  deed,  provided  only  that  the  grant  is  of  a  nature  capable 
of  being  made  by  parol.     But  where  there  is  a  licence  by 

(//)  Though   this   is    so,    it  the  licence.  Mellow.  Watkins, 

has  been  said  that  reasonable  L.   R.,  9   Q.  B.  400.     Wilson 

notice  of  revocation  should  be  v.  Tavener,  ( 1901)  1  Ch.  578  ; 

given,  especially  if  it  is  neces-  70  L.  J.,  Ch.   263  ;  84  L.  T. 

sary   for   the   licensee   to    do  48. 

something,  as  to  remove  goods  (:)  13  M.  &  W.  p.  814  :   14 

or  alter  the  direction  of  pipes  L.  J.,  Exch.  p.  104. 
or  bell-wires  on  revocation  of 
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(  hap.  V.     parol,   coupled  with  a  parol  grant,  or  pretended  grant, 
^ect'  1-      of  something  which  is  incapable  of  heing  granted  other- 
wise than  hy  deed,  there  the  licence  is  a  mere  licence  : 
it  is  not  an  incident  to  a  valid  grant,  and  it  is  therefore 
revocable."      A   deed    which    granted  a    liberty,  licence, 
power,  and  authority  to  dig  for  tin,  and  to  dispose  of  the 
tin  obtained,  on    certain  terms  for  a  period  of   twenty- 
one  years,  was  described  by  Abbot,  C.  J.,  as  granting  a 
licence  only  to  take  the  ore  which  should  be  found,  and 
not  conferring  any  estate  or  interest  in  the  rest  of  the 
soil ;  but  the  licence  was  also  said  to  be  irrevocable  on 
account  of  its  carrying  an  interest  in  the  ore  (a).     On  a 
similar  principle,  if  a  person  sells  goods  on  his  land  and 
gives  permission  to   the  purchaser  to  leave  them  there 
for  a  time,  and  then  to  come  on  to  the  land  to  take  them 
away,  he  cannot,  when  the  time  comes,  revoke  the  licence 
and  so  prevent  the  purchaser  getting  the  goods  (b).     In 
another  case  the  grantee  of  a  right  of  way  from  his  coal- 
pit, who  had  constructed  a  waggon-way,  agreed  that  another 
coal-owner  should  also  use  the  waggon-way  ;  the  latter 
acquired  a  licence  only  to  use  the  wa}r  as  the  former  had 
a  right  merely  to  carry  his  own  coals  ;  but,  subsequently, 
the  owner  of  the  soil  granted  by  deed  to    the  second 
coal-owner  a  right  of  way  over  the  same  road  and  waggon- 
way  where  he  previously  had  a  mere  licence  to  pass,  and 
afterwards   the  owner  of  the  soil  became  owner  of  the 
first   grantee's  coal-pit,  and  so  of  his  waggon- way,  and  it 
was  decided  that  though,  as  between  the  two  grantees, 
the  second  coal-owner  had  merely  a  licence  to  use  the 
waggon-way,  yet  that  the  grantor,  who  had  become  assignee 
of    his   grantee,    could   not   revoke    the    licence   to    use 
the   waggon-way,   for   by  so   doing  he  would  defeat  his 
own  grant  (r).     In    Wood  v.  Lake  id)  a  parol  agreement 

(a)  Doe  d.  Hanley  v.  Wood,  (c)  Newmarsh  v.  Brandling, 
■1  B.  &  Aid.  p.  738.  3  Swan.  (J!J. 

(b)  Wood  v.  Manley,  11  A.  (d)  Sayer,  3. 
&   !•:.  34. 
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that  the  plaintiff  should  have  liberty  to  place  coals  on     Chap.  V. 
the   defendant's    land    for    a    fixed    term,    which   he   did        e 
for  a  part  of  the  term,  was  held  to  confer  an  irrevocable 
licence. 

A  licence  is  also  irrevocable  if  the  licensee,  acting  upon  Execution  of 

the  permission  granted,  has  executed  a  work  of  a  perma-  a  work  of  a 

.  permanent 

nent  character,  and  has  incurred  expense  in  its  execution,  and  expensive 
This  rule  of  law  seems  to  be  based  upon  the  injustice0  arac  i 
which  would  be  inflicted  upon  the  licensee  if,  after  he 
had  laid  out  money  and  had  executed  a  permanent  work, 
the  licensor  were  permitted  to  revoke  his  licence  and 
make  him  destroy  his  work,  and  so  lose  the  money 
expended,  or  if  he  were  allowed  to  treat  him  as  a  wrong- 
doer and  recover  damages  for  the  very  act  for  which  he 
gave  permission.  Thus,  in  Winter  v.  Brockwell(e),  the 
action  was  brought  for  enclosing  an  area  through  which 
the  plaintiff  was  entitled  to  receive  light  and  air,  and  it 
appeared  in  evidence  that  the  area  belonged  to  the  defen- 
dant, and  that  he  erected  the  enclosure  with  the  express 
consent  and  approbation  of  the  plaintiff;  it  was  held  that 
after  that  consent  to  the  erection,  the  plaintiff  could  not 
maintain  the  action.  Lord  Ellenborough,  C.  J.,  said  that 
the  point  was  new  to  him  when  it  occurred  at  the  trial, 
but  he  then  thought  it  very  unreasonable  that,  after  a 
part}r  had  been  led  to  incur  expense  in  consequence  of 
having  obtained  a  licence  from  another  to  do  an  act,  and 
the  licence  had  been  acted  upon,  the  latter  should  be 
permitted  to  recall  his  licence  and  treat  the  former  as  a 

(e)  8  East,  308.    Ligglns  v.  Elgin,     14    Beav.    530  ;     20 

Inge,   7  Bing.  682;  9  L.  J.,  L.    J.,    Ch.    495.      Laird   v. 

C.   P.'  202.     Wallis   v.  Har-  Birkenhead  Railway  Company, 

rison,  4  M.  &  W.  538  ;  8  L.  J.,  Job.  500 ;  29  L.  J.,  Ch.  218  ; 

N.    S.,    Exch.   44.      Rochdale  1  L.  T.  159.   Hervey  v.  Smith, 

Canal   Company   v.   King,    2  22    Beav.  299.      Bankart    v. 

Sim.,   N.   S.    78 ;    20    L.   J.,  Tennant,  L.  R.,  10  Eq.  141 ; 

Ch.  675.     Same  v.  Same,  16  39  L.  J.,  Ch.  809 ;  23  L.  T. 

Beav.    630 ;    22    L.    J.,   Ch.  137.     Mold  v.  Wheatcroft,  27 

604.     Duke  of  Devonshire  v.  Beav.  510;  29  L.  J.,  Ch.  11. 
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p.  V.  trespasser  for  having  done  that  very  act.  He  also  said 
'  '  that  he  had  afterwards  looked  into  books  upon  the 
point,  and  found  himself  justified  by  the  case  of  Web 
v.  Paternoster  (ee),  where  Haughton,  J.,  lays  down  the 
rule  that  a  licence  executed  is  not  countermandable,  but 
only  when  it  is  executory. 

Revocatiuii  by  Unless  a  licence  is  irrevocable  from  the  peculiar  circum- 
']',,,  grantor,  stances  of  the  case,  it  may  be  revoked  at  any  time  by  the 
grantor,  and  for  the  purpose  of  revocation  it  is  not  neces- 
sary that  he  should  expressly  countermand  his  licence, 
but  it  must  be  taken  to  be  revoked  if  he  does  any  act  by 
which  a  determination  to  put  an  end  to  it  is  shown,  or  if 
he  puts  it  out  of  his  power  to  continue  the  permission. 
Thus,  the  act  of  locking  a  gate  across  a  way  may  operate 
as  a  revocation  of  a  licence  to  use  the  way  (/)  ;  and  if  an 
owner  of  land  grants  another  person  licence  to  put  hay  on 
his  ground,  the  licence  must  be  considered  revoked  if  the 
owner  lets  or  sells  the  land  to  a  third  person  (g).  In  the 
case  of  Wallis  v.  Harrison  (It),  Parke,  B.,  said,  that  if 
the  owner  of  land  grants  to  another  a  licence  to  go  over 
or  do  any  act  upon  his  close,  and  then  conveys  away  the 
close,  there  is  an  end  to  that  licence  ;  for  the  licence  is  an 
authority  only  with  respect  to  the  soil  of  the  grantor,  and 
if  the  close  ceases  to  be  his  soil  the  authority  is  instantly 
gone.  Lord  Abinger,  C.  B.,  also  in  the  same  case,  said, 
that  a  mere  parol  licence  to  enjoy  an  easement  on  the 
land  of  another  does  not  bind  the  grantor  after  he  has 
transferred  his  interest  and  possession  in  the  land  to  a 
third  person.  He  added  that  he  never  heard  it  supposed 
that  if  a  man  out  of  kindness  to  a  neighbour  allowed  him 
to  pass  over  his  land,  the  transferee  of  that  land  is  bound  to 
do  so  likewise  ;  he  stated,  moreover,  that  it  is  not  necessary 
to   give  notice  of  the  transfer  of  the  land  in  order  to 

(ee)  Palmer's  1 1 ep.  p  71.  (g)  Plummer  v.  Wehb,  Noy's 

(/)  Hyde  v.  Graham,   1  II.  Rep.  98. 

6  C.  593  ;  32  L.  J.,  Exch.  27  ;  (h)  4  M.  &  W.  538  ;  8  L.  J., 

7  I..  T.  563.  N.  S.,  Exch.  44. 
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terminate  the  licence,  for  a  person  is  bound  to  know  who     Chap.  V. 
is  the  owner  of  the  land  upon  which  he  does  that  which 
prima  facie  is  a  trespass. 

The  next  subject  for  consideration  is  in  what  cases  ease-  Revival  of 

■,        ,        1-ii.        i  •   i    n  iii  •         j  easements  and 

ments  and  natural  rights  winch  have  ceased  to  be  enjoyed  nRtural 

can  be  revived,  and  when  they  are  so  entirely  destroyed  as  rights. 
to  render  their  revival  impossible  ;  and  it  may  be  stated 
generally  that  any  right  which  is  merely  suspended  will 
revive  when  the  cause  of  the  suspension  is  removed,  but 
that  any  right  which  is  altogether  extinguished  can  never 
revive,  though  a  similar  right  may  be  granted  at  any 
time  subsequent,  unless  prevented  by  the  cause  of  the 
previous  extinction.  Thus  natural  rights,  which  can  be 
suspended  only  and  not  extinguished  by  the  creation  of 
an  adverse  easement,  immediately  revive  if  the  easement 
is  removed ;  and  so,  doubtless,  they  would  revive  on  the 
repeal  of  an  Act  of  Parliament  by  which  they  had  been 
previously  suspended.  The  case  of  easements  is  the  same, 
for  if  the}'  be  merely  suspended  they  will  revive,  though 
they  cannot  revive  if  once  extinguished.  This  was  pointed 
out  by  Tindal,  C.  J.,  in  Bower  v.  Hill  (i),  in  which  the 
Court  held  that  the  fact  of  severance  of  the  property  in  a 
certain  inn  and  an  adjoining  yard  would  not  raise  a  pre- 
sumption of  release  of  a  right  of  way  appurtenant  thereto ; 
for  that  there  was  evidence  only  of  a  temporaiy  discon- 
tinuance of  the  enjoyment,  or  at  most  of  a  temporary 
suspension  of  the  right,  and  not  of  any  extinction  of  it, 
and  that  consequently  if  the  property  in  the  severed  part's 
of  the  dominant  tenement  was  reunited  at  any  time  the 
dominant  owner  would  be  at  liberty  to  resume  the  user. 

The  different  effect  of  unity  of  seisin,  of  dominant  and 
servient  estates,  and  unity  of  possession  merely  for  different 
estates  and  interests,  as  to  extinction  and  suspension  of 
easements,  has  been  pointed  out.     If  there  has  been  unity 

(i)  2  Bing.  N.  C.  339  ;  5  v.  Plant,  4  A.  &  E.  p.  762  ;  C 
L.  J.,  N.  S.,  C.  P.  77.     James     L.  J.,  N.  S.,  Exch.  2G0. 
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Chap.  A",     of  possession  merely,  and  not  unity  of  seisin  for  estates  in 


Sect.  1. 


fee  simple,  an  easement  which  lias  been  thereby  suspended 
will  revive  on  severance  of  the  union  (j)  ;  but  if  there  has 
been  unity  of  seisin  for  estates  in  fee  simple,  and  not  unity 
of  possession  merely,  all  easements  are  absolutely  extin- 
guished, and  will  not  revive  on  partition  of  the  former 
dominant  and  servient  estates,  though  they  may  be  created 
de  novo  if  the  servient  owner  pleases,  and  if  proper  words 
for  that  purpose  be  used  in  the  deed  by  which  the  parti- 
tion is  effected  (/.).  When  easements  are  thus  re-created 
they  are  in  fact  not  the  old  rights  revived,  but  newly 
created  servitudes,  and  the  means  by  which  they  are  re- 
created is  a  new  grant.  This  subject  was  fully  considered 
in  an  earlier  chapter,  when  acquisition  by  means  of  grant 
was  discussed  (kk) ;  and  it  is  needless  again  to  describe 
the  forms  of  words  whereby  extinguished  easements  may 
be  created  afresh  on  partition  of  a  united  estate. 


-    fc.  2.  Sect.  2. — On  Extinction,  Suspension,  and  Revival  of 

Part ic ala v  Easements. 

There  are  but  few  rules  of  law  relating  to  extinction, 
suspension,  and  revival  of  easements  which  have  reference 
to  those  particular  easements  which  have  been  specially 
and  separately  considered  throughout  this  work — viz., 
those  which  have  relation  to  air,  light,  support,  water, 
and  ways.  Those  rules  and  principles  which  have  been 
discussed  in  the  first  section  of  this  chapter  relate  to  ease- 
ments of  all  kinds,  and  it  is  only  in  cases  of  rights  to  light, 
support,  and  ways,  that  any  special  principles  of  law  demand 
notice.     These  principles  will  now  be  considered. 

(j)  Thomas   v.    Thomas,    2  &    M.   439;   2  L.   J.,  N.  S., 

C,  .M.  &   II.  34.      Simper  v.  Exch.  91.  Pearson  v. Spencer, 

Foley,  2   .l(»h.  A    II.  555;    :>  I    B.  &   S.  571.      Heigate  v. 

L.  T.669.    Whalleyv.  Thomp-  Williams,  Noy's  Rep.  119. 

son,  I  13.  &P.  .".71.  (kk)  Aide  p.  150. 

(/.•)  Barlow  v.  Bhodes,  1   ('. 
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Chap.  V. 
LIGHT.  Sect.  2. 


The  easement  of  light,  which  is  an  easement  of  anega-  Light  a  nega- 
tive character — that  is,  not  one  b}r  which  the  dominant 
owner  is  entitled  to  do  something  on  the  servient  estate, 
but  one  by  which  the  servient  owner  is  restrained  from 
doing  something  on  his  own  land  for  the  benefit  of  the 
dominant  owner — differs  from  rights  of  way  and  other 
easements  of  a  positive  character  in  this :  positive  ease- 
ments have  their  origin  in  a  grant,  by  which  some  right 
is  conferred  by  the  servient  on  the  dominant  owner, 
whereas  a  right  to  light  originates  (I),  not,  strictly 
speaking,  in  a  grant,  but,  rather,  in  a  covenant  by  the 
servient  owner  not  to  build  on  his  own  land  so  as 
to  obstruct  his  neighbour's  light.  To  destroy  an  ease- 
ment of  a  positive  character  b}r  abandonment,  non-user 
must  be  of  such  a  character  that  a  release  of  the  right 
granted  can  be  presumed  ;  but  no  release  of  a  right 
need,  or  indeed  can,  be  presumed  in  the  case  of  light, 
for  there  is  no  right  to  reconvey,  but,  instead,  the  servient 
owner  must  be  released  from  his  obligation  not  to  build. 

It  frequently  becomes  a  question  of  some  difficulty  Loss  by 
whether  a  right  to  light  is  entirely  lost  by  abandonment,  a  an  onmen  ■ 
when  ancient  lights  have  been  closed  or  the  user  discon- 
tinued by  the  owner  of  a  building,  or  whether  he  is  to 
be  deemed  merely  to  have  closed  his  windows  or  discon- 
tinued the  user  for  a  temporary  purpose,  so  as  to  be 
entitled  to  reopen  them  or  resume  the  user  at  a  future 
time  if  he  again  has  need  of  the  light.  In  the  case  of 
the  Ecclesiastical  Commissioners  v.  Kino  (m),  ahead}*- 
referred  to,  the  dominant  tenement,  a  church,  had  been 
pulled  down,  and  the  land  was  to  be  sold  for  building, 
but  the  Commissioners  had  had  measurements  taken 
for  evidence  as  to  the  position  of  ancient  lights,  and  plans 

(Z)  Except    when   acquired  (m)  14  Ch.  D.  213 ;  49  L.  J., 

under  the  Prescription  Act.  Ch.  529  ;  42  L.  T.  201. 

B.  P   P 
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Chap.  V.     showing  the  position  of  the  old  windows  were  annexed  to 
Sect-  2-      the  conditions  of  sale,  and  it  was  held  that  the   right  to 
light  was  not  lost  by  abandonment.     In  the  case  of  Stokoe 
v.  Singers  (n),  the  facts  were,  that  there  had  been  ancient 
windows  in  the  plaintiff's  warehouse,  guarded  by  iron  bars, 
and    the    owner   of  the   warehouse  had   blocked    up   the 
windows  inside  with  rubble  and  plaster,  but  had  left  the 
bars  outside,  so  that  to  a  spectator  from  the  outside  it  was 
obvious  that  windows  had  existed.     The  windows  remained 
in  that  condition  for  nineteen  j'ears,  and  then  the  owner 
of  the  land  in  front  of  the  windows  began  to  build  in  such 
a  manner  that  the  plaintiff  would  have  been  wholly  pre- 
vented from  again  opening  his  windows  for  the  reception 
of  light.     To   try  the   question  of  abandoment,  the   de- 
fendant erected  a  hoarding  so  as  to  obstruct  the  windows, 
and  the  action  was  brought  for  that  obstruction.     The 
summing-up  of  the  learned  judge,  Martin,  B.,  who  tried 
the  case,  which  was  afterwards  approved  by  the  Court  of 
Queen's  Bench,  was  to  the  effect  that  closing  the  windows, 
with  the  intention  of  never  opening  them  again,  would 
operate  as  an  abandonment  and  destroy  the  right,  but 
that  closiug  them  for  a  mere  temporal  purpose  would 
not   have  that  effect.     He  also  stated,  that  though  the 
person   entitled  to    have  light  uninterrupted  might   not 
really  have  abandoned  his  right,  yet,  if  he  manifested 
such  an  appearance  of  having  abandoned  it  as  to  induce 
the  owner  of  the  adjoining  land  to  alter  his  position  in 
the  reasonable  belief  that  the  right  was  abandoned,  there 
would  be  a  preclusion  as  against  him  from  claiming  the 
right.     On  this  ruling  the  jury  found  in  favour  of  the 
plaintiff,  and  the  Court  of  Queen's  Bench  subsequently 
discharged  a  rule  for  a  new  trial  granted  on  the  ground 
of  alleged  misdirection.     Again,  in  the  case  of  Moore  v. 
Rawson  (o),  the  plaintiff  possessed  a  building,  used  as 
a  weaver's  shop,  in  which  there  had  been  ancient  lights. 

(n)  8  E.  &  B.  31 ;  26  L.  J.,         (o)  3  B.  &  C.  332 ;  3  L.  J., 
Q.  B.  257.  K.  B.  32. 
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About  seventeen  years  before  the  action  the  then  owner  (  hap.  V. 
took  down  the  old  building  and  erected  a  stable,  which  bect-  2- 
had  a  blank  wall  in  the  place  of  that  which  had  contained 
the  ancient  lights.  Three  years  before  action  the  defen- 
dant erected  a  building  next  to  the  blank  wall,  and  the 
plaintiff  then  opened  a  window  in  that  wall  in  the  same 
place  where  one  of  the  ancient  lights  had  been  situate, 
and  the  action  was  brought  for  obstruction  of  that  window. 
It  was  decided  that  the  action  could  not  be  maintained, 
as  the  right  to  light  had  been  lost  by  abandonment 
Abbott,  C.  J.,  said  it  seemed  to  him  that  if  a  person 
entitled  to  ancient  lights  pulls  down  his  house,  and  erects 
a  blank  wall  in  the  place  of  a  wall  in  which  there  had 
been  windows,  and  suffers  the  wall  to  remain  for  a  con- 
siderable period  of  time,  it  lies  upon  him  at  least  to  show 
that  at  the  time  when  he  so  ei-ected  the  blank  wall,  and 
thus  apparently  abandoned  the  windows  which  gave  light 
and  air  to  the  house,  it  was  not  a  perpetual  but  a  tem- 
porary abandonment  of  the  enjoyment,  and  that  he 
intended  to  resume  the  enjoyment  of  those  advantages 
within  a  reasonable  period  of  time.  He  thought  that 
the  burden  of  showing  this  lay  on  the  party  who  had 
discontinued  the  use  of  the  light.  By  building  the  blank 
wall  he  may  have  induced  another  person  to  become  the 
purchaser  of  the  adjoining  ground  for  building  purposes, 
and  it  would  be  most  unjust  that  he  should  afterwards 
prevent  such  a  person  carrying  those  purposes  into  effect. 

Another  point  which  has  given    rise    to    considerable  Effect  of 
difficulty   is    the    effect    of  altering   the    position   of  or  *r  position  of 
enlarging  a  window  to  which  a  right   to   light  belongs,  windows. 
Owing  to  the  decision  in  the  case  of  Tapling  \.  Jones  (oo), 
in  the  House  of  Lords,  already  alluded  to,  with  reference 
to  rights  acquired  under  the  Prescription  Act,  a  difference 
seems  to  exist  between  the  effect  produced  on  prescriptive 
rights  to  light  and  rights  acquired  by  grant. 

(oo)  11  H.  L.  C.  290  ;  34  L.  J.,  C.  P.  342  ;  12  L.  T.  555. 

p  p  2 
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( 'hap.  V. 
Sect.  2. 

Effect  on 
i  ights 
acquired  by 

srrant. 


With  respect  to  rights  acquired  by  grant  a  material 
alteration  in  the  position  or  size  of  a  window  may  effect  the 
destruction  of  a  right  to  light,  but  whether  a  slight  altera- 
tion will  do  so  must  depend  on  the  words  of  the  grant  and 
the  circumstances  of  the  case.  Generally  a  slight  alteration 
will  not  injure  the  right,  but  it  may  be  that  the  grantor 
intended  his  grantee  only  to  have  his  window  in  the  exact 
position  or  of  the  exact  size  it  was  at  the  time  of  the  grant, 
for  that  might  not  be  objectionable  to  him,  whereas  any 
alteration  might  cause  him  serious  inconvenience.  On  this 
subject  a  case,  which  was  decided  before  the  distinction 
between  rights  acquired  by  grant  and  rights  acquired  by 
prescription  was  established,  is  in  point ;  but  without 
entering  on  the  facts,  which  were  somewhat  complicated, 
it  is  only  necessary  to  refer  to  a  part  of  the  judgment  of 
the  Court,  which  was  delivered  by  Patteson,  J. ;  it  is 
questionable,  however,  from  several  more  recent  decisions, 
whether  the  judgment  would  be  followed  at  the  present 
day.  After  referring  to  the  arguments,  the  learned  Judge 
continued  :  "  "With  respect  to  the  western  window,  the 
part  of  the  house  in  which  it  is  placed  had  no  existence 
till  after  the  conveyance  of  1822  ;  the  land  on  which  the 
structure  was  afterwards  raised  had,  up  to  that  time,  been 
used  only  as  a  passage.  As  to  the  windows  at  the  east, 
the  case  finds  that  they  do  not  occupy  the  places  of  the 
old  windows ;  the  wall  in  which  those  windows  were  no 
longer  exists  ;  and,  assuming  that  no  greater  change  of 
position  has  been  made  than  is  necessarily  consequent 
upon  a  carrying  out  of  the  walls  five  feet  and  converting 
the  termination  into  a  bow,  such  a  change  is, in  our  opinion, 
sufficient  to  prevent  their  being  clothed  with  the  same 
rights  as  the  former  windows.  In  whatever  way  precisely 
the  right  to  enjoy  the  unobstructed  access  of  light  and 
air  from  adjoining  land  may  be  acquired  (a  question  of 
admitted  nicety),  still  the  act  of  the  owner  of  such  land 
from  which  the  right  flows  must  have  reference  to  the 
state  of  things  at  the  time  when  it  is  supposed  to  have 
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taken  place ;  and  as  the  act  of  the  one  is  inferred  from  Chap.  V. 
the  enjoyment  of  the  other  owner,  it  must  in  reason  be  Sect.  2. 
measured  by  that  enjoyment.  The  consent,  therefore, 
cannot  fairly  be  extended  beyond  the  access  of  light  and 
air  through  the  same  aperture  (or  one  of  the  same  dimen- 
sions and  in  the  same  position)  which  existed  at  the  time 
when  such  consent  is  supposed  to  have  been  given.  It 
appears  to  us  that  convenience  and  justice  both  require 
this  limitation  ;  if  it  were  once  admitted  that  a  new  window 
varying  in  size,  elevation,  and  position  might  be  substi- 
tuted for  an  old  one,  without  the  consent  of  the  owner  of 
the  adjoining  land,  it  would  be  necessary  to  submit  to 
juries  questions  of  degree,  often  of  a  very  uncertain 
nature,  and  upon  very  uncertain  evidence.  And  in  the 
same  case  a  party  who  had  acquiesced  in  the  existence  of 
a  window  of  a  given  size,  elevation,  or  position,  because 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby 
concluded  as  to  some  other  window  to  which  he  might 
have  the  greatest  objection,  and  to  which  he  would  never 
have  consented  if  it  had  come  in  question  in  the  first 
instance  "  (p). 

Rights  to  light  acquired  by  prescription  have  now  been  Effect  on 
determined  to  stand  upon  a  different  footing  altogether  ^^-ed  bv 
from  rights  acquired  by  grant.     Much  has  already  been  prescription. 
said  on  this  subject,  and  many  allusions  have  been  made  to 
the  case  of  Tapling  v.  Jones  (q),  in  which  the  law  relating 

(p)  Blanchard    v.   Bridges,  52  L.  T.  9.      In  the   case  of 

4  A.  &  E.  p.    190 ;  5  L.  J.,  Chandler     v.     Thompson     (3 

N.  S.,  K.  B.  p.  83.     See,  how-  Camp.  80),  Le  Blanc,  J.,  held 

ever,    Barnes    v.     Loach,     4  the  law  respecting  alteration 

Q.  B.  D.  491 ;  48  L.  J.,  Q.  B.  of  ancient  windows  to  be  the 

756 ;  41  L.  T.  278.  same  as  it  was  subsequently 

(q)  11  H.   L.  C.    290;    34  held   to   be    in    the    case    of 

L.  J.,  C.  P.  342  ;  12  L.  T.  555.  Tapling    v.   Jones,    although 

See  also  Fowlers  v.   Walker,  Chandler    v.    Thompson    was 

49  L.  J.,  Ch.  598  ;  42  L.  T.  decided     long     before      the 

356  :  51  L.  J.,  Ch.  443.  Neic-  passing   of   the    Prescription 

son  v.  Pender,  27  Ch.  D.  43 ;  Act. 


582  EXTINCTION,  SUSPENSION,  AND  REVIVAL  OF  EASEMENTS. 

( !hap.  V.  to  prescriptive  rights  to  light  w:is  shown  by  the  House  of 
8e°k  -•  Lords  to  be  very  different  from  what  it  had  previously 
been  supposed  to  be.  For  the  purpose  of  the  present 
chapter,  all  that  need  be  said  about  that  case  is,  that  it 
was  there  determined  that  the  owner  of  an  ancient  light 
does  not  lose  his  right  merely  from  the  circumstance  that 
he  has  opened  new  windows  close  to  an  ancient  one,  or 
that  he  has  altered  the  size  and  position  of  the  latter 
— that  is,  always  assuming  that  some  substantial  portion 
of  the  altered  window  corresponds  with  some  portion  of 
the  old  one,  and  that  some  definite  part  of  the  new  apertures 
coincides  with  some  definite  part  of  the  old  (r)  ;  but  the 
ancient  right  can  never  be  said  to  attach  to  a  portion  of  a 
window  in  an  entirely  new  situation. 

The  effect  of  alteration  of  a  dominant  tenement  upon  a 
right  to  light  acquired  by  prescription  was  also  con- 
sidered in  the  case  of  the  National  Provincial  Plate 
Glass  Insurance  Company  v.  Prudential  Insurance  Com- 
2>anjj  (s),  to  which  there  has  already  been  occasion  to  refer 
several  times.  In  that  case  a  house  with  ancient  windows 
had  been  pulled  down,  and  a  new  house  had  been  built  in 
its  place.  The  upper  floors  were  set  back  nearly  six  feet, 
the  new  wall  being  parallel  with  the  old  one,  and  the 
windows  in  the  new  wall  corresponding  with  those  in 
the  old.  In  the  old  house  there  was  also  a  window  or 
skylight  in  a  ground-floor  room,  which  was  built  out,  of  a 
peculiar  shape,  one  part  being  horizontal  and  two  parts 
being  inclined,  but  at  different  angles,  to  the  former.  A 
n<w  skylight  was  made  in  the  place  of  this,  but  of  a 
different  shape,  though  corresponding  partially  with  the 
old  skvlight.  Jessel,  M.  It.,  before  whom  the  case  first  came 
on  an  interlocutory  application,  thought  that  the  setting 

in    Pendarves     v.     Monro,  drews  v.  Waite,  (1907)  2  Ch. 

(1892)  1  Ch.  Gil;  01  L.  -I..  500;  76  L.  J.,  Ch.  676;  97 

Ch.  494.  L.  T.  L28.    Butters  v.  Dickin- 

(s)  6  Ch.  D.  757;    If,  L  J.,  son,  29  Ch.  D.  155:  54  L.  J., 

Ch.  871  :  37  L.  T.  HI.    .1//-  Ch.  776. 
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back  of  the  wall  of  the  upper  floors  was  such  an  alteration     Chap.  V. 
that  the  new  house  could  not  be  regarded  as  identical  t-  2- 

with  the  old  building,  and  that  the  right  to  light  was  lost 
as  to  the  windows  in  those  floors,  but  that  the  right  was 
not  lost  as  to  the  skylight,  for  the  aperture  was  practically 
the  same,  though  the  form  of  the  window  was  altered. 
Fry,  J.,  however,  thought  that  the  mere  setting  back  of 
the  windows  in  the  upper  floors  did  not  affect  the  right,  and 
he  decided  the  case  by  determining  the  strict  nature  of  the 
right  to  light,  which  has  already  been  considered  in  another 
place  (t).  His  Lordship  thought  that  the  nature  of  the 
right  to  light  was  that  it  is  a  right  to  have  certain  rays  of 
light  passing  without  obstruction  over  the  servient  tene- 
ment ;  and  that  if  the  alteration  in  the  building  was  such 
only  that  the  same  rays  passing  over  the  servient  tene- 
ment, which  would  have  passed  through  the  old  window, 
will  pass  through  the  new  one,  the  right  is  not  lost, 
for  the  easement  is  a  right  to  the  ancient  light  and  not 
to  the  ancient  window ;  so  that  the  mere  setting  back  of 
the  windows  did  not  affect  the  right.  In  the  subsequent 
case  of  Scott  v.  Pape  (u)  the  alteration  consisted  in  bringing 
the  wall,  in  which  the  ancient  lights  were,  more  forward  ; 
and,  as  in  the  previously  mentioned  case,  the  right  was 
held  not  to  have  been  lost. 

It  should  be  noticed  that  in  the  case    of   Tapling  v.  Effect  of 

Jones,  Lord  Chelmsford,  while  agreeing  with  the  general  manifesting 
.  °  '  °  °  an  intention 

principles  laid  down  by  the  other  Lords,  remarked  that  it  to  abandon 

will  of  course  be  a  question  in  each  case  whether  the  makine 

circumstances    satisfactorily    establish    an    intention    to  alterations. 

abandon  altogether  the  future  enjoyment  and  exercise  of 

the  right ;  for  if  such  an  intention  is  clearly  manifested, 

the  adjoining  owner  may  build  as  he  pleases  upon  his 

(t)  See     ante,    Chapter    I.  v.  Baxter,  (1900)  2  Ch.  138 ; 

p.  54.  69  L.  J.,  Ch.  437  ;  82  L.  T. 

(u)  31  Ch.  D.  554  ;  54  L.  J.,  650. 
Ch.  914;  54  L.  T.  399.  Smith 
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Chap.  V.     own  land  ;   and  should  the  owner  of  the  previously  exist- 

S^ct.  2.      jjjg  window  restore  the  former  state  of  things,  he  could 

not  compel  the  removal  of  any  building  which  had  been 

placed  upon  the  ground  during  the  interval,  for  a  right 

once  abandoned  is  abandoned  for  ever. 

Non-user.  Loss  of  rights  to  light  by  non-user  was  also  referred  to 

by  the  Lord  Chancellor  in  the  case  of  Tapling  v.  Jones.  It 
was  mentioned  previously  that  questions  relating  to  aban- 
donment can  only  arise  after  an  easement  has  been  actually 
acquired — that  is,  after  the  right,  if  claimed  under  the 
Prescription  Act,  has  been  brought  into  question  in  some 
suit  or  action  ;  for  unless  some  suit  or  action  relating  to 
the  right  has  arisen,  the  question  cannot  be  one  respecting 
abandonment,  but  it  will  be  whether  the  right  has  been 
acquired.  The  remark  of  the  Lord  Chancellor,  to  which 
it  is  now  wished  to  direct  attention,  was,  that  "after  an 
enjoyment  of  an  access  of  light  for  twenty  years  without 
interruption,  the  right  is  declared  by  the  statute  to  be 
absolute  and  indefeasible;  and  it  would 'seem,  therefore, 
that  it  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to 
abandonment."  In  this  expression  of  opinion  it  would 
appear  as  if  his  Lordship  thought  that  there  is  a  difference 
between  rights  to  light  and  rights  to  other  easements  in 
this  respect,  owing  to  the  peculiar  form  of  the  third 
section  of  the  Act ;  but  it  is  apprehended  that  there  is  no 
such  difference,  for  whether  it  be  that  after  twenty  years' 
enjoyment  a  right  to  light  is  to  be  deemed  absolute  and 
indefeasible  under  the  third  section  of  the  Act,  or  that 
after  a  like  period  of  enjoyment  no  way  or  other  matter 
is  to  be  defeated,  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period 
of  twenty  years,  each  of  those  periods,  it  is  declared  in 
the  fourth  section  of  the  statute,  is  to  be  deemed  and 
taken  to  be  the  period  next  before  some  suit  or  action; 
until  such  suit  or  action,  therefore,  a  right  to  light  does 
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not  become  absolute  and  indefeasible,  and  a  prescriptive  Chap.  V. 
right  to  a  way  cannot  be  acquired  under  the  second  section  ^  *• 
of  the  Act ;  and  in  either  case  non-user  before  the  suit 
or  action  would  raise  the  question  of  interruption  or  of 
breach  of  continuity  -of  user  sufficient  to  defeat  prescrip- 
tion, and  after  the  suit  or  action  neither  right  could  be 
defeated  by  non-user  unless  it  amounted  to  abandonment 
of  the  easement. 

Destruction  of  a  building  is  not  of  itself  sufficient  to  Restoration 
put  an  end  to  a  right  of  light ;  for,  as  already  observed,  ijcrhts  in  new 
the  question  of  abandonment  is  to  be  decided,  not  alone  buildings. 
from  the  fact  of  non-user,  but  rather  from  the  intention  of 
the  dominant  owner  when  he  ceased  to  use  his  right,  and 
his  intention  must  always  be  discovered  from  surrounding 
circumstances.     In  Moore  v.  Raicson  (v)  the  destruction 
of  a  dominant  tenement  with  ancient  windows,  and  the 
erection  of  a  different  kind  of  building"  with  a  blank  wall 
in    the    place    of   the    ancient    lights,  was  held  to  have 
destroyed  the  right  to  light  after  a  period  of  seventeen 
years,  because  the  intention  of  the  dominant   owner  to 
abandon  his  right  was  apparent  from  his  acts ;    but  if  a 
dominant  owner  pulls  down  his  house  and  erects  another 
with  lights  in  the   same  position  as  the  ancient  windows 
of  the  old  building,  he  does  not  from  that  circumstance 
lose  his  right  to  light,  but  the  easement  attaches  to  the 
windows  of  the  new  building  when  erected  (ic). 


SUPPORT. 

It  has  been  a  matter  of  doubt  whether  the  placing  of  an  Effect  on 
artificial  weight  on  land  so  as  to  impose  a  greater  pressure  f^^ort°  f 
on  the  subjacent   or  adjacent  soil  of  other  persons  than  imposing 

additional 
weights. 
(«)  3  B.  &  C.  332  ;  3  L.  J,      De.  G.  J.  &  S.  764.    Ecclesias- 
K.  B.  32.  tical  Commissioners  v.  Kino, 

(w)  Curriers'    Company    v.      14  Ch.  D.  213  ;  49  L.  J.,  Ch. 
Corbett,  2  Dr.  &  Sm.  355  ;  4      529;  42  L.  T.  201. 
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(  hap.  V 

Sect.  'J. 


mi  n 
natural  righl 
to  support. 


Effect  on  an 
easement  of 
support. 


that  which  previously  existed  has  not  the  effect  of  suspend- 
ing the  natural  right  to  support  to  which  the  landowner 
was  entitled  before  the  artificial  weight  was  imposed.  The 
same  doubt  may  be  raised  with  regard  to  the  easement  of 
support.  The  question  that  arises,  pf  the  owner  of  a  house 
who  has  acquired  a  right  to  support  increases  the  pressure 
on  his  neighbour's  land  by  increasing  the  height  of  his 
building,  is,  whether  he  loses  his  right  to  that  amount  of 
support  to  which  he  was  previously  entitled,  or  whether 
the  servient  owner  is  still  bound  not  to  excavate  in  his 
land  in  such  a  manner  as  would  have  caused  the  fall  of 
the  building,  supposing  the  weight  had  not  been  increased. 
There  can  be  no  doubt  that  no  greater  obligation  can  be 
cast  on  the  servient  owner  by  the  act  of  imposing  the 
additional  weight  than  that  to  which  he  was  previously 
liable — that  is,  he  cannot  be  compelled  to  support  the 
additional  weight  until  an  easement  has  been  gained  in  that 
behalf;  but  in  the  case  of  the  natural  right  it  has  been 
determined  that  the  right  is  not  suspended  if  the  additional 
weight  of  buildings  is  imposed  on  the  dominant  land  ;  but 
no  action  can  be  maintained  against  the  servient  owner  for 
excavating,  and  causing  the  land  and  buildings  to  sink,  if 
the  sinking  would  not  have  occurred  had  the  buildings 
not  been  erected.  On  the  other  hand,  if  the  newly 
erected  buildings  were  not  the  primary  cause  of  the 
sinking — that  is,  if  the  land  would  have  sunk  when  the 
excavation  was  made,  even  though  no  buildings  had  been 
there,  the  servient  owner  may  be  sued  for  his  wrongful 
act  in  removing  the  support  to  which  the  dominant 
owner  was  entitled  of  natural  right,  and  compensation 
may  also  be  recovered  for  the  injury  caused  to  the  build- 
ings as  consequential  damage  (r).  As,  then,  the  effect  of 
building  on  land  is  not  to  suspend  the  natural  right  to 


(x)  Broicn  v.  Robins,  4  IT. 
&  N.  186;  28  L.  J.,  Exch. 
250.  Stroyan  v.  Knowles,  6 
H.  &N.  454;  30  L.  J.,  Exch. 


102.  See,  however,  Smith  v. 
Thaekerah,  L.  R.,  1  C.  P.  564  ; 
35  L.  J.,  C.  P.  276,  and  Wyalt 
v.  Harrison,  3  B.  &  Ad.  871. 
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support,  it  may  be  fairty  assumed  that  the  fact  of  increas-     Ohai>.  V. 

ing  the  weight  of  an  ancient  building  will  not  have  the      Sect.  2. 

effect  of  depriving  the  owner  of  his  right  to  that  degree 

of  support  to  which  he  was  entitled  as  an  easement  before 

he  increased  the  weight.      This  point  appears  not  yet 

to  have  been  decided ;  but  it  is  presumed  that  the  only 

effect  of  so  building  would  be  to  deprive  the  householder 

of  a  right  of  action  if  the  injury  arose  through  the  weight 

of  his  house  having  been  increased. 

The  principle  must  be  the  same  if  the  burden  on  the  Effect  on 
servient  tenement  is  increased,  not  by  building  on  the  g^^o^f 
dominant  tenement,  but  by  excavation  under  it,  or  under  excavation  of 
the  adjacent  soil.      No  additional  right  can  be  acquired  a(jjacent  soil, 
to  additional  support  in  consequence  of  such  excavation, 
except  after  long  enjoyment ;  but  there  is  also  no  reason 
to  suppose  that  the  natural  right  to  support,  or  an  acquired 
easement  of  support,  is  diminished  ;  and  therefore,  if  an 
adjacent  mine-owner  should  excavate  in  such  a  manner 
that  the  land,  if  in  its  natural  state,  and  entitled  to  support 
by  natural  right,  or  if  buildings  entitled  to  support  as  an 
easement,  would  have  fallen  had  there  been  no  previous 
excavation,  an  action  will  lie  for  the  damage  caused.      It 
does  not  appear  that  this  point  has  ever  actually  arisen  ; 
but  the  case  of  the  Corporation  of  Birmingham  v.  Allen  {y) 
may  be  referred  to  as  an  authority  to  show  that  the  effect 
of  intermediate  excavation  cannot  be  to  increase  the  burden 
on  the  servient  tenement ;  and  it  may,  therefore,  be  fairly 
inferred  that  it  cannot  prejudicially  affect  the  previously 
existing  rights  of  a  dominant  owner. 


WAYS. 

Besides   the    several   means   by  which   all   easements  Private  rights 
may  be  destroyed,  which  have  been  noticed  in  the  first  Retimes 

J  ■        '  t  _  extinguished 

section  of  this  chapter,  a  private  right  of  way  may  be  on  creation.of 
extinguished  by  the  creation    of   a    public  right  of  way  1>U    1C  %va-V5'' 

(ll)  0  Ch.  D.  2S4  ;  46  L.  J.,  Ch.  073  ;  37  L.  T.  207. 
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(hap.  V.  over  the  same  road  subsequently  to  the  acquisition  of 
Sect.  •_'.  the  private  right ;  but  though  a  private  right  may  thus 
be  destroyed,  destruction  of  the  easement  is  not  the 
inevitable  result  of  the  creation  of  the  public  right,  for 
the  two  may  co-exist,  and  unless  the  dominant  owner 
abandons  or  releases  his  right,  his  easement  is  not 
destroyed.  In  the  case  of  Regina  v.  Chorlcy  (z)  the 
defendants  claimed  a  private  right  of  way  along  a  lane 
over  which  the  public  had  gained  a  right  of  way  subse- 
quently to  the  creation  of  their  easement,  and  one  question 
in  the  case  was,  whether  the  defendants'  private  right 
was  merged  and  lost.  The  Court  said  that  "assuming  the 
defendants'  to  have  been  the  prior  right,  theirs  was  the 
dominant  tenement ;  the  lane  was  the  servient  tenement : 
the  owner  of  this  last,  then,  could  not  dedicate  absolutely 
to  the  public  so  long  as  it  remained  subject  to  the  prior 
right ;  he  could  give  nothing  but  what  he  himself  had 
— a  right  of  user  not  inconsistent  with  the  defendants' 
easement.  The  question,  therefore — Has  the  owner 
effectually  made  an  absolute  dedication  to  the  public  ? — 
necessarily  involves  this :  Have  the  defendants  released 
the  right  which  they  enjoyed  ?  " 

WaysoJ  Ways  of  necessity  are  co-extensive  and  cease  with  the 

isity  necessity;  tliev  arise  bv  implied  grant,  and  the  right  con- 

with  the    .  ,  '  -      i  i  •     /•    ,  i 

tmues  while  the  necessity  lasts;  the  grant  may  in  tact  be 

regarded  as  conditional  on  the  continuance  of  the  necessity; 

if,  therefore,  the  necessity  comes  to  an  end,  the  right  of 

way  is  extinguished.     It  is  true  that  during  the  argument 

in  the  case  of  Proctor  v.  Hodgson  (a),  Parke,  B.,  observed, — 

"  The  extent  of  the  authority  of  Holmes  v.  Goring  is  that, 

admitting  a  grant  in  general  terms,  it  may  be  construed 

to  be  a  grant  of  a  right  of  way  as  from  time  to  time  may 

be  necessary  ;    I  should  have  thought  it  meant  as  much 

a  grant  for  ever  as  if  expressly  inserted  in  a  deed,  and  it 

struck  me  at  that  time  that  the  Court  was  wrong  ;    but 

L2  Q.  B.  515. 
(a)  ]<»  Exch.  p.  828;  24  L.  -!.,  Exck  p.  197. 
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that  is  not  the  question  now," — but  this  expression  of    Chap.  V. 


Sect,  2. 


opinion,  coming  even  from  Parke,  B.,  cannot  be  taken  to 
overrule  the  case  of  Holmes  v.  Goring  (b)  and  the  principles 
of  law  there  established.  In  that  case  the  facts  were  that 
the  defendant  was  seised  of  two  closes  of  land,  between 
which  lay  two  other  closes  belonging  to  the  plaintiff,  and 
over  these  the  defendant  enjoyed  a  right  of  way  of  necessity 
from  one  of  his  closes  to  the  other,  as  the  latter  was 
otherwise  without  means  of  approach.  Subsequently  the 
defendant  became  possessed  of  another  piece  of  land 
adjoining,  over  which  he  could  pass,  instead  of  using 
the  old  way  over  the  land  of  the  plaintiff;  and  the 
question  was  whether  the  right  of  way  of  necessity  came 
to  an  end  when  the  defendant  acquired  the  possibility  of 
getting  to  his  ground  without  using  the  road  over  his 
neighbour's  soil,  and  it  was  held  that  it  did,  for  that  the 
right  terminated  with  the  necessity.  Best,  C.  J.,  said  : 
"  If  I  have  four  fields,  and  grant  away  two  of  them  over 
which  I  have  been  accustomed  to  pass,  the  law  will  pre- 
sume I  reserve  a  right  of  way  to  those  which  I  retain : 
but  what  right  ?  The  same  as  existed  before  '?  No,  the 
old  right  is  extinguished,  and  the  new  way  arises  out 
of  the  necessity  of  the  thing.  The  passage  which  has 
been  cited  from  Serjeant  Williams's  note  contains  a 
complete  answer  to  the  argument  on  the  part  of  the 
defendant :  '  A  way  of  necessity,  when  the  nature  of  it  is 
considered,  will  be  found  to  be  nothing  else  than  a  way  by 
grant '  ;  but  a  grant  of  no  more  than  the  circumstances 
which  raise  the  implication  of  necessity  require  should 
pass."  ....  "A  grant  therefore  arising  out  of  the 
implication  of  necessity  cannot  be  carried  farther  than 
the  necessity  of  the  case  requires,  and  this  principle 
consists  with  all  the  cases  which  have  been  decided." 

Union  of  seisin  causes  extinction  of  a  way  of  necessity  Extinction  "of 
as  it  does  of  any  other  easement,  for  the  right  of  passage  ways  °f  '  v-"a 

°  *  °     necessity  on 

,  .  union  of 

(6)  2  Bing.  76  ;  2  L.  J.,  C.  P.  134.  seisin. 
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(hap.  V.     "ii  union  ceases  to  be  an  easement,  and  becomes  one  of 

-^      the  ordinary  rights  of  property  ;  if,  therefore,  the  original 

dominant  and  servient   tenements  are  again,  after  union, 

severed  by  sale    or   otherwise,  the    original   right   does 

Re-creation  of  not  revive,   but   a   new  way   of  necessity   is  granted   by 

implication  if  the  necessity  continues  (c). 


right  on 
severance. 


Ways  becom-  No  case  has  yet  been  reported  in  which  the  means  of 
access  to  a  path  over  which  there  is  a  private  right  of  way 
has  been  cut  off  in  such  a  manner  as  to  leave  the  path 
inaccessible  so  as  to  raise  the  question  of  the  effect  of  such 
a  circumstance  on  the  easement.  Until  recently  no  such 
case  had  arisen  with  reference  to  a  public  right  of  way  ; 
but  in  Bailey  v.  Jamieson  (d)  the  point  came  directly  before 
the  Court  for  determination,  and  it  is  therefore  possible 
that  a  similar  question  may  arise  with  reference  to  a 
private  right  of  way.  There  was,  in  that  case,  a  public 
footpath  leading  from  one  road  to  another,  but  these  roads 
were  legally  stopped  by  orders  of  quarter  sessions,  and  the 
question  was,  whether  the  public  right  of  way  over  the 
footpath  still  remained.  It  was  held  that  it  was  destroyed, 
for  that  though  it  had  been  decided  in  previous  cases  that 
the  stoppage  of  one  end  of  a  public  road  did  not  destroy 
the  right,  yet  that  when  both  ends  were  stopped  so  that 
the  public  could  not  get  access  to  the  way  it  had  lost  its 
character  of  a  highway,  and  the  right  must  be  held  to  be 
destroyed.  Whether  such  a  point  can  arise  in  the  case  of 
a  private  way  it  is  diilicult  to  say,  but  possibly  it  might. 
As,  however,  one  end  of  a  private  way  is  generally,  if 
not  always,  at  the  dominant  tenement,  it  is  difficult  to 
conceive  that  that  end  could  be  stopped,  though  the  other 
end  might ;  as,  for  instance,  if  it  were  at  a  public  highway 
which  was  diverted.  It  is, however,  possible  that,  although 
the  end  next  the  dominant  tenement  could  not  get  stopped 

(c)  Pheysey  v.  Vicary,  per      2  L.  J.,  C.  P.  134. 
Parke,  15..'  L6  M.  &  W.  p.  491.  (d)  1    C.    P.   D.   329;    34 

Holmes  v.  Goring,  2  Bing.  70  ;      L.  T.  62. 
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while  the  dominant  tenement  continued  in  existence,  yet  chap.  V. 
that  a  piece  of  a  path  might  be  cut  off  from  the  rest, — as,  ^ect-  -• 
for  instance,  by  a  landslip  or  by  diversion  and  stopping 
up  of  a  public  way  crossing  it,  or  otherwise, — and  the 
question  would  then  arise  whether  the  easement  remained 
over  the  part  of  the  path  cut  off.  If  the  way  led  to  a 
highway  which  was  stopped,  it  is  presumed  that  the  right 
of  way  would  be  extinguished,  on  the  ground  that  the 
original  grant  was  made  for  a  certain  purpose  (namely,  to 
enable  the  dominant  owner  to  get  to  the  highway),  which 
had  ceased. 
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THE   PRESCRIPTION   ACT. 

2  &  3  Wm.  IV.  c.  71. 

An  Act  for  shortening  the  Time  of  Prescription  in  certain 
Cases.  [1st  August,  1832. 

I.  Whebeas  the  expression  "  Time  immemorial,  or  time  whereof    Appendix, 
the  memory  of  man  runneth  not  to  the  contrary,"  is  now  by  the  ~~ 
law  of  England  in  many  cases  considered  to  include  and  denote 
the  whole  period  of  the  time  from  the  reign  of  King  Eichard  the 
First,  whereby  the  title  to  matters  that  have  been  long  enjoyed  is 
sometimes  defeated  by  showing  the  commencement  of  such  enjoy- 
ment, which  is  in  many  cases  productive  of  iuconvenience   and 
injustice;   for  remedy  thereof  be  it  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  no  claim  which 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescription,  Claims  to 
or  grant,  to  any  right  of  common  or  other  profit  or  benefit  to  be  light  of 
taken  and  enjoyed  from  or  upon  any  land  of  our  Sovereign  Lord  comraon  ^ml 
the  King,  his  heirs  or  successors,  or  any  land  being  parcel  of  the  ^  prendre 
Duchy  of  Lancaster  or   of  the    Duchy  of   Cornwall,   or   of    any  not  to  be 
ecclesiastical  or  lay  person,  or  body  corporate,  except  such  matters  defeated  after 
and  things  as  are  herein  specially  provided  for,  and  except  tithes,      ^ovmentbv 
rent,  and  services,  shall,  where  such  right,  profit,  or  benefit  shall  showing  the 
have  been  actually  taken  and  enjoyed  by  any  person  claiming  commence- 
right  thereto  without  interruption  for  the  full  period  of  thirty  years,  men*  : 
be  defeated  or  destroyed  by  showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period 
of  thirty  years,  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated ;    and 
E.  Q    Q 
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alter  sixty 
years'  enjoy- 
ment the 
right  to  be 
absolute. 
unless  had  by 
consent  or 
agreement. 
In  claims  of 
righ.1  of  way 
or  other 
easement  the 
periods  to  be 
twenty  years 
and  forty 
years. 


when  such  right,  profit,  or  benefit  shall  have  been  so  taken  and 
enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing:. 


II.  And  be  it  further  enacted,  that  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to  any  watercourse,  or  the 
use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  from  any 
land  or  water  of  our  said  Lord  the  King,  his  heirs  or  successors,  or 
being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of 
Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  when  such  way  or  other  matter  as  herein  last 
before  mentioned  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  he 
defeated  ;  and  where  such  way  or  other  matter  as  herein  last  before 
mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the  full 
period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing. 


Claims  to  the 
use  of  li.'_rht 
enjoj  ed  fo] 
i  wenty  years 
indefeasible, 
unless  shown 
to  have  been 
by  consent. 


III.  And  be  it  further  enacted,  that  when  the  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the 
contrary  notwithstanding,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing. 


Before-men-  IV.  And  bo  it  further  enacted,  that  each  of  the  respective  periods 
tioned  periods  0f  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be 
those  next  ^e  period  next  before  some  suit  or  action  wherein  the  claim  or 
before  suits  matter  to  which  such  period  may  relate  shall  have  been  or  shall  be 
fen- claims  to  brought  into  question,  and  that  no  act  or  other  matter  shall  be 
W  d  SU°i  * ,  deemed  to  be  an  interruption,  within  the  meaning  of  this  statute, 
'  unless  the   same   shall   have   been   or  shall   be   submitted   to   or 
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acquiesced  in  for  one  year  after  the  party  interrupted  shall  have    Appendix, 
had  or  shall  have   notice  thereof,   and  of  the  person  making  or 
authorising  the  same  to  be  made. 

V.  And  be  it  further  enacted,  tbat  in  all  actions  upon  the  case  In  actions  on 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law  the  case  the 
allege  his  right  generally,  without  averring  the  existence  of  such  ^  aimant  may 
right  from  time  immemorial,  such  general  allegation  shall  still  be  right  °-ene- 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and  every  rally,  as  at 
the  matters  in  this  Act  mentioned  and  provided,  which  shall  be  Present. 
applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or 

rebut  such  allegation  ;  and  that  in  all  pleadings  to  actions  of  tres-  tu  pleas  to 
pass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this  trespass  and 
Act,  it  would   have   been   necessary  to  allege  the  right  to  have  ?tner  plead- 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  pa^'v  usecj  to 
enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  allege  his 
respect  whereof  the  same  is  claimed  for  and  during  such  of  the  claim  from 
periods  mentioned  in  this  Act  as  may  be  applicable  to  the  case,  and        e.  ^nIfc' 
without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  period'men- 
now  usually  done ;  and  if  the  other  party  shall  intend  to  rely  on  tioned  in  this 
any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  Act  "^y  "e 
or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  anci  exceD_ 
of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment,  tions  or  other 
the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  matters  to  be 
allegation    of  the  party  claiming,  and   shall   not  be   received  in  rePlied  to 
evidence  on  any  general  traverse  or  denial  of  such  allegation. 

VI.  And  be  it  further  enacted,  that  in  the  several  cases  men-  Restricting 
tioned  in  and  provided  for  by  this  Act,  no  presumption  shall  be  the  presump- 
allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof  t^n  to  °.e 

of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  Bmn)0rt  0f 
any  less  period  of  time  or  number  of  years  than  for  such  period  or  claims  herein 
number  mentioned  in  this  Act,  as  may  be  applicable  to  the  case  provided  for. 
and  to  the  nature  of  the  claim. 

VII.  Provided  also,  that  the  time  during  which  any  person  pr0viso  for 
otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  infants,  &c. 
before  mentioned   shall   have  been   or    shall  be  an  infant,  idiot, 

non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending,  and  which 
shall  have  been  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  shall  be  excluded  in  the  com- 
putation of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible. 

Q  Q    2 
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What  time  to 
be  excluded 
in  computing 
the  term  of 
forty  years 
appi  tinted  by 
this  Act. 


VIII.  Provided  always,  and  be  it  further  enacted,  that  when 
any  land  or  water  upon,  over,  or  from  which  any  such  way  or 
other  convenient  watercourse  or  use  of  water  shall  have  been  or 
shall  be  enjoyed  or  derived  have  been  or  shall  be  held  under  or  by 
virtue  of  any  term  of  life,  or  any  temi  of  years  exceeding  three 
vears  from  the  granting  thereof,  the  time  of  the  enjoyment  of  any 
such  wav  or  other  matter  as  herein  last  before  mentioned,  during 
the  continuance  of  such  term,  shall  be  excluded  in  the  computation 
of  the  said  period  of  forty  years,  in  case  tho  claim  shall  within 
three  years  next  after  the  end  or  sooner  determination  of  such 
term  be  resisted  by  any  person  entitled  to  any  reversion  expectant 
on  the  determination  thereof. 


Not  to  extend      IX.  And  be  it  further  enacted,  that  this  Act  shall  not  extend  to 

to  Scotland  or  Scotland  or  Ireland. 
Ireland. 

Commence-  X.  And  be  it  further   enacted,  that  this  Act   shall   commence 

ment  of  Act.    and  take  effect  on  the  first  day  of  Michaelmas  term  now  next 
ensuing. 


Act  may  be 
amenii 


XI.  And  be  it  further  enacted,  that  this  Act  may  be  amended, 
altered,  or  repealed  during  this  present  Session  of  Parliament. 
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ABANDONMENT. 

Extinction  of  easements  by  abandonment,  562,  577. 

Release  must  be  capable  of  being  implied,  562,  577. 

Not  generally  implied  from  non-user  alone,  568. 

Cessation  of  user  and  other  circumstances,  564. 

Non-user,  when  the  only  evidence,  566. 

Non-user  for  less  than  twenty  years,  566,  578. 
Only  occurs  after  easement  actually  acquired,  567. 
Temporary  agreement  to  suspend  user,  569. 
Temporary  substitution  of  a  new  mode  of  enjoyment,  569. 
Right  of  dominant  owners  to  abandon  easements,  569. 

ABATEMENT. 

Right  to  abate  obstructions,  505,  524. 

ACQUIESCENCE. 

Licences  implied  from  acquiescence,  134. 

When  sufficient  to  prevent  objection  to  an  easement,  134. 

Prescription  Act  :  acquiescence  in  interruption,  270. 

What  is  acquiescence,  273. 
Acquiescence  in  wrong  sometimes  prevents  remedy,  455,  484, 
486. 

ACQUISITION. 

Easements  acquired  through  an  act  of  man,  126. 

Natural  rights  not  so  acquired,  126. 

Act  of  creation  and  acquisition  often  implied,  126. 

In  what  cases  implied,  126. 
Modes  of  acquiring  easements,  127. 

Qucere:  whether  grant  or  covenant  is  always  implied,  127. 
Easements  the  same  by  whatever  mode  acquired,  129. 
Necessity  for  a  deed  for  acquisition  of  easements,  180. 
Contract  for  an  easement  not  under  seal,  130. 
Parol  agreement,  Statute  of  Frauds,  132. 
Licences,  how  acquired,  133. 
Grant  by  parol,  133. 
Implied  from  acquiescence,  134. 
Implied  from  surrounding  circumstances,  135. 
Acquisition  of  Easements  by  Grant,  135  {see  Grant). 
Acquisition  under  an  Act  of  Parliament,  127,  199  {see  Act  of 

Parliament). 
Acquisition  under  a  Devise,  127,  201  {see  Devise). 
Acquisition  by  Prescription,  127,  201   {see   Prescription   and 

Prescription  Act). 
Acquisition  under  a  Custom,  127,  204  {see  Custom). 
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ACT  OF   PARL1  \Mr.XT. 

Easements  acquired  under  Acts  of  Parliament,  127,  199. 

By  express  terms  or  apparent  intention  of  the  Act,  199. 

Immediate  or  conditional,  200. 
Grant  at  variance  with  an  Act,  158. 
Grant  partly  at  variance  with  an  Act.  158,  372. 
No  prescription  at  variance  with  an  Act,  243. 

Prescription  subsequently  to  an  adverse  Act,  244. 
Prescription  partly  at  variance  with  an  Act,  373. 
See  also  Railways  Clauses  Consolidation  Act,  1845 ;  Con- 

VBYANCING    Ad,  1881  J    FRAUDS,  STATUTE    OF. 

ACTION. 

Action  for  trespasses  during  prescriptive  user,  221. 
Prescriptive  user  must  be  next  before  some  action,  224,  225. 
Right  of  action  for  disturbance  of  easements,  438. 
1 '.linage  requisite  to  support  certain  actions,  438,  499,   512, 
520. 

In  the  case  of  natural  rights,  441. 

In  the  case  of  easements,  443. 

Absence  of  damage  if  the  time  for  suing  is  limited,  445. 

Damage  must  be  substantial,  445,  499. 
Slight  damage  by  many  persons,  446. 
When  the  occupier  of  a  dominant  tenement  alone  can  sue,  446. 
When  a  reversioner  can  sue,  446,  484,  496,  541. 
Action  for  continuing  a  disturbance,  448,  499,  524. 
Continued  damage  from  same  act,  fresh  cause  of  action,  448, 

516. 
Licence;  action  against  grantor,  451. 

Against  party  other  than  grantor,  452. 
Riparian  owners  must  prove  injury  in  that  character,  535. 
See  also  Injunction  ;  Air  ;  Light  ;  Support  ;  Use  of  Water; 
Pollution  of  Water;  Streams;  Ways. 

"ACTUAL"  ENJOYMENT. 

"Actual"  enjoyment  required  by  the  Proscription  Act,  215. 
Actual  user  for  nineteen  years  and  a  part  only,  215. 
I .-  idence  to  prove  actual  enjoyment,  216. 
Intermittent  easements,  216. 
In  the  case  of  light,  292. 

ADJACENT  SUPPORT. 
See  Support. 

AGREEMENT. 

I'm-  easement  not  under  seal,  valid,  130,  450. 
Parol  agreement ;  part  performance,  Statute  of  Frauds,  132,450. 
V.  reement  for  easement  under  seal,  effect  of,  157. 
Prescription;   enjoyment  "by  some  consent  or  agreement," 
295. 

Agreement  signed  by  a  tenant,  298. 

Invocation  of  consent  or  agreement,  298. 

Implied  warranty  on  sale  of  a  house,  299. 

Agreement  not  disclosed  on  sale  of  property,  222. 
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AIR. 

Eights  in  connection  with  the  air,  42. 

Natural  right  to  free  passage  of  air,  42. 
Natural  right  to  purity  of  air,  50. 

Limit  of  right,  50. 
Acquired  right  to  pollute  air,  50,  279. 
Under  Prescription  Act,  212. 
Air  to  windows,  48. 
Ventilation  of  buildings,  48. 
Free  escape  of  air,  48. 
Purity  of  ah,  50,  383. 

Limit  of  natural  right  to  purity  of  air,  50,  383. 
Pollution  by  reasonable  use,  51,  384. 
Pollution  by  carrying  on  trade,  51,  383. 
Air  compared  with  light  and  water,  52. 

Right  to  free  passage  subordinate  to  the  right  to  build,  52,  280. 
Opening  new  windows  to  admit  air,  56,  281. 
Right  to  obstruct  air  from  new  windows,  57,  281. 
Windows  overlooking  railways,  57. 
Right  to  current  of  air  not  an  "  easement "  under  Prescription 

Act,  sect.  2... 209. 
Acquisition  of  right  to  have  free  passage  uninterrupted,  277. 
Prescriptive  right  to  air  to  window,  278. 
Implied  grant  of  right  to  pollute  air,  279. 
Prescriptive  right  to  pollute  air,  279. 

Quccre  :  whether  acquirable  under  Prescription  Act,  212. 
Implied  grant  of  right  to  an  uninterrupted  flow  of  air,  278,  282. 
Not  implied  from  suffering  windows  to  be  opened,  281. 
Acquisition  of  right  against  railway  companies,  57. 
Partition  of  land  and  houses,  282. 

Sale  of  house  reserving  adjoining  land,  282. 
Sale  of  land  reserving  house,  285. 
Disposal  of  house  and  land  simultaneously,  286. 
By  will,  286. 

Effect  of  tenancy  at  time  of  sale  or  disposition,  287. 
Acquisition  of  right  by  constructive  notice,  289. 
Open  ground  and  erections  ;  prescriptive  right  to  flow,  306. 
Right  of  action  for  obstruction,  470. 

Free  passage  of  air  and  light  distinguished,  471. 
Injunctions,  when  granted  for  obstruction  of  air,  472. 
Pollution  :  right  to  sue  for,  472. 

Pollution  must  be  unjustifiable,  472. 

Air  previously  polluted  by  other  means,  473. 
Coming  to  a  place  where  the  air  is  polluted,  474. 
Unavoidable  pollution  by  trade,  475. 
Public  nuisance  by  pollution,  484. 
Right  of  action  by  reversioner  for  pollution,  484. 
Acquiescence  in  pollution  prevents  an  injunction,  484. 

ALTERATION    OF   DOMINANT    TENEMENTS. 
Effect  if  during  prescriptive  period,  273,  293. 
Easements  cannot  be  increased  by  alteration,  375. 

Even  though  effected  by  a  third  party,  376. 
Opening  new  and  increasing  ancient  windows,  56,  387, 490,  579. 
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ALTERATION   OF  DOMINANT  TENEMENTS— continued. 
Improving  condition  of  windows  to  obtain  more  light,  888. 
Bight  to  divert  part  of  a  stream  ;  increase  of  user  bv  altering 

mill,  401. 
Easement  of  necessity  :  necessity  increased  by  alteration,  410. 
Alteration  of  place  of  access  to  a  way,  413. 

Construction  of  grant  as  to  alteration,  414. 
Easements  frequently  lost  by  alteration,  551. 

Alteration  must  lie  material,  552. 

•Trilling  alteration  lias  no  effect,  557. 

AJPPAEENT    AND   CONTINUOUS    EASEMENTS. 
Eights  of  way,  note  (w),  156. 
Implied  grant  on  partition  of  an  estate,  186. 

es  considered,  187 — 195. 
Result  of  the  authorities,  196. 

APPROPRIATION   OF   WATER. 

Acquisition  of  easements  in  flowing  water  by  appropriation, 

348. 
No  right  acquired  to  water  in  a  well  by  appropriation,  103, 

349. 
Appropriation  of  the  water  of  artificial  streams  ;  right  to  sue 

for  pollution,  350,  537. 

APPURTENANCES. 

What  easements  pass  to  a  purchaser  as  appurtenances,  147. 
Qwcm-easeinents  used  during  unity  of  ownership,  148. 
Exceptional  cases,  148. 

ARTIFICIAL  STREAMS. 

Defined  and  distinguished  from  natural  streams,  80. 
No  natural  rights  in,  87. 
Easements  in,  87. 
Prescriptive  rights  in,  339. 
Temporary  and  permanent  streams,  339. 
Prescriptive  rights  in  temporary  streams,  340. 
Prescriptive  rights  in  permanent  streams,  343. 
See  also  Streams. 

"AS  OF  RIGHT." 

For  presumption  of  lost  grant  user  must  be  "as  of  right,"  184. 
For  prescription  user  must  have  been  "  as  of  right,"  255. 

Except  in  the  case  of  light,  255,  302. 
Prescription  Act  ;  "  as  of  right,"  "  claiming  right    thereto," 

255. 
User,  precarious,  secret  or  contentious,  not  "as of  right,"  258. 

Precarious  user,  258. 

Secret  user,  260. 

Contentious  user,  261. 
Prescription  ;  interruption  in  enjoyment  "as  of  right,"  262. 
Disproved  by  circumstances,  262. 

ASSIGNMENT. 

Sec  Transfer  of  Easements. 
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BUILDINGS. 

Effect  of  building  on  natural  right  to  support  for  land,  64,  507. 
Easement  of  support  for  buildings,  72. 
Support  for  trainings  from  land,  73. 
Support  for  buildings  from  buildings,  75. 
Effect  of  contiguity  of  buildings,  76. 

Obligation  to  use  care  when  removing  buildings,  76. 
Obligation  to  shore,  or  give  notice  of  removal,  76. 
uisition  of  right  to  support  for  buildings,  325. 
From  land  and  adjoining  buildings  by  implied  grant,  325. 
From  land  from  long  enjoyment,  326. 

Is  it  part  of  the  natural  right  to  support  ?  328. 
Can  it  be  acquired  by  prescription  ?  328. 

At  common  law  or  under  the  Act '?  330. 
Can  a  modern  lost  grant  be  presumed  ?  331. 
Can  a  right  be  acquired  irrespectively  of  grant  ?  332. 
Result  of  Angus  v.  Dalton,  333. 
From  buildings  from  long  enjoyment,  335. 
Limited  right  to  support,  392. 
Obligation  to  repair  a  supporting  building,  393. 

Eight  of  dominant  owner  to  repair,  393. 
Eight  to  sue  for  disturbance  of  support  for  buildings,  508. 
Effect  of  increasing  the  weight  of  the  buildings,  509. 

CANAL. 

Eights  in,  81. 

Implied  grant  of  right  to  support,  165. 

See  also  Streams. 

CHIMNEY. 

Free  current  of  air  to  chimney,  44,  46. 
No  right  of  action  for  obstruction,  470. 
Eight  to  use  another  person's  chimney,  note  (i),  119,  164. 

"  CLAIMING  EIGHT  THEEETO." 

Prescription  Act  ;  "  as  of  right  "—"  claiming  right  thereto," 

255. 
See  also  As  of  Eight. 

CLOTHES  LINES. 

Eight  to  fasten  and  dry  linen  an  easement,  note  (t),  119. 

COMPANY. 

Grant  by,  void  if  ultra  vires,  158. 

No  prescription  possible  if  ultra  vires  to  make  grant,  249. 

Incapable  of  prescribing  if  ultra  vires,  250. 

CONDITIONAL  GEANT. 

Grant  of  aii  easement  may  be  subject  to  a  condition,  160. 

Or  subject  to  periodical  interruption,  note  (g),  406. 
Grant  to  become  "  void  "in  a  certain  event,  160. 

"  CONSENT  OE  AGEEEMENT." 

Prescription  Act ;  enjoyment  "by  some  consent  or  agreement," 

Agreement  signed  by  a  tenant,  298. 


602  INDEX. 

"CONSENT   OB   AGREEMENT  ''—continued. 

Agreement  not  disclosed  on  sale  of  property,  222. 
Kivocation  of  consent  or  agreement,  298. 
[rnplied  warranty  on  sale  of  a  house,  269- 

CONSTRUCTION. 

Of  deeds  under  Conveyancing  Act,  146. 
( if  genera]  words  in  deeds,  147. 

Sale  of  land  and  "appurtenances,"  147. 

Sale  of  land  with  easements  "  used  and  enjoyed,"    150 — 
156. 
The  word  "grant  "  not  essential  in  a  deed  of  grant,  156. 
Easements  excepted  or  reserved  on  sale  of  land,  157. 
1 1  rant  at  variance,  or  partly  at  variance,  with,  an  Act  of  Parlia- 
ment, 158,  372. 
Grant  by  a  company  ultra  vires,  158. 
Granl  at  variance  with  another  grant,  159. 
Grant  subject  to  a  condition,  160. 
I  .rant  to  become  "  void  "  conditionally,  160. 
Covenant  for  quiet  enjoyment,  160,  449,  501. 
Grants  construed  most  strongly  against  the  grantor,  370. 

CONTENTIOUS  USER, 

Insufficient  for  prescription,  258,  261. 

CONTINUING  DISTURBANCE. 

Bight  to  sue  for  continuing  a  disturbance,  448,  524. 

Exception :  tenant  in  possession  of  obstructing  building, 
499. 

CONTINUOUS  EASEMENTS. 

Set    A.PPARENT    AND    CONTINUOUS    EASEMENTS. 

CONTINUOUS  ENJOYMENT. 

Prescriptive  user  must  he  continuous,  265. 
Need  not  be  incessant,  265. 

Exclusion  of  periods  of  disability  no  breach,  234. 
An  interruption  and  a  breach  of  continuity  distinguished,  266. 

CONTRACT. 

See  Agreement  ;  Licences;  Covenant. 

CONVEYANCING  ACT,   1881. 

Genera]  words  in  deeds  of  conveyance,  146. 

The  word  "  grant  "  not  essential  to  convey  easements,  156. 

COPYHOLD. 

Grant  by  copyholder  of  right  to  destroy  support,  void,  319. 

COVENANT. 

Running  with  the  land  having  the  effect  of  an  easement,  24. 
For  lights  not  recognised  as  easements,  32,  120,  122. 
Acquisition  of  easements  by  covenant,  127,  136. 
Agreement  for  easement  under  seal,  effect  of,  157. 
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COVENANT— continued. 

Quiet  enjoyment ;  implied  grant,  160,  501. 

Physical  expulsion  necessary  to  support  action,  449. 

Freedom  from  noise,  449. 

Effect  of  general  words  on  grants  of  easements,  501. 

General  meaning  of  covenant,  449,  501. 
See  also  Grant. 

CREATION  OF  EASEMENTS. 
See  Acquisition. 

CROWN. 

Prescription  against,  291. 

CUSTOM. 

Customs  distinguished  from  easements,  26. 
Variable  bodies  of  persons  must  claim  by,  249. 
Easements  acquired  by  virtue  of  customs,  28, 127,  274. 

Claims  both  by  prescription  and  under  a  custom,  274. 

Acquisition  under  the  Prescription  Act,  30,  275. 

Customs  must  be  reasonable  and  certain,  276. 
Right  to  obstruct  ancient  light  under  customs,  299. 
Customs  to  deprive  land  of  support  by  mining  unreasonable, 
318. 

DAMAGE. 

Actual  damage  requisite  to  support  certain  actions,  439. 

In  the  case  of  natural  rights,  441 . 

In  the  case  of  easements,  443. 
Effect  of  absence  of  damage  if  time  for  suing  is  limited,  445. 
Damage  to  support  action  must  be  substantial,  445,  499,  502. 

Slight  damage  by  many  persons,  446. 
Licensee,  damage  to  interest  of,  452. 
Prospective  injury,  action  for,  456,  469,  504. 
Continued  damage,  when  fresh  cause  of  action,  516. 

DAMAGES. 

Awarded  in  lieu  of  an  injunction,  458. 

Cases  relating  to  award  of  damages  in  lieu  of  injunctions,  460. 

For  prospective  injury  threatened,  469. 

For  obstruction  of  light,  what  recoverable,  note  (>■)>  491. 

See  also  Injunction. 

DEDICATION. 

Private  rights  of  way  not  created  by  dedication,  361. 
The  public  take  by  dedication,  250,  361. 
See  also  Public  Ways. 

DEED. 

Easements  only  granted  or  transferred  by  deed,  4,  130,  379. 
Deeds  alone  formerly  called  writings,  note  (d),  4. 
Contract  for  an  easement,  not  under  seal,  valid,  130,  450. 
Licences  granted  by  deed,  133. 
Not  executed  by  grantor  of  easement,  158. 
Measure  of  easements  granted  by  deed,  368. 
Construction  ;  surrounding  circumstances,  368. 
Construction  ;  most  strongly  against  grantor,  370. 
See  also  Grant. 
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DEROGATION  FROM  GRANT. 

Derogation  from  grant,  by  preventing  user  of  easement,  139. 

DEVISE. 

Easement  acquired  under  a  devise,  127,  201. 

Grant  of  right  of  way  presumed,  note  (q),  165. 
Construction  of  wills,  201. 
Light  and  air  ;  disposal  of  house  and  land  by  will,  286. 

DIRECTION  OF  WAYS. 
See  Ways. 

DISABILITY. 

See  Incapacity  ;  Prescription  Act. 

DISTRIBUTION  OF  EASEMENTS. 

Riparian  rights;  division  of  riparian  land,  405. 
Way,  right  of ;  division  of  dominant  tenement,  422. 

DISTURBANCE  OF  EASEMENTS. 

Prima  facie  right  to  be  free  from  disturbance,  438. 
Actions  for  disturbance,  433 — 544  {see  Action). 
Continuance  of  disturbance  afteraction,  448,  517. 
Breach  of  contract  for  an  easement,  450. 

See  also  Air  ;  Licences  ;  Light  ;  Streams  ;  Support  ;  Pollu- 
tion of  Water  ;  Use  of  Water  ;  Ways. 

DIVERSION  OF  STREAMS. 

Natural  right  to  the  uninterrupted  How  of  streams,  94. 
Right  to  divert  may  be  acquired  as  an  easement,  94,  346. 
Natural  right  to  divert  for  use,  95. 

Obligation  to  return  diverted  water  to  the  stream,  95. 
Right  to  have  streams  diverted  by  another  person,  96. 
Right  to  divert  flood  water,  97. 

Right  to  divert  the  flow  of  the  sea  for  protection  of  land,  98. 
Right  to  divert  tidal  rivers  for  protection  of  land,  99. 
Right  to  divert  artificial  streams,  346. 

Only  when  permanent,  346. 
Right  to  divert  part  of  a  stream,  95,  401. 
See  also  Streams. 

DIVISION  OF  LAND. 

See  Partition  of  Land. 

DOMINANT  OWNER. 
Who  is,  2. 

DOMINANT  TENEMENT. 
What  is,  2. 

1  '.<sential  for  the  existence  of  an  easement,  9. 
Incorporeal  dominant  tenement,  12. 
Easements  cannot  be  severed  from  dominant  tenements,  14, 

405,  415. 
Must  be  distinct  property  from  the  servient  tenement,  17. 
Easements  between  landlord  and  tenant,  18,  138,  263. 
Between  tenants  of  same  landlord,  18,  263,  304. 
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DOMINANT   TENEMENT— continued. 

Easements  beneficial  to  their  dominant  tenements,  19,  398. 

Can  only  be  used  for  their  dominant  tenements,  398,  415, 
418. 
Must  be  permanent  for  prescription,  252. 
Alteration  of,  375,  551. 

During  prescriptive  period,  273,  293. 
Effect  of  partition  of  dominant  tenements,  405,  422. 
See  also  Alteration  of  Dominant  Tenement. 

DRAINAGE  OF  LAND. 

Destruction  of  support  by  drainage,  67,  325. 

Right  to  drain  away  water  of  undefined  streams,  93,  339. 

DRAINS. 

Pollution  of  streams  by  public  sewers,  355,  533. 
User  gradually  increasing,  measure  of  right,  403. 

''DWELLING-HOUSE,  WORKSHOP,  OR  OTHER  BUILDING." 
Meaning  of,  307. 

EASEMENT. 

Nature  of  easements,  1. 

Misuse  of  the  word  "  Easement,"  1,  10. 

Definition,  1,  5. 

Distinguished  from  natural  rights,  2. 

Distinguished  from  licences,  4  {see  Licences). 

Can  only  be  granted  by  deed,  4,  130. 

Assignment  of  easements,  378  (see  Transfer). 
A  privilege  only,  not  an  interest  in  land,  5. 
Exclusive  use  of  land  not  an  easement,  6. 
A  privilege  without  profit,  8. 
Easements  in  gross  unknown  to  the  law,  9. 
Incorporeal  dominant  tenement,  12. 
Cannot  be  severed  from  its  dominant  tenement,  14,  415. 
Dominant  and  servient  tenements  distinct,  17. 

Prescriptive  rights  between  landlord  and  tenant,  18,  138, 
263. 

Prescriptive  rights  between  tenants  of  same  landlord,  19, 
263,  304. 

Easements  by  grant  of  landlord  possible,  19,  138. 
Must  be  beneficial  to  its  dominant  tenement,  19,  398. 
No  easement  for  benefit  of  the  servient  tenement,  21. 
Nature  of  the  obligation  on  the  servient  owner,  22. 
Rights  with  an  active  obligation  on  servient  owner,  24. 
Distinguished  from  customs,  26. 
May  be  acquired  by  virtue  of  customs,  28,  274. 
New  species  of  easements  not  recognised  by  law,  30,  118. 
Effect  of  easements  on  natural  rights,  33,  368. 
Inconsistent  natural  rights,  33,  367. 
Inconsistent  easements,  35,  159,  374. 

Cannot  co-exist,  35. 

Release  probably  presumed  from  inconsistent  user,  36. 
Subordinate  easements,  36. 

Easements  of  necessity,  37  (see  Necessity,  Easements  of). 
Acquisition  of  easements,  126  (see  Acquisition). 
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EASEMENT— continued. 

Easements  and  their  incidents  the  same  by  whatever  mode 

acquired,  129. 
I   :  (incuts  appurtenanl  and  quasi-easements, distinction,  144. 
Meaning  of  "  Easement"  in  Prescription  Act,  sect.  2. ..207. 

Wind,  207. 

I  [i  irse-racing,  209. 

Uninterrupted  flow  of  air,  209. 

Noise,  209. 

Light,  209. 

Pews,  210. 

Trees  c\  erhanging,  210. 

Support,  210. 

Pollution  of  air,  212. 
Extent  nnd  mode  of  user,  867  (sec  Extent  of  Easements  and 

Mode  of  Usj 
No  hindrance  to  consistent  use  of  land,  374. 
Distribution  on  partition  of  dominant  tenements,  405,  422. 
Right  to  make  the  subject  of  an  easement  fit  for  use,  430. 
Disturbance  of  easements  and  legal  remedies,  438. 
Extinction,  suspension,  and  revival  of  easements,  545. 

also  tin  respective  titles  throughout  the  Index. 

EASEMENTS  OF  NECESSITY. 
See  Necessity,  Easements  of. 

EAVESDROPPING. 

Right  to,  note  (*),  119. 

Raising  roof  from  which  water  drips,  effect  of,  557. 

ESTOPPEL. 

From  denying  a  licence,  134. 
From  denying  an  easement,  141. 
From  denying  way  shown  on  plan,  141. 

EXCAVATION. 

Effect  on  natural  right  to  adjacent  support,  65. 
Excavation  under  houses,  65. 
Easement  of  support  for  excavated  land,  66. 
Ki^'ht  to  let  down  surface  land  by  excavating,  76. 
See  also  Mines  ',  Support. 

EXCEPTION. 

Exception  of  an  easement  on  conveyance  of  land,  157. 

EXCESSIVE  USER. 
See  Mode  of  Usee. 

EXCLUSIVE   USE. 

Exclusive  use  of  land  not  an  easement,  6. 

EXTENT  OF   EASEMENTS. 

Natural  rights  limited  by  each  other,  83,  367. 

Abridged  and  suspended  by  easements,  33,  368. 
Measure  of  easements  created  by  deed,  368,  407. 

Construction  of  deed  ;  surrounding  circumstances,  369. 
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EXTENT   OF  EASEMENTS— continued. 

Measure  of  easements  acquired  by  prescription,  369,  407. 

Surrounding  circumstances  to  be   considered  with  user, 
370. 
Grants  construed  most  strongly  against  the  grantor,  370. 
Grant  partly  at  variance  with  an  Act  of  Parliament,  372. 
Prescription  partly  at  variance  with  an  Act  of   Parliament, 

373. 
Easements  do  not  prevent  the  consistent  use  of  land,  374. 
Increase  of  easements  by  alteration  of  dominant  tenements, 
375. 

By  alterations  effected  by  a  third  party,  376. 
User  gradually  increasing,  403. 
Division  of  dominant  tenement,  405,  422. 

EXTINCTION  OF  EASEMENTS. 

Presumption  on  acquisition  of  an  inconsistent  easement,  36. 
Destruction  of  road,  extinction  of  right  of  way,  426. 
Natural  rights  may  be  suspended,  but  not  extinguished,  546. 
Easements  may  be  extinguished  or  suspended,  546. 

Revive  after  suspension  but  not  after  extinction,  546,  575. 
Modes  of  extinction,  548. 

1.  By  Act  of  Parliament,  548. 

2.  By  operation  of  law,  548. 

Completion  of  the  purpose  of  a  grant,  548. 
Suspension  sometimes  on  such  completion,  549. 
Easements  of  necessity  on  termination  of  necessity,  550. 
Determination  of  term  for  which  granted,  551. 
Alteration  of  the  dominant  tenement,  551. 

Extinction  only  if  alteration  is  material,  552. 

Not  if  trifling,  557. 
Unity  of  seisin,  558. 

Necessity  for  unity  of  seisin,  560. 

And  for  estates  in  fee  simple,  560. 

Right  of  tenant  to  light,  561. 

3.  By  the  act  of  the  dominant  owner,  562. 

Release  and  abandonment,  562,  577. 

Non-user  alone  not  conclusive  evidence,  563. 
When  release  presumed  on  cessation  of  user,  564. 
When  non-user  the  only  evidence  of  a  release,  566. 
Non-user ;  twenty  years  not  necessary  for  presump- 
tion, 566,  578. 
Release  or  abandonment  when  possible,  567. 
Temporary  cessation  of  user*,  568. 
Right  of  dominant  owner  to  abandon,  569. 

FASCIA. 

Right  to  fasten  on  another's  house,  note  (■/),  119. 

FEME  COVERT. 

Prescription  ;  exclusion  of  periods  during  marriage,  229. 

FISH. 

Right  to  take  fish,  a  profit  a  prendre,  8. 
Diversion  of  stream  ;  interruption  of  fishery,  402. 
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FLOODS. 

Bight  to  protect  land  from  Moods,  97. 

Liability  for  injury  to  neighbours,  note  (e),  97. 
Right  to  protect  land  from  the  sea,  98. 

Injury  to  a  neighbour  justifiable,  98. 

Obligation  to  keep  up  sea  walls,  98. 
Diversion  of  tidal  rivers  for  protection  not  justifiable,  99. 

FLOW  OF  AIR. 

See  Am  and  Wind, 

FLOW  OF  LIGHT. 
See  Light. 

FLOW  OF  WATER. 

See  Streams  and  Floods. 

FORFEITURE. 

Easements  void  and  voidable,  160. 

FOULING  AIR, 

See  Pollution  of  Air. 

FOULING  WATER, 

See  Pollution  of  Water. 

FRAUDS,  STATUTE  OF. 

Parol  contract  for  easement,  132,  450. 
Part  performance,  132,  450. 

FUTURE  INJURY. 

Disturbance  merely  threatened  :  injunction,  456. 

Damages  for,  469. 
Possibility  of,  504. 

GENERAL  WORDS. 

General  words  in  a.  deed  of  conveyance,  145. 

Pro\  Lsions  of  the  Conveyancing  Act,  1881,  as  to,  146. 

Construction  of,  147,  361,  501. 

"  Appurtenances,"  what  will  pass  by  grant  of,  147. 
Qwost-easements  will  not  generally,  148. 
Kxeeptional  cases,  148. 
When   7»cs/-easements  will  pass  under  general  words, 
149. 

( rrant  of  easements  "  used  and  enjoyed,"  150. 
Easements  first  used  during  unity  of  ownership,  150. 
Modification  of  rule,  151. 
Result  of  authorities,  155. 

GRANT. 

( )f  incorporeal  right  and  licence  distinguished,  4. 
Grant  at  variance  with  natural  rights,  33. 
Grant  at  variance  with  an  existing  easement,  35. 
When  implied,  126. 

Easements  in  theory  always  created  by  grant,  127. 
Acquisition  by  grant,  135. 
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GRANT— continued. 

Acquisition  by  covenant,  136. 

Landlord  and  tenant,  138. 

Grant  by  one  tenant  to  another,  138. 

Derogation  from  grant  by  preventing  user  of  an  easement, 

139. 
Estoppel  from  denying  a  grant  of  an  easement,  141. 
Grant  for  a  limited  period,  143,  551. 
Acquisition  by  express  grant,  143. 

Easements  appurtenant  and  quasi-easements,  distinction, 

144. 
By  particular  description,  144. 
By  general  words,  145 — 156  [see  General  Words). 

Provisions  of  the  Conveyancing  Act,  1881...  146. 
The  word  "  grant "  not  essential,  156. 
Exception  or  reservation  of   easement  on  sale  of  land, 

157. 
Void  grants,  158. 

Grant  at  variance  with  an  Act  of  Parliament,  158, 

372. 
Grant  by  a  company  ultra  vires,  158. 
Grant  at  variance  with  another  grant,  35,  159. 
Conditional  grant,  160. 
Grant  subject  to  interruption,  406. 
Acquisition  by  implied  grant,  161,  282. 

Covenant  for  quiet  enjoyment ;  no  grant  implied,  160. 
When  a  reservation  of  easements  can  be  implied,  161. 
Prescription,  implied  grant  in,  164. 
Easements  necessary  to  render  a  grant  beneficial,  164, 

363. 
Grant  implied  from  surrounding  circumstances,  165. 
Presumption  of  lost  grant  after  twenty  years'  user,  167, 
203. 
The  doctrine  questioned,  170. 
Presumed  only  if  prescription  possible,  172. 
Evidence  to    sustain    a  presumption  of   lost   grant, 

173. 
Nature  of  the  presumption  of  a  lost  grant,  173. 
Evidence  to  rebut  the  presumption,  173. 
User  must  have  been  as  of  right,  184  (see  "  As  of 

Bight  "). 
Ignorance  of  and  incapability  of  resisting  user,  185. 
Effect  of  old  agreement  on  presumption,  186. 
Apparent  and  continuous  easements  :    implied  grant  on 
partition  of  estate,  186. 
Cases  considered,  187 — 195. 
Result  of  the  authorities,  196. 
Presumption  of  grant  essential  to  a  prescriptive  title,  203, 
241  (see  Prescription). 
Except  in  cases  of  right  to  light,  300. 
Quaere, — in  cases  of  right  to  support,  328. 
Actual  grant  prevents  prescription,  204. 
No  prescription  at  variance  with  a  grant,  238. 
Construction  most  strongly  against  grantor,  370. 

E.  R    R 
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GROSS,  RIGHTS  IN. 
Not  easements,  9. 

Easements  cannot  be  severed  from  dominant  tenements,  14, 
405,  415. 

HATCH. 

Right  to  fasten  in  another's  hind,  note  (i),  119. 

HORSE-RACING. 

Not  an  "easement"  under  Prescription  Act,  sect.  2. ..27,  209. 

IDIOTS. 

Presciption  :  exclusion  of  periods  during  idiotcy,  229. 

IGNORANCE. 

Ignorance  of  user  prevents  presumption  of  lost  grant,  185. 
And  prescription,  251. 

Knowledge  presumed  in  some  cases,  252. 

[MMEMORIAL    DSER. 

Necessary  for  prescription  at  common  law,  202. 
Meaning  of,  203. 

Presumption  of,  after  twenty  years'  user,  203. 
Raises  presumption  of  a  grant,  203. 

IMPLICATION  OF   GRANT. 

See  Grant  ;  Presumption  ;  Prescription  ;  Licences. 

INCAPACITY. 

To  resist  user  prevents  presumption  of  lost  grant,  185. 
And  prescription,  244  (see  Prescription). 

Acquisition  of   right  to  light  against  landlord  out  of 
possession,  305. 
Power  of  resistance  by  reasonable  means,  246. 
Qucere, — in  case  of  right  to  support,  328. 
Incapacity  to  make  a  grant  prevents  prescription,  248. 
Incapacity  to  take  a  grant  prevents  prescription,  249. 

INCONSISTENT  EASEMENTS. 

,s'(  c  Kaskmknt. 

INCORPOREAL  RIGHT. 

Easements  are  incorporeal  rights,  5. 

Confers  no  interest  in  the  soil,  5. 

Grant  of  exclusive  use  of  land,  not  an  incorporeal  right,  6. 

INCREASE  OF  EASEMENTS. 

Alteration  of  dominant  tenements,  375. 

Effect  of,  during  prescriptive  period,  273,  293. 

Opening  uew  and  increasing  ancient  windows,  56,387,  490, 

579.  ' 
Improving  the  condition  of  ancient  windows,  388,  489. 
Altered  mill  requiring  more  water,  401. 
Ways  of  necessity,  410. 
By  act  of  third  party,  376. 
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INFANCY. 

Prescription  :  exclusion  of  periods  during  infancy,  229. 

INJUNCTION. 

In  what  cases  granted  by  the  Court,  453. 
Disturbance  merely  threatened,  456. 
Mandatory  injunction  to   compel  repairs  bv  servient   owner, 

457. 
Damages  awarded  in  lieu  of,  458,  469. 

Cases  relating  thereto,  460. 
Acquiescence  in  wrongful  act,  455,  484,  486. 
Granted  at  the  suit  of  a  person  with  limited  interest,  498. 
When  a  possibility  of  future  injury  only,  456,  504. 

INTERMITTENT  STREAMS. 
What  are,  90. 
Natural  rights  and  easements  therein,  90. 

INTERRUPTIONS. 

Evidence  of  user  not  being  as  of  right,  262. 
Prescriptive  user  must  be  uninterrupted,  265. 
Interruption  in  enjoyment  as  of  right,  266. 
Interruption  in  enjoyment  as  an  easement,  267. 
Interruption  in  enjoyment  in  fact,  268. 
Interruption  in  fact  as  at  common  law,  268. 
Non-user,  269. 

Partial  interruption  of  user,  269. 
Trifling  and  accidental  interruptions,  269. 
Suspension  of  user  by  agreement,  or  for  convenience, 
266. 
Interruption  in  fact  under  the  Prescription  Act,  270. 

Submission  or  acquiescence  for  one  year  after  notice, 

270. 
Fluctuating  interruptions,  271. 
Notice  of  person  causing  interruption,  271. 
Involuntary  discontinuance  of  enjoyment  required,  272. 
Obstruction  by  party  other  than  grantor,  272. 
What  is  acquiescence,  273. 
Interruption  during  tenancy  for  life,  273. 
Alteration    of    dominant    tenement    during    prescriptive 
period,  273. 

IRRIGATION  OF  LAND. 

Riparian  right  to  irrigate  riparian  land,  399. 

LANDLORD  AND  TENANT. 

User  of  easements  by  tenant  in  landlord's  ground,    18,    138, 

263. 
Prescriptive  rights  between  tenants,  19,  263,  304. 
Grant  by  landlord  to  tenant,  19,  138. 
Grant  by  one  tenant  to  another,  138. 
Prescription  by  tenant,  223. 

Acquisition  of  right  to  light,  304. 
Right  may  survive  to  reversioner,  304. 

R  R  2 
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LANDLORD  AND  TENANT— continued. 

Prescription  against  a  landlord  out  of  possession,  244,  305. 
Sale  of  property  leased  to  tenant,  effect  on  easements,  287. 
Obstruction  of  light  by  tenant,  498. 

LANDS  CLAUSES  ACT,  1845. 

See  Railway  Clauses  Act,  1845. 

LEASE. 

Effect  of,  on  easements,  379. 

LICENCES. 

Distinguished  from  easements,  4. 
Effect  of  a  licence,  4. 
How  conferred,  129. 

By  word  of  mouth,  133. 

By  writing,  133. 

By  deed,  L33. 

Implied  from  acquiescence,  134. 

Implied  from  circumstances,  135. 
Licence  or  permission  to  use  prevents  prescription,  258,  267. 
Remedy  for  obstruction,  451. 

Obstruction  by  grantor,  451. 

Obstruction  by  party  other  than  grantor,  452. 
Revocable  and  irrevocable,  571. 

Irrevocable  if  comprising  a  grant,  571. 

Execution  of  a  permanent  and  expensive  work,  573. 
Revocation  by  adverse  act  of  the  grantor,  574. 

LIFE  ESTATES. 

Prescription:  exclusion  of  periods  of  life  estates,  229,  234,  236. 

LIGHT. 

Compared  with  air  and  water,  52,  313. 

Right  subordinate  bo  right  to  build,  53,  313. 

Natural  right  to  use  of  light,  54. 

Nature  of  a  "  right  to  light,"  54. 

Right  to  open  new  and  increase  ancient  windows,  56,  387,490. 

Right  to  obstruct  new  windows,  57,  388,  490. 

Rights  as  against  railway  companies,  57. 

New  windows  overlooking  an  "  open  space,"  60. 

ni^ht  to  have  light  unobstructed,  61. 

Acquisition  by  grant,  281. 

No  grant  implied  from  suffering  windows  to  be  made,  281. 

Implied  grant  on  partition  of  land  and  houses,  282. 

Sale  of  house,  reserving  adjoining  land,  282. 

Sale  of  land,  reserving  bouse,  285. 

Disposal  of  house  and  land  simultaneously,  286. 

Severance  of  house  and  land  by  will,  286. 

Effect  of  a  tenancy  at  the  time  of  sale  or  disposition,  287. 
Acquisition  of  right  by  constructive  notice,  289. 
Acquisition  by  prescription,  290. 

Light  not  claimable  by  prescription  at  common  law,  220,  299. 
Prescription  in  right  of  occupier  alone,  223. 


INDEX.  613 

LIGHT — con  Untied. 

Prescription  Act,  205,  290. 

Not  an  easement  under  section  2... 209. 

Actual  enjoyment  for  full  term  required,  215,  292. 

Conflict  of  provisions  of  Act,  215. 

Crown,  prescription  against,  290. 

Actual  enjoyment :  house  uninhabitable,  292. 

Alteration   of    dominant    tenement    during    prescriptive 

period,  273,  293. 
New  building,  commencement  of  enjoyment,  294. 
Enjoyment  by  "  some  consent  or  agreement,"  295. 
Agreement  not  disclosed  on  sale  of  property,  222. 
Revocation  of  consent,  298. 
Implied  warranty  on  sale  of  house,  299. 
Customary  right  to  obstruct  by  building  abolished,  299. 
Prescriptive  right  depends  solely  on  the  statute,  299. 
No  grant  or  licence  presumed,  300. 
Doubts  on  these  points,  301. 
Light  need  not  be  enjoyed  "  as  of  right,"  302. 

Capability  of  resisting  enjoyment,  305. 
Enjoyment  in  the  character  of  an  easement,  306. 
Open  ground  and  erections,  no  prescriptive  right  for,  306. 
"  Dwelling-house,  workshop  or  other  building,"  307. 
Shop  Windows  :  light  for  display  of  goods,  308. 
Extraordinary  light  for  special  purpose,  308,  387. 

Right  by  grant  for  extraordinary  purpose,  312. 
Increasing  and  altering  light  by  reflection,  312. 
Extent  of  the  right  to  light,  384. 

When  acquired  by  prescription,  385. 
When  acquired  by  grant,  386. 
Improving  the  mode  of  user,  387. 
Free  passage  of  air  and  light  distinguished,  43,  471. 
Obstruction  of  light,  485. 
Right  to  sue,  485. 
Restraint  by  injunction,  486. 

Award  of  damages  in  lieu  of  injunction,  458,  460. 
Acquiescence  in  building,  effect  of,  486. 
Right  by  implied  grant :  obstruction,  487. 
Facts  alleged  as  justification  for  obstructing  light,  488. 
That  sufficient  light  is  left,  488. 
That  a  new  stream  of  light  is  substituted,  489. 
That  ancient  lights  have  been  improved,  489. 
Position  of  an  obstructing  building,  490. 
Ancient  lights  enlarged  or  new  windows  opened,  490. 
Right  of  action  by  reversioner,  447,  496. 
Injunction  at  the  suit  of  person  with  limited  interest,  498. 
Tenant :  liability  for  obstruction,  498. 

Not  liable  for  continuing  obstruction,  499. 
Substantial    injury  requisite  to  support    an  action,   499, 

502. 
Covenant  for  quiet  enjoyment,  501. 
Light  prevented  falling  at  an  angle  of  45  degrees,  502. 
Damages  or  compensation  for  obstruction,  note  (r),  491. 
Possibility  of  future  injury  only,  504. 
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LIGHT — continued. 

Right  to  abate  an  obstruction  of  light,  505. 

Onion  of  seisin  effected  during  a  tenancy,  right  of  tenant  not 

extinguished,  561. 
Presumption  of  release  of  servient  owner's  obligation,  577. 
Loss  of  right  by  abandonment,  577  {see  Abandonment). 

Presumption  after  less  than  twenty  years'  non-user,  578. 
Effect  of  altering  the  size  or  position  of  windows,  579. 
Effect  on  rights  acquired  by  grant,  580. 
Effect  on  rights  acquired  by  prescription,  581. 
Intention  manifested  always  to  be  considered,  583. 
Non-user,  584. 
Restoration  of  ancient  lights  in  new  buildings,  585. 

LIMIT  OF  EASEMENTS. 
See  Extent  of  Easements. 

LOST  GRANT. 
See  Grant. 

LUNACY. 

Prescription ;  exclusion  of  periods,  229. 

MANUFACTURES. 

Natural  right  to  use  water  of  streams  for  manufacturing  pur. 

poses,  401. 
Pollution  of  air,  475. 

Result  of  authorities,  482. 
Pollution  of  water,  532. 

MARRIAGE. 

See  Feme  Covert. 

MERGER. 

Easement  granted  for  a  term,  extinction  on  merger,  551. 

METROPOLITAN   OPEN    SPACES   ACTS,   1877   AND    1881. 
Right  to  erect  screen  to  obstruct  light,  60. 

MINE. 

Right  of  necessity  to  dig  through  surface  land,  38. 
Natural  right  to  support  afforded  by  minerals,  61. 
Right  to  excavate  minerals  and  substitute  props,  63. 
Result  if  destruction  of  support  is  inevitable,  64,  390. 
Support  afforded  by  water  in  a  mine  :  right  to  drain,  67. 
Right  to  let  down  surface  land  when  excavating  mineral,  77. 
Implied  grant  of  easements  to  render  grant  beneficial,  164. 
Mining  leases  :   right  of  lessee  to  destroy  all  support,  316. 
Ueservn.tion  of  mines  with  power  to  work  them,  392. 
Railways:  mining  under  land  purchased  compulsorily,  319,  518. 
Excavation  by  preceeding  owner;  continuing  damage,  517. 
Sec  also  Support. 

MISCELLANEOUS  RIGHTS. 
Public  highway,  10. 
Pews,  note  (<•)',  10,  note  (t),  168,  210. 
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MISCELLANEOUS  RIGHTS— continued. 

Common,  note  (v),  10. 

No  new  species  of  easements,  30,  118. 

Fastening  clothes-lines  and  drying  linen,  note  (i),  119. 

Nailing  trees  to  a  wall,  note  (i),  119. 

Fascia  or  sign  on  house,  note  (i),  119. 

Use  of  a  chimney  for  smoke,  note  (i),  119,  164. 

Public-house  sign  post,  note  (;'),  119. 

Eavesdropping,  note  (i),  119. 

Tethering  horses,  note  (i),  119. 

Fixing  hatch  in  stream,  note  (i),  119. 

Fixing  pile  in  Thames,  note  (i),  119. 

Uninterrupted  prospect,  120. 

Uninterrupted  view  of  shop  windows,  122. 

Undisturbed  privacy,  124. 

MODE  OF  USER. 

Limit  and  mode  of  user  of  easements,  367. 
How  ascertained,  368. 

If  an  easement  is  granted  by  deed,  368. 
If  acquired  by  prescription,  369. 
Easements  do  not  prevent  consistent  use  of  land,  374. 
Increase  of  user  by  alteration  of  the  dominant  tenement,  375, 
551. 
Effected  by  the  act  of  a  third  party,  376. 
Excessive  user,  377. 

Right  to  obstruct  excess,  377. 

Obstruction  of  rightful  with  excessive  user,  378,  490. 
Enlarging  and  increasing  number  of  windows,  387,  490, 

579. 
Improving  the  condition  of  ancient  windows,  388,  489. 
Repair  of  the  subject  of  an  easement,  381. 

Obstruction,  preventing  access  for  repair,  382. 
Water  of  natural  streams,  user  of,  393. 

Limited  by  right  to  uninterrupted  flow,  393. 
Right  to  use  to  be  exercised  reasonably,  394. 

Supplying  a  gaol,  lunatic  asylum  or  town,  394,  395. 
Extent  of  riparian  estate,  395. 
Railways,  395. 
Ordinary  and  extraordinary  use,  396. 
For  utility  and  benefit  of  the  riparian  estate  only,  398. 
Irrigation  of  riparian  land,  399. 
Use  for  manufacturing  purposes,  401. 
Prescriptive  right  to  divert  part  of  a  stream,  401. 
User  gradually  increasing,  403. 
Division  of  riparian  estate,  405. 
Pollution  of  water  by  particular  or  by  any  means,  404. 
Rights  of  way,  user  of,  406. 

Ways  only  to  be  used  for  their  dominant  tenements,  415. 

Persons  entitled  to  use  a  way,  418. 

Use  of  way  to  dominant  tenement  and  thence  beyond,  418. 

Mere  colourable  use  of  dominant  tenement,  418. 

Way  leading  to  a  highway,  420. 

"Ingress,  egress  and  regress,"  420. 
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MODE  OF  USEB— cdniimied. 

Rights  of  way,  user  of — continued. 

Decreasing  the  width  of  ways,  420. 
Division  of  dominant  tenement,  122. 
Right  to  deviate  ;  way  impassable  425. 

Way  periodically  interrupted,  425. 

Extraordinary  interruption,  426. 

1  destruction  of  road,  426. 

Want  of  repair,  427. 

Way  impassahle  owing  to  act  of  grantor,  429. 
Repair  of  ways,  429. 
Direction  of  ways,  430. 
Direction  of  ways  of  necessity,  432. 

Alteration  of  direction  of  such  ways,  435. 
Variation  of  mode  of  using  ways,  435. 

Right  to  apply  modern  inventions,  435. 
Power  to  make  ways  to  be  exercised  reasonably,  435. 
See  also  Extent  of  Easements. 


NAILING  TREES. 

Right  to  nail  trees  to  a  wall,  note  (i),  119. 

NATURAL  RIGHTS. 
What  are,  3. 

Given  by  law  and  inherent  in  land,  3. 
Cannot  be  severed  from  their  dominant  tenements,  15. 

Pass  with  dominant  tenement  on  transfer,  379. 
How  affected  by  easements,  33,  368. 
Natural  rights  apparently  inconsistent,  33,  367. 
"  Riparian  Rights,"  what  are,  87  {see  Riparian). 
No  natural  rights  of  way,  110. 
No  prescription  at  variance  with,  240. 
Action  for  disturbance,  whether  damage  necessary,  441. 
Cannot  be  extinguished,  546. 
May  be  suspended,  546. 
After  suspension  will  revive,  546. 
Revival,  575. 
See  also  Air  ;  Light  ;  Support  ;  Streams  ;  Water. 

NATURAL  STREAMS. 

Defined  and  distinguished  from  artificial  streams,  80. 
See  also  Streams. 

NECESSITY,  EASEMENTS  OF. 
Their  nature,  37. 

Whether  there  must  be  an  absolute  necessity,  39,  364. 
Pass  under  general  words  of  conveyance,  148. 
Implied  grant  of,  to  render  grant  beneficial,  164. 
Acqiiisition  of  ways  of  necessity,  363. 

No  other  way  must  exist,  364. 

One  way  of  necessity  only  allowed,  365. 

Grant  must  be  capable  of  being  presumed,  365. 
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NECESSITY,  EASEMENTS  OF— continued. 

Co-extensive  with  the  necessity,  410. 

Not  increased  by  alteration  of  dominant  tenement,  410. 

Difference  between  grant  and  reservation  of  wa}*  of  necessity, 

412. 
Extinguished  when  the  necessity  ceases,  550,  588. 
Direction  of  ways  of  necessity,  432. 

Alteration  of  direction,  435. 
Extinction  on  union  of  seisin,  589. 

Revival  on  severance,  590. 

NEGLIGENCE. 

Removal  of  one  of  two  adjoining  buildings,  76. 
Obligation  to  use  care,  76. 
Obligation  to  shore  or  give  notice  of  removal,  76. 

NEW  SPECIES  OF  EASEMENT. 
Not  recognised  by  law,  30,  118. 
Covenant  for  such  right  binding  on  covenantor,  32,  120. 

"NEXT  BEFORE"  SUIT  OR  ACTION. 

Prescription  Act :  user  to  be  next  before  some  suit  or  action, 
224. 
Not  before  the  commission  of  an  adverse  act,  224. 
Meaning  of  some  suit  or  action,  225. 
User  must  be  next  before  suit  or  action,  226. 
No  such  rule  at  common  law,  226. 
Periods  of  disability  excluded  from  computation,  235. 

NOISE. 

Not  an  easement  under  Prescription  Act,  sect.  2... 209. 
Acquisition  of  prescriptive  right,  note  (/),  209. 
Covenant  for  quiet  enjoyment  not  applicable,  449. 

NON  COMPOS  MENTIS. 

Prescription  :  exclusion  of  periods  of  lunacy,  229. 

NON-USER. 

Acquisition  of  easements  prevented  by  non-user,  269. 

Suspension  of  user  by  agreement',  or  for  convenience,  269. 
Non-user  alone  not  conclusive  evidence  of  abandonment,  563. 
When  non-user  raises  a  presumption  of  abandonment,  564. 
When  non-user  is  the  only  evidence  of  abandonment,  566. 
Non-user  for  less  than  twenty  years— presumption,  566,  578. 
Non-user  explained  in  denial  of  abandonment,  569. 

OBSTRUCTION. 

See    Interruptions  ;    Air  ;    Light  ;    Prospect  ;    Streams  ; 
Window  ;  Ways. 

OCCUPIER. 

Prescription  by,  223  (see  Landlord  and  Tenant). 
Disturbance  :  when  occupier  of  dominant  tenement  must  sue, 
446. 

Right  of  action  by  reversioner,  446,  484,  496,  541. 
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„ OTHER  CONVENIENT  WATEBCOUBSE." 

Meaning,  2(30. 

OWNEBSHIP,  UNITY  OF. 
See  I' mtv  of  Ownership. 


PAROL. 

Licences  granted  by  parol,  4,  133. 

Easements  only  granted  or  transferred  by  deed,  4,  130,  379. 
Contract  for  an  easement  not  under  seal,  valid,  130,  450. 
Statute  of  Frauds,  132,  450. 

PARTITION   OF  LAND. 

Conveyance  with  "appurtenances":  </ u ^si-easements,  147. 
Grant  of  casements  "used  and  enjoyed"  during  unity,  150. 
Implied  grant  of  apparent  and  continuous  easements,  187 — 

195. 
Division  of  dominant  tenement :  effect  on  riparian  rights,  405 

Effect  on  rights  of  way,  422. 
See  also  Support. 

PASTUBAGE. 

Right  of  pasturage  &  profit  d  prendre,  8. 

PEACEABLE  ENJOYMENT. 

Prescriptive  user  must  be  peaceable,  258,  261. 
Interruptions:  evidence  that  enjoyment  is  not  peaceable,  262. 

PENNING   BACK  WATER. 

Eight  to  pen  back  the  water  of  streams  an  easement,  94. 
Acquisition  of  such  right  by  prescription,  346. 
See  also  Streams. 

PERMANENCE. 

Prescription:  tenements  and  subjects  of  easements  must  be 
permanent,  252. 

PERMISSION. 
See  Licences. 

PEW. 

Presumption  of  grant  of  faculty,  note  (/),  168. 
Right  to,  not  an  easement  under  Prescription  Act,  sect  2... 
210. 

PLANS. 

Ways  shown  in  plans  of  property  conveyed  ;  grant,  362. 
Estoppel,  141. 

POLLUTION  OF  AIR. 

Natural  right  to  purity  of  air,  .">(). 
Limit  of  that  right,  50,  383. 
Right  to  pollute  air  an  easement,  50,  279,  383. 
Pollution  in  the  absence  of  an  easement,  when  justifiable,  51,. 

472. 
Implied  grant  of  right  to  pollute  on  sale  of  a  factory,  279. 
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POLLUTION  OF  Mil— continued. 

Acquisition  of  right  to  pollute  by  prescription,  212,  279. 
Right  of  action  for  pollution,  472. 

Pollution  must  be  unjustifiable,  472. 

Air  previously  polluted  by  other  means,  473. 

Coming  to  a  place  where  the  air  is  polluted,  474. 

Unavoidable  pollution  by  trade,  475. 

Result  of  authorities,  4.S2. 
Public  nuisance,  484. 
Right  of  action  by  a  reversioner,  484. 
Injunction  :  acquiescence  in  pollution,  484. 

POLLUTION  OF  WATER. 

Natural  right  to  purity  of  water  of  natural  streams,  105,  350. 

No  such  right  in  artificial  streams,  351. 

No  distinction  between  surface  and  underground  water,  or 
defined  and  undefined  streams,  106,  535. 
Right  to  pollute  water,  107,  355. 

An  easement  within  meaning  of  the  Prescription  Act,  212. 
Right  by  appropriation  to  purity  of  artificial  streams,  350. 
Acquisition  of  right  to  pollute  streams,  355. 

Pollution  imperceptible  and  gradually  increasing,  355. 
Measure  of  prescriptive  right  to  pollute  streams,  403. 

Measure  if  pollution  has  gradually  increased,  403. 
Pollution  by  particular  means,  change  of  process,  404. 
Right  to  sue  for  pollution,  530. 

Pollution  by  others  no  justification  for  fouling  water,  531. 

Pollution  of  water  by  trade  not  justifiable,  532. 

AVhen  the  Court  will  restrain  pollution,  533. 

Pollution  of  streams  by  sewage,  533. 

Riparian  owners   must   prove   injury   in  that   character,. 
535. 

Pollution  of  underground  water,  535. 

Right  of  action  in  absence  of  right  to  use  water,  537. 
POST. 

Right  to  place  on  land,  note  (?'),  119. 
Right  to  place  in  Thames,  note  (t),  119. 

POURING  WATER  OVER  LAND. 

Right  to  cause  water  to  flow  over  land   an  easement,  97. 
No  obligation  to  continue  sending  such  water,  97,  347. 
A  "watercourse"    within  meaning   of  Prescription  Act, 

213. 
May  be  acquired  by  grant  or  prescription,  347. 

PRECARIOUS  ENJOYMENT. 

Insufficient  for  prescription,  258. 

PRESCRIPTION. 

Acquisition  of  easements  by  prescription,  127,  201. 

Cannot  be  so  acquired  for  a  limited  period,  143. 
Nature  of  prescription  at  common  law,  202. 

Meaning  of  "  immemorial  usage,"  or  "time  whereof  the 

memory  of  man  runneth  not  to  the  contrary,"  203. 
Presumption  of  immemorial  usage,  203. 
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PRESCRIPTION— continued. 

Nature  of  prescription  at  common  law — continued. 

Presumption  of  grant,  172,  203. 
Actual  grant  prevents,  20  1. 
Difficulty  at  common  law,  204. 
Under  the  Prescription  Act,  204  {see  Prescription  Act). 
Common  law  not  affected  by  the  Act,  220. 

Except  in  cases  of  right  to  light,  220.  300. 
And  (quare)  other  absolute  and  indefeasible  rights,  221. 
Legalisation  of  previous  user  when  easement  acquired,  221. 
Inchoate  easement  during  prescriptive  period,  222. 
Owners  in  fee  can  alone  prescribe  at  common  law,  223. 
Claims  in  right  of  occupiers  under  the  Act,  223. 
Prescriptive  rights  acquired  for  the  owner  in  fee,  223. 
Bight  to  light ;  acquisition  by  occupier,  223,  304. 
User  the  same  in  character  at  common  law  and  under  Act, 

237. 
No  prescription  at  variance  with  a  grant,  238. 
No  prescription  at  variance  with  a  prescriptive  right,  240. 

May  be  subordinate  to  adverse  right,  36,  240. 
Prescription  may  be  at  variance  with  natural  rights,  240. 
No  prescription  unless  a  grant  can  be  presumed,    164,    203, 
241. 
Except  in  cases  of  right  to  light,  241,  300. 
And  perhaps  of  support.  328. 
Evidence  in  denial  of  such  grant,  as  a  fact,  242. 
Easement   must   have   been    capable   of    being  granted, 

242. 
Owner  totally  deprived  of  use  of  land  immaterial,  242. 
No  prescription  adversely  to  a  statute,  243,  373. 

Prescription  subsequent  to  an  adverse  statue,  244. 
Servient  owner  must  have  been  able  to  resist  user,  244. 
User  in  land  occupied  by  a  tenant,  244. 
In  land  not  the  property  of  the  servient  owner,  245. 
The  power  to  resist  must  be  by  reasonable  means, 

246. 
Acquisition  of  right  to  light  against  landlord  out  of 

possession.  305. 
Qucere :  in  eases  of  right  to  support,  328. 
Servient  owner  must  have  been  able  to  grant  the   right, 
2  is. 
Tenant  for  life,  249. 
Corporations,  249. 
Dominant  owner  must  have  been  able  to  take  by  grant, 
249. 
Parishioners,  249. 
The  public,  250. 
( !<  irpi  >r.ii  inns,  250. 
When  incapacity  i uust  exist  to  defeat  prescription,  250. 
No  prescription  if  servii  at  owner  ignorant  of  user,  251. 

Knowledge  presumed  in  some  cases,  252. 
Tenements  and  subject  of  easement  must  be  permanent, 
252. 
Prescription  must  give  title  against  all  persons,  253. 
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PRESCRIPTION— continued. 

User  must  have  been  "  as  of  right,"  255. 
Except  in  the  case  of  light,  255,  302. 
Prescription  Act :  ''  as  of  right,"  "  claiming  right  thereto," 

255. 
User  must  not  be  precarious,  secret,  or  contentious,  258. 
Precarious  user,  258. 
Secret  user,  260. 
Contentious  user,  261. 

Interruptions,  evidence  that  user  is  contentious,  262. 
User  "  as  of  right  "  disproved  by  circumstances,  262. 
Privilege  must  be  enjoyed  in  character  of  an  easement,  262, 
306. 
Prescription  between  tenants  of  same  landlord,  263,  304. 
User  must  be  uninterrupted  and  continuous,  265. 
Interruptions  in  enjoyment  as  of  right,  266. 
Interruptions  in  enjoyment  as  an  easement,  267. 
Interruptions  in  enjoyment  in  fact,  268. 

At  common  law,  268  (see  Interruptions). 
Under  the  Prescription  Act,  270  (see  Interruptions). 
Alteration  of  dominant  tenement  during  prescription,  273, 

293. 
Easements  not  claimable  by  prescription  and  custom,  274. 
Measure  of  easements  acquired  by  prescription,  369,  407. 
See  also  Prescription  Act. 

PEESCRIPTION  ACT  (for  the  Act,  see  Appendix,  p.  593). 
Acquisition  by  custom  recognised,  30,  274  (see  Custom). 
Origin  of  the  Act,  169,  204. 
Preamble,  204. 

Section  1  relates  to  profits  &  prendre,  205. 
Section  2. — Ways  or  other  easements,  watercourses,  and  the 

use  of  water,  205. 
Explanation  of  section  2. ..206. 

"  Custom,  prescription,  or  grant,"  206. 
Relates  to  private  (not  public)  ways,  206. 
"  Or  other  easements,"  207. 
Wind,  207. 
Horse  racing,  209. 
Current  of  air,  209. 
Noise,  209. 
Light,  209. 
Pews,  210. 

Trees  overhanging,  210. 
Support,  210. 
Pollution  of  air,  212. 
Must  be  for  purpose  contemplated  by  the  Act,  213. 
Easement  claimed  to  obtain  profit  a  prendre,  213. 
"  Watercourse  "  :  meaning  ambiguous,  213. 
"Use  of  water,"  214  (see  Use  of  Water). 
Section  3.— Light,  205,  214. 

Meaning  of  the  Act  and  nature  of  the  right,  290. 
Prescription  at  common  law  not  affected  by  Act,  220. 
Except  in  cases  of  right  to  light,  220,  300. 
And  (quaere)  other  absolute  and  indefeasible  rights,  221. 
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PRESCBIPTION  ACT— continued. 

Legalisation  of  prim-  user  when  prescription  complete,  221. 
[nchoate  easement  during  prescriptive  period,  222. 
"  Dwelling-house,  workshop  or  other  building,"  307. 
Section  5. — Prescription   by  occupiers  in  their  own  nai 
223. 
Acquisition  nevertheless  for  the  owner  in  fee,  22:;. 
Section  1.    -Prescriptive  periods  to  be  next  before  some  suit  or 
acf  ion,  224. 
Not  computed  from  adverse  act,  224. 
Meaning  of  some  suit  or  action,  225. 
User  must  be  next  before  some  suit  or  action,  226. 

[intervening  life  estates  to  be  excluded,  234. 
No  such  rules  for  prescription  at  common  law,  226. 
Section  fi. — No  presumption  of  user  in  absence  of  proof,  227. 
Section  7. — Disability  of  persons  interested  in  resisting,  229. 
Section  8. — Tenancies  for  life  and  years  in  the  servient  tene- 
ment, 230,  234. 
"Other  convenient  watercourse,"  meaning  of,  230. 
■'  Any  person  entitled  to  any  reversion,"  meaning  of,  232. 
"  Reversion"  not  a  remainder,  233. 

Intervention  of  life  estate:  effect  of  sections  \  and  7. ..234. 
Continuity  of  period:  effect  of  sections  7  and  8.. .234. 
Distinctions  and  mistakes  in  sections  7  and  8.. .235. 
Exclusion  of  terms  from  periods  of  40  years,  236. 
User  the  same  in  character  at  common  law  and  under   Act, 

237. 
Commencement  of  enjoyment,  date  of,  294. 
Enjoyment  by  "  some  consent  or  agreement,"  295. 
Agreement  not  disclosed  on  sale  of  property,  222. 
Agreement  signed  by  tenant,  298. 
Revocation  of,  298. 
See  also  Prescription;  "Actual  Enjoyment";    Interrup- 
tions ;  "As  of  Eight." 

PRESUMPTION. 

Acquisition  of  easements  by  presumed  grant,  127,  161. 
Presumed  or  implied  reservation  of  easements,  161. 
Kasements  necessary  to  render  a  grant  beneficial,  38,  163, 

164. 
Grant  presumed  from  surrounding  circumstances,  165. 
Of  lost  grant  after  twenty  years'  user,  167,  203. 
The  doctrine  as  to  this  questioned,  170. 
Only  arises  in  certain  cases,  172. 

Evidence  to  sustain  presumption,  173. 

Nature  of  the  presumption,  173. 

Evidence  to  rebut  the  presumption.  173. 

User  must  be  as  of  right,  1S4  [see  "As  OF  Right"). 

Prevented  by  ignorance  of  and  incapacity  to  resist  user, 
185,244,  305. 
Grant,  prei  amption  of,  after  agreement,  186. 
Prescription  depends  on  presumption  of  a  grant,  164,  203,  241. 

Except  in  cases  of  right  to  fight,  241,  300. 

And  perhaps  of  support,  328. 
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PRESUMPTION— continued. 

Presumption  of  user  forbidden  by  the  Prescription  Act,  227. 
Meaning  of  this  prohibition,  227. 

PRIVACY. 

Eight  to  undisturbed  privacy  not  recognised  by  law,  124. 

PRIVILEGE. 

An  easement  is  a  privilege,  5. 

Grant  of  entire  interest  in  the  soil  not  a  privilege  or   ease- 
ment, 6. 

Right  to  take  coal,  and  all  coal,  distinguished,  6. 

Grant  of  exclusive  use  of  land,  6. 

PROFITS  A  PRENDRE. 

Not  easements,  8. 

Rights  to  take  fish,  stone,  trees,  or  pasture,  8. 
Right  to  take  water  an  easement,  not  a  profit  d  prendre,  8. 
Prescription  Act,  sect.  1...205. 

Easement  claimed  under  the  Prescription  Act  to  obtain  a  profit 
d  prendre,  213. 

PROSPECT. 

Right  to  uninterrupted  prospect  not  a  recognised  easement, 

120. 
Covenant  not  to  obstruct  prospect  obligatory,  121. 

Such  covenants  frequently  run  with  the  land,  122. 
View  of  a  shop  window,  122. 

PUBLIC  NUISANCE. 
Pollution  of  air,  484. 

PUBLIC  WAYS. 

Mere  privileges  to  pass  over  land,  7. 

Right  of  land-owner  to  use  the  soil,  7. 

Not  easements,  7,  10,  110. 

Effect  as  regards  the  owner  of  the  soil,  113. 

Ways  common  to  a  class  o|  persons,  116. 

Public  and  private  ways  may  co-exist,  116,  587. 

Repair,  if  public  and  private  ways  co-exist,  note  (d),  117. 
Not  affected  by  the  Prescription  Act,  206. 
Acquired  by  dedication,  250,  361. 

For  limited  purpose,  37,  note  (g),  408. 

Not  for  limited  period,  143. 

Bv  tenant  for  life  and  remainderman  jointly,  note  (y), 
248. 
Right  to  alter  place  of  access  to  a  public  way,  413. 
Public  rights  extend  over  whole  width  of  road,  note  (e),  421. 
Way  impassable  :  right  to  walk  on  adjoining  soil,  425 — 429. 

Right  of  public  to  deviate  questioned,  428. 
Obstruction  of  a  public  way  ;  remedy,  543. 
Obstruction  of  private  way  over  a  public  road,  543. 

Of  a  private  way  by  obstacle  in  a  public  road,  543. 

PUBLIC-HOUSE    SIGN. 

Right  to  place  sign  opposite  a  house,  note  (i),  119. 
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PURITY  OF  All!. 

See  An:  ;  Pollution  of  An;. 

PUEITY  OF  WATER. 

See  Pollution  of  Water  ;  Streams. 

QUIET  ENJOYMENT,  COVENANT  FOR. 
No  grant  implied,  161. 
Nd  grant  of  right  to  light  and  air  implied,  501. 

Oeneral  meaning  of  the  covenant,  449,  501. 

Freedom  from  noise,  449. 

Effect  of  tins  covenant  on  a  grant  by  general  words,  501. 

RACING. 

Si  e  1  Corse-Racing. 

RAILWAY  COMPANIES. 

Right  to  obstruct  light  like  other  landowners,  57. 
I  se  of  water  of  streams  for  railways,  395,  398. 

LAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Support   from   minerals:    effect  of  compulsory  purchase,  64, 
319,  518. 
For  tunnels,  519. 

Separation  of  mines  before  purchase,  321. 
Right  of  purchaser  of  superfluous  lands,  321. 

Right  of  such  purchaser  to  notice  of  working,  323. 
Compensation  for  obstruction  of  light,  note  (/•),  491. 

RELEASL. 

Extinction  of  easements  by  release,  562,  577. 
Release  may  be  actual  or  presumed,  562. 

Not  generally  presumed  from  non-user  alone,  563. 
When  presumed  on  cessation  of  user,  564. 

Non-user  when  the  only  evidence  of  release,  566. 
Non-user  for  less  than  twenty  years,  566,  578. 
Release  only  possible  alter  easement  has  beerj  acquired,  567. 
Presumption   of  release:    suspension  of  user  by  agreement, 

569. 
Substitution  of  new  method  of  enjoyment,  569. 
Light  of  dominant  owner  to  release  or  abandon  casement,  569. 

REMAINDER. 

Prescription  Act:  not  a  "reversion"  under  sect.  8... 233. 

REPAIR. 

\\  ben  public  and  private  wa\  co-exist,  note  (//),  117. 
Right  bo  repair  the  subject  of  an  easement,  381,  393,  429. 
Obstruction  preventing  repair,  382. 
No  obligation  on  the  servient  owner,  23,  393. 

Exceptional  case,  mandatory  injunction,  457. 
Way  out  of  repair  ;  right  to  deviate,  427. 
Right  to  make  the  subject  of  an  easement  suitable  for  use, 

430. 
No  right  of  action  for  neglect  to  repair  a  way,  541. 
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RESERVATION  OF  EASEMENTS. 

Operation  of  a  reservation  on  a  sale  of  land,  157. 

Deed  reserving  easement  not  executed' by  purchaser,  158. 
When  implied  or  presumed,  161. 

RESISTANCE. 

Incapacity  to  resist  user  prevents  presumption  of  grant,  185. 
Prescription  Act :  exclusion  of  periods  of  incapacity,  229. 
Incapacity  to  resist  user  prevents  prescription,  244. 

User  in  land  occupied  by  a  tenant,  244. 

User  in  land  not  property  of  servient  owner,  245. 

Acquisition   of  right   to   light   against    landlord    out    of 
possession,  305. 

The  power  to  resist  must  be  by  reasonable  means,  246. 

Incapacity  from  ignorance  of  user,  251. 

REVERSION. 

Prescription  Act :  any  person  entitled  to  any  reversion,  232. 

Remainder  not  a  "reversion  "  under  sect.  8.. .233. 
Disturbance  :  when  occupier  only  can  sue,  446. 

Cases  in  which  a  reversioner  can  sue,  446,  484,  496,  541. 

REVIVAL. 

Easements  and  natural  rights  revive  after  suspension,  546, 
575. 

Easements  extinguished  cannot  revive,  575. 
Re-division  of  tenements  after  unity  of  seisin,  576. 

Re-creation  if  proper  words  used  in  deed  of  partition,  576. 
Revival  of  ways  of  necessity,  590. 
See  also  Extinction. 

RIPARIAN. 

Separation  of  riparian  rights  from  riparian  land,  15,  406. 

"  Riparian  "  land,  owners,  proprietors,  and  rights,  meaning  of, 

87. 
Riparian  rights  in  rivers,  88. 
Rights  and  obligations  of  riparian  owners  at  the  source  of  a 

stream,  91. 
No  riparian  rights  unless  the  course  is  denned  and  known,  92. 

Underground  streams,  92. 
Riparian  rights  suspended  or  modified  on  creation  of  ease- 
ments, 94. 

Grant  of  privilege  of  disturbing  riparian  rights,  96. 
Extent  of  a  riparian  estate,  395. 

Riparian  rights  incident  to  the  whole  estate,  395. 

Railways,  395. 

Division  of  riparian  estate  ;  effect,  405. 
Riparian  owners  must  prove  injury  in  that  character,  535. 

RIVERS. 

Riparian  rights  in  tidal  and  navigable  rivers,  88. 
Right  to  defend  land  from  floods,  99. 

Injury  to  neighbours  therefrom,  note  (<?),  97. 

Tidal  rivers  different  from  the  sea,  99,  528. 
See  also  Streams. 
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SEA. 

Flooding  by  the  sea  :  right  to  defend  land,  98,  527. 
Obligation  to  maintain  sea-walls,  98. 

SECRET  DSER 

[nsufficient  for  prescription,  258,  260. 

SEISIN,   UNITY  OF. 

See  Unity  ok  Ownership. 

SERVIENT  OWNER. 
Who  is,  2. 

Nature  of  the  obligation  on  a  servient  owner,  22. 
To  suffer  or  refrain  from  doing  something,  22. 
Rights  with  an  active  obligation  on  servient  owner.  24. 

SERVIENT  TENEMENT. 
What  is,  2. 

.Must  be  distinct  properly  from  the  dominant  tenement,  17. 
Easements  between  landlord  and  tenant,  18,  19,  138. 
Between  tenants  of  same  landlord,  19,  138,  263,  304. 
No  easement  for  benefit  of  the  servient  tenement,  21. 
Must  be  permanent  for  prescription,  252. 

SEVERANCE  OF  LAND. 
See  Partition  of  Land. 

SHOP  WINDOWS. 

Uninterrupted  view  of,  122. 

Implied  covenant  not  to  obstruct,  123. 
Unobstructed  light  for  display  of  goods  in  a  window,  308. 

SHORING  UP  BUILDINGS. 

Obligation  when  removing  adjoining  buildings,  76. 

SIGN-POST. 

Right  to  fix  on  land,  note  (i),  119. 

SMOKE. 

Right  to  convey  smoke  up  another  person's  chimney,  note^ 
119,  164. 

"SOME  SUIT  OR  ACTION." 

See  "  Next  before  Suit  or  Action." 

SPRINGS. 

Rights  and  obligations  as  to  the  water  of  springs,  91. 
Meaning  of  "spring,"  note  (s),  92. 

STATUTE. 

See  Act  of  Parliament. 

STATUTK  ob   FRAUDS. 
See  Frauds,  Statute  of. 

STONE. 

Right  to  take  stones  a  profit  a  j<r<  ndre,  8. 
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STREAMS. 

Support  from  underground  water,  70,  104. 
Natural  and  artificial,  79. 
"  Stream,"  meaning  of,  80. 
"  Watercourse,"  80. 

Natural  and  artificial  streams  defined  and  distinguished,  80. 
Water  from  a  natural  source  in  a  natural  or  artificial  course, 

81. 
Water  from  artificial  source  in  artificial  course,  81. 
Natural  rights  in  natural  streams,  87. 
No  natural  rights  in  artificial  streams,  87. 
Easements  in  both  natural  and  artificial  streams,  87. 
"Riparian"  land,  owners,  proprietors,  and  rights,  meaning  of, 

87. 
Tidal  and  navigable  rivers,  riparian  rights  in,  88. 
Intermittent  streams,  90. 
Rights  and  obligations  of  a  riparian  owner  at  the  source 

natural  stream,  91. 
No  rights  unless  course  is  defined  and  known,  92,  839,  344. 
Rights  in  underground  streams,  92,  99,  344. 
Rights  which  have  relation  to  the  flow  of  stream,  93. 
Natural  right  to  uninterrupted  flow,  93. 
Adverse  rights  to  divert,  consume,  or  to  pen  back,  94. 
Right  to  have  water  diverted  by  another  person,  96. 
Right  to  cause  water  to  flow  on  another's  land,  97. 
Obligation  to  continue  sending  such  water,  97. 
Right  to  divert  flood  water,  97. 
Protection  of  land  from  the  flow  of  the  sea,  98. 

Obligation  to  maintain  sea-walls,  98. 
Tidal  rivers  ;  right  to  protect  land,  99. 
Underground  streams,  99. 

Surface  streams  affected  by  underground  water  drainage, 
108. 
Rights  which  have  relation  to  purity  of  streams,  105,  350  (see 

Pollution  of  Water). 
Right  to  take  water  for  use,  107  (see  Use  of  Water). 
Acquisition  of  rights  in  water,  338. 
By  grant,  338. 
By  prescription,  338. 

Streams  must  be  defined  and  permanent,  339. 
Artificial  streams  ;  when  prescriptive  rights  possible,  389. 
Temporary  and  permanent  streams,  339. 
Against  originator  of  ternporar}'  artificial  stream.  840. 

May  be  acquired  against  other  persons,  340. 
Prescriptive  rights  in  permanent  streams,  343. 
Underground  streams,  acquisition  of  rights  in,  344. 
If  defined  and  known,  344. 
Not  if  undefined  or  unknown,  345. 
Except  by  actual  grant,  345. 
Acquisition  of  right  to  divert  streams,  846. 
Acquisition  of  right  to  obstruct  and  pen  back  water,  346. 
Except  against  the  public  in  navigable  streams,  347. 
Right  to  cause  water  to  flow  over  land,  347. 
Obligation  to  continue  the  stream,  347. 
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STREAMS— continued. 

Appropriation    of    water    (sec    Appropriation    of    Water), 

348. 
Limit  of  natural  rights  to  use  and  How  of  water,  393. 
Extent  of  riparian  estate,  395. 

Use  of  water  by  railways,  395. 
Right  to  divert  part  of  the  water:  increase  of  user,  401. 
Division  of  riparian  estate;  effect  on  riparian  rights,  405. 
Disturbance  of  water  rights,  519. 

Right  to  sue  for  diversion  or  obstruction;  damage,  520. 

Injury  to  the  right  sufficient  to  support  action,  520. 

Water  diverted  from  a  stream  but  returned  thereto,  522. 

Obligation  to  keep  a  stream  free  from  obstruction,  523. 

Obstruction  before  the  possession  of  person  suing,  523. 

Right  to  sue  for  continuing  an  obstruction,  524. 

Right  to  abate  an  obstruction,  524. 

Disturbance  of  the  steady  How  of  a  stream.  525. 

Motive  for  obstruction  immaterial,  529. 

Riparian  owners  must  prove  injury  in  that  character,  535. 
Sec  also  Mode  of   User;    Pollution    of   Water;    L'sk  of 
Water. 

SUBJACENT  SUPPORT. 
See  Support. 

SUBORDINATE  EASEMENTS. 

See  Easement. 

SUIT. 

See  Action. 

SUPPORT. 

An  obscure  right,  61. 

Natural  right  to  adjacent  and  subjacent  support,  61. 

Adjacent  support,  what  is,  62. 

Nature  of  the  natural  right  to  support,  63. 

Does  not  depend  upon  the  quality  of  the  soil,  63. 

Mining;  result  if  destruction  inevitable,  64,  390. 
Deprivation  by  statute  ;    Lands,    Railways,  and   Waterworks 
Clauses  Acts,  64,  319. 

Separation  of  mines  before  purchase  of  land,  321. 

Right  of  purchaser  of  superfluous  land  to  support,  321. 
Right  of  such  purchaser  to  notice  of  mining,  323. 
Effect  on  natural  ri(L,rlit  of  building  houses,  65,  507. 
Effect  of  excavating  subsoil,  65. 

Easement  of  support  for  excavated  land,  66. 
Support  for  land  from  underground  water,  67. 

Right  may  be  acquired  by  grant,  not  by  prescription,  324. 
Support  for  land  from  silt,  68. 

Prom  pitch,  note  (c),  69. 

From  brine,  note  (c),  69. 
Support  for  surface  water  from  underground  water,  70,  104. 
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SUPPOET— continued. 

Easement  of  support  for  buildings,  72,  825. 
Support  for  buildings  from  land,  73. 
Support  for  buildings  from  buildings,  75. 
Effect  of  contiguity  of  buildings,  76. 
Right  to  deprive  land  of  support,  76. 
Right  to  deprive  upper  stratum  of  coal  of  support,  79. 
Prescription  Act:    whether  an  "easement"  under  sect.  2.. 

210,  331. 
Acquisition  of  rights  to  support,  313. 
Implied  grant  of,  for  canal,  164. 
Implied  grant  on  sale  of  surface  or  adjacent  land,  166 

314. 
Implied  reservation  on  grant  of  subsoil,  315. 
Right  to  deprive  land  of  support ;  acquisition  by  grant,  316. 
Mining  leases,  816. 

Severance  otherwise  than  by  act  of  landowner,  317. 
Acquisition  by  custom  or  prescription,  318. 
Acquisition  under  an  Act  of  Parliament,  318. 
Grant  of  such  right  by  copyholder,  void,  319. 
Railways  Clauses  Consolidation  Act,  effect  of,  319,  518. 
Separation  of  mines  before  purchase  of  lands,  321. 
Purchaser  of  superfluous  lands,  right  to  support,  321. 
Purchaser  of  superfluous  lands,  notice  of  mining,  323. 
Tunnels,  519. 
Support  from  underground  water,  67,  324. 
Right  to  support  for  buildings  by  implied  grant,  325. 
For  buildings  from  land  :  acquisition  by  long  enjoyment,  826. 
Is  the  right  a  part  of  the  natural  right  to  support  ?  328. 
Can  it  be  acquired  by  prescription  '?  328. 

Prescription  at  common  law  or  under  the  Act  ?  330. 
Can  a  modern  lost  grant  be  presumed  ?  331. 
Can  a  right  be  acquired  irrespectively  of  grant  ?  832. 
Result  of  Angus  v.  Dalton,  333. 
For  buildings  from  buildings  :  acquisition  by  long  enjoyment, 

335. 
Natural  right  to  support  is  unlimited,  389. 
Distance  to  which  the  right  extends,  391. 
Modification  by  agreement,  392. 
Mining  rights,  392. 
Upper  and  lower  strata  of  coal,  892. 
.  Support  for  buildings  if  support  for  land  limited,  392. 
Obligation  to  repair  a  supporting  building,  393. 

Right  of  dominant  owner  to  repair,  393. 
Right  to  sue  for  disturbance  of  natural  right,  506. 
Effect  of  erecting  buildings  on  right  to  sue,  507. 
Damage  to  newly  erected  buildings,  508. 
Right  to  sue  for  disturbance  of  support  to  buildings,  508. 

Effect  of  increasing  the  weight  of  buildings,  509. 
Right  to  sue  a  wrong-doer  for  removal  of  support,  510. 
No  right  of  action  till  damage  occurs,  512. 

Damage  arising  beyond  time  limited  for  action,  515. 
Continued  damage  ;  fresh  cause  of  action,  516. 
Excavation  by  previous  owner ;  continuing  damage,  517. 
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BUPPOET— continued. 

Effect  on  right  of  imposing  additional  weights,  585. 
Effect  on  natural  right,  586. 
I  Iffect  on  an  easement,  586. 
Effect  of  excavation  oi  soil  on  right  to  support,  587. 

SUSPENSION. 

When  suspension  of  user  does  not  prevent  prescription,  269. 
I     sements  and  natural  rights  temporarily  suspended,  545, 
549. 

Easements  suspended  1  > v  unity  of  possession,  560. 
Suspension  of  user  evidence  of  abandonment,  563. 
Revival  after  suspension,  575. 
See  also  Extinction. 

TENANT. 

See  Landlord  and  Tenant. 

TERM  OF  YEARS. 

Easements  may  be  -ranted  for  a  term  of  years,  143. 
( 'annot  be  so  acquired  by  prescription,  143. 
Exclusion  of,  in  computing  prescriptive  periods,  226,  234. 
Determination  of  term:  extinction  of  casement,  551. 

TETHERING  HORSES. 

Right  to  tether  horses  for  pasturage,  note  (i),  119. 

TIDAL  RIVERS. 
See  Rivers. 

TIME. 

Acquisition  of  easements  for  a  limited  time,  143. 
Time  for  presumption  of  lost  grant,  167. 
Time  for  prescription,  202. 

"  Time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary," 203. 
Immemorial  usage,  203. 
Presumption  after  twenty  years'  user,  203. 
Time  for  prescription  by  statute,  204  (see  Prescription  Act). 
Mode  of  computing  prescriptive  periods  under  Act,  224. 

TRANSFER. 

Assignment  of  riparian  rights,  apart  from  land,  15,  405. 
Assignment  of  easements  apart  from  dominant  tenements,  14, 

415. 
Transfer  of  easements  on  conveyance  of  dominant  tenement, 
144,  378. 
Express  grant  by  particular  description,  144. 
Express  grant  by  general  words,  145 — 156. 

"  General  words  "  :  Conveyancing  Act,  1881. ..146. 
"  Appurtenances,"  147. 
Natural  rights  pass  without  mention,  379. 
Easements  only  assignable  by  deed,  379. 

Tenancies  created  without  deeds :  do  easements  pass  ? 
379. 
Distribution  on  partition  of  dominant  tenements,  405,  422. 
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TREES. 

Eight  to  cut  and  carry  away  a  profit  a  prendre,  8. 
Eight  to  nail,  to  wall,  note  (i),  119. 
Overhanging  branches  and  penetrating  roots,  210. 

TRESPASS. 

User  during  prescriptive  period  legalised,  221. 

ULTRA   YIEES. 

Grant  by  company,  158. 
Prescription  against  companies,  249. 
By  companies,  250. 

UNDERGROUND  WATER. 

Support  for  land  from  upward  pressure,  67,  324. 

Destruction  of  support  by  drainage,  67,  325. 
Eight  to  support  for  surface  water,  70,  104. 

Diminution  of  stream  by  drainage,  70,  104. 
Eights  in  underground  streams,  92,  344. 
Surface  and  underground  streams  compared,  100,  344. 
Natural  right  to  purity,  105. 
Pollution  of  underground  water,  106. 

Eight  to  sue  for  pollution,  535. 
See  also  Wells. 

UNINTEEEUPTED  ENJOYMENT. 

See  Interruptions  ;  Prescription  ;  Prescription  Act. 

UNINTEEEUPTED  FLOW  OF  WATER. 
See  Streams. 

UNINTERRUPTED  PASSAGE  OF  AIR, 
See  Air. 

UNINTEEEUPTED  PEOSPECT. 
See  Prospect. 

UNITY  OF  OWNEESHIP. 

Dominant  and  servient  tenements  distinct  properties,  17. 
Prevents  acquisition  of  easements  by  prescription,  268. 

Except  perhaps  light,  304,  561. 
Extinction  of  easements  by  unity  of  seisin,  558. 

Necessity  for  unity  of  seisin,  560. 

Unity  of  ownership  alone  causes  suspension,  560. 

Must  be  for  estates  in  fee  simple,  560. 

Light,  effect  of  creating  unity  of  seisin  during  a  tenancy, 
561. 
Extinction  of  way  of  necessity,  589. 
Re-creation  on  severance,  590. 

USE  OF  WATER. 

Right  to  take  water  an  easement,  not  a  profit  a  prendre,  8. 
Right  to  take  water  for  use,  107,  359. 
Various  ways  of  taking  water  for  use,  108. 
Difference  between  standing  and  flowing  water,  108. 
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DSE  OF  WATER— continued. 

Natural  right  of  riparian  proprietors,  108. 

Limit  of  that  right,  393. 
Bight  to  take  water  on  another's  land  an  easement,  109. 
Prescription  Act,  section  2;  "  use  of  water,"  "JO."),  214. 
Right  to  take  water  from  artificial  streams,  300. 
Acquisition  of  such  right,  360. 
Natural  right;  exorcise  of  must  be  reasonable,  394. 

Kxtent  of  riparian  estate,  395. 

Use  of  water  for  railways,  395. 

Ordinary  and  extraordinary  use,  396. 

Must  be  for  utility  and  benefit  of  the  riparian  estate,  398. 

Irrigation  of  land.  399. 

Use  for  manufacturing  purposes,  401. 
Measure  of  prescriptive  right;  user  gradually  increasing,  403. 
Disturbance  of  right  to  take  water  for  use,  528. 

When  an  action  will  lie,  528. 
Motive  for  obstruction  immaterial,  529. 

••  DSED  AND  ENJOYED." 

Conveyance  with    easements  "used   and   enjoyed,"   150   (see 
General  Words). 

USER. 

See  Non-User  ;  Mode  of  User. 

VENTILATION. 

Right  to  free  escape  of  air,  48. 

VIEW. 

See  Prospect. 

VOID. 

Grants,  158. 

Grant  at  variance  with  Act  of  Parliament,  158. 
Grant  by  a  company  when  ultra  vires,  158. 
Grant  at  variance  with  another  grant,  35,  159. 
Grant  to  be  "  void  "  conditionally,  160. 

WALL. 

Right  to  nail  trees  to  wall,  note  (I),  119. 

WATER. 

bight  to  take  water  an  easement,  not  a  profit  >'>  prendre,  8. 

Water  compared  with  light  and  air,  52. 

Support  for  land  from   underground  water,  67,  324. 

From  pitch,  note  (c),  69. 

From  brine,  note  (c),  69. 
Support  for  surface  water  from  underground  water,  70,  104. 
Basements  in  connection  with  water.  79. 

Flow  of  water,  93. 

Purity  of  wafer,  105. 

Cse  of  water  for  consumption,  107. 
Natural  rights  and  easements  distinguished,  87. 
Springs,  91. 
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WATER— continue,  I. 

Water  oozing  through  land  and  colle3ting  on  surface,  91. 
No  separate  ownership  or  property  in  water,  95,  102. 
Right  to  cause  water  to  now  over  land,  97,  347. 

Obligation  to  continue  sending  such  water,  97,  347. 
Floods  ;  right  to  protect  lands,  97. 
The  sea  ;  right  to  protect  lands,  98. 
Tidal  rivers  ;  right  to  protect  lands,  99. 
Underground  water,  flow  of  in  unknown  channels,  99. 

Water  percolating  and  defined  streams,  100. 

Underground  water  affecting  surface  streams,  103. 
Water  collected  in  wells,  102,  349. 

No  wrong  if  water  is  made  to  escape,  103,  350. 
Acquisition  of  rights  in  water,  338. 

By  grant,  338. 

By  prescription,  338. 

Streams  and  pools  must  be  defined  and  permanent,  339. 
Disturbance  of  rights  in  water,  519. 

See  also  Streams  ;  Pollution  of  Water  ;  Use  of  Water  ; 
Riparian. 

WATERCOURSE. 

Provisions  of  the  Prescription  Act  as  to,  205. 
Meaning  of  term  "  watercourse  "  ambiguous,  80,  213. 
What  rights  are  included  in  the  expression,  213. 
"  Other  convenient  watercourse,"  230. 

See  also  Streams  ;  Pollution  of  Water  ;   Use  of  Water  ; 
Pouring  Water  over  Land. 

WATERWORKS  CLAUSES  ACT,  1847. 
See  Railways  Clauses  Act,  1845. 

WAYS. 

Owner  of  right  cannot  prevent  other  persons  passing,  6. 

No  natural  rights  of  way,  110. 

When  easements,  110. 

Public  rights  of  way  not  easements,  7, 10,  110. 

Right  of  access  to  a  public  way,  111. 

Effect  as  regards  the  owner  of  the  soil,  7,  113. 

Ways  common  to  many  persons,  when  easements,  116. 

Public  and  private  ways  may  co-exist,  116. 

Private  way  cannot  be  acquired  over  public  road,  116. 

Private  way  not  always  extinguished  by  public  way,  117,  587. 

Repair,  if  public  way  made  over  a  private  road,  note  (d),  117. 

Ways  of  necessity,  37,  117,  363. 

General  or  limited,  118,  406. 

Prescription  Act,  205. 

Acquisition  of  rights  of  way,  361. 

Private  right  not  acquired  by  dedication,  361. 

Grants  by  general  words  (see  General  Words),  361. 

Ways  shown  in  plans  of  property  conveyed,  141,  362. 

Ways  of  necessity,  acquisition  of,  363. 
Only  when  no  other  way  exists,  364. 
One  way  of  necessity  only  allowed,  365. 
Onty  when  a  grant  can  be  presumed,  365. 

Straying  over  land,  presumption  of  grant,  431. 
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WAYS-  continued. 

I  ,  rant  subject  to  a  right  of  ploughing,  37,  note  (g),  406. 

Way  through  a  bouse,  note  (/),  407. 

Measure  oi  right  granted  by  deed,  407. 

Measure  of  right  acquired  by  prescription,  407. 

Ways  of  necessity  co-extensive  with  necessity,  410,  588. 

Necessity  increased  by  alteration   of  dominant  tenement, 
no. 
Difference  between  grant  and  reservation  of  way  of  necessity, 

412. 
Alteration  of  place  of  access  to  a  way,  413. 

Difference  between  public  and  private  ways,  413. 
Construction  of  grant  as  to  alteration,  414. 
User  for  the  dominant  tenement  alone  lawful, 415. 
Cannot  be  assigned  and  made  right  in  gross,  415. 
Persons  entitled  to  use  a  way,  418. 

User  to  dominant    tenement,   and  thence  beyond  unlawful, 
418. 
Mere  colourable  use  of  dominant  tenement,  419. 
Way  leading  to  a  highway,  420. 
•  Ingress,  Egress  ami  Regress,"  grant  of,  420. 
Width  of  road  for  a  right  of  way,  420. 

Width  of  private  ways  may  be  decreased,  420. 
Difference  between  public  and    private   ways,   note  (e), 
121. 
Division  of  dominant  tenement,  effect  on  rights  of  way,  422. 
Right  to  deviate  :  way  becoming  impassable,  425. 
Way  periodically  interrupted,  125. 
Temporary  interruption  from  extraordinary  cause,  426. 
Destruction  of  road,  426. 
Want  of  repair,  427. 

Right  of  public  to  deviate,  427. 
Obstruction  by  grantor,  429. 
Right  to  repair  ways,  429. 

Right  to  make  a  newly  granted  way  fit  for  use,  430. 
1  n  rection  of  ways,  430. 

Direction  of  ways  of  necessity,  432. 
Direction  cannol  be  altered,  435. 
Grant  for  particular  purpose  ;  variation  of  mode  of  user,  435. 

Right  to  apply  modern  inventions,  485. 
Power  to  make  ways  to  be  exercised  reasonably,  435. 
When  an  action  will  lie  for  obstruction,  541. 

Not  against  servient  owner  for  want  of  repair,  541. 
Action  by  reversioner,  447,  541. 
Temporary  obstructions,  right  to  sue,  542. 
<  detraction  of  private  way  over  a  public  road,  543. 
Obstruction  of  private  wa\    by  an  obstacle  in  a  public  road, 

543. 
Extinction  of  private  on  creation  of  public  ways.  587. 
Ways  of  necessity  cease  with  the  necessity,  588. 
I   oion  of  seisin  — extinction  of  ways  of  necessity,  589. 
Re-creation  on  severance,  590. 

Ways  becoming  inaccessible  ;  extinction  of  right,  590. 
See  also  Public  Ways. 
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WELLS. 

Property  in  water  collected  in  a  well,  102,  349. 
No  wrong  if  water  is  made  to  escape,  103,  350. 
Pollution,  535. 

WILLS. 

See  Devise. 

WIND. 

Uninterrupted  flow  to  a  windmill  or  chimney,  44. 

Not  an  "easement"  under  Prescription  Act,  section  2... 

207. 
No  right  of  action  for  obstruction,  470. 

WINDMILL. 
See  Wind. 

WINDOW. 

Free  passage  of  air  to,  48. 

Right  to  make  new  windows  in  buildings,  56,  387. 

Eight  to  obstruct  new  windows,  57,  388,  490. 

Windows  improved  to  obtain  more  light,  388,  489. 
Suffering  windows  to  be  opened,  implied  grant,  281,  388. 
Right  of  action  for  obstruction  of  windows  admitting  air,  470. 
Light,  485. 
See  also  Air  ;  Light  ;  Shop  Windows. 

WORDS. 

*See  "Actual"  Enjoyment;  '"As  of  Right";  "Claiming 
Right  thereto"  ;  "Consent  or  Agreement"  ;  General 
Words  ;  "Grant";  "Next  before"  Suit  or  Action; 
Prescription  Act  ;  Reversion  ;  Riparian  ;  "  Used  and 
Enjoyed  "  ;  Watercourse. 

WRITING. 

Grant  by  writing  not  under  seal  gives  a  licence  only,  4,  133. 
Formerly  deeds  alone  called  writings,  note  (d),  4. 
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